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DECISIONS 


OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(A-42946) 


APPROPRIATIONS—MOTOR-PROPELLED PASSENGER-CARRYING 
VEHICLES 


Under an annual appropriation act providing that no part of any money 
appropriated therein shall be used for the purchase of motor-propelled 
passenger-carrying vehicles at a cost in excess of $750, except that where 
special requirements are necessary such exceptions shall be limited to not 
to exceed 10 per cent of the total expenditures for such motor vehicles 
purchased during the fiscal year, the primary requirement is that auto- 
mobiles purchased during the fiscal year shall not cost more than $750 
and the exceptions to this primary requirement should be not in excess of 
10 per cent of the total amount of automobile purchases, and the amount 
of the 10 per cent must be used as a separate item for the purchase of 
vehicles in excess of $750, but no part thereof can be added to the amount 
of $750 in the computation of the price of an automobile to be purchased in 
excess of $750, the act providing that the exceptions should be limited to 
not to exceed the 10 per cent. 


Comptroller General McCarl to the Secretary of the Interior, July 1, 1932: 


There has been received your letter of June 16, 1932, as follows: 


With reference to funds carried in the National Park Service section of 
the Interior Department appropriation act for the fiscal year ending June 30, 
1933 (Public, No. 95, 72d Cong.), for the purchase of motor-propelled passenger- 
carrying vehicles, the applicability of the following provision of this act as it 
appears on pages 45 and 46 raises certain questions. 

“ Provided, That no part of any money appropriated by this act shall be 
used for purchasing any motor-propelled passenger-carrying vehicle (except 
busses, ambulances, and station wagons) at a cost, completely equipped for 
operation, in excess of $750, except where, in the judgment of the department, 
special requirements can not thus be efficiently met, such exceptions, however, 
to be limited to not to exceed 10 per centum of the total expenditures for 
such motor vehicles purchased during the fiscal year, including the value of a 
vehicle exchanged, where exchange is involved * * *.” 

In the individual items for the National Park Service the following are 
stated limitations covering purchase, maintenance, operation, and repair of 
motor-driven passenger-carrying vehicles: 


Limitation Amount for purchase 





General expenses, Washington office___-_| $2, 400 | $2,400 for 2 automobiles. 
I, eek 8 oehie bm Lites ate Be $300 for motor cycle. 
General Grant $1,200 for automobile. 
Hawaii $1,200 for automobile. 
Hot Springs i $600 for automobile. 
Lassen---_-_._-- se aniadoaiin aluiga migdoretsentegetien No funds for purchase. 
Mount Rainier $800 for automobile. 
Yellowstone $500 for motor cycle. 
$1,000 for automobile. 
$1,200 for automobile. 
$400 for motor cycle. 
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There is also provision in the National Park Service section of the appropria- 
tion act which authorizes a 10 per centum increase in individual items appro- 
priated for by transfer of funds from other items under which the above 
limitations may be increased 10 per centum. 

It will be noted from the above that the National Park Service is authorized 


to purchase eight passenger automobiles and three motor cycles at a cost of 
$9,600. 


It would appear that 10 per centum of the total expenditures for such motor 
vehicles purchased during the fiscal year would be $960. 

The following specific questions are asked: 

(1) Could ten per cent of the total expenditures, or $960, be applied to one 
car, thus authorizing the purchase of a car at $1,710? 


(2) Could the $960 be divided and applied to the purchase of two cars, three 
cars, or four cars? 


Specifically the National Park Service is interested in buying at least four 
cars of sturdier make for mountain use than can be purchased for $750. These 
are with approximate cost as follows: 

1. Hawaii National Park 

2. General Grant National Park 
3. Southwestern monuments 

4. Washington office 


Your advance opinion is respectfully requested on the above questions raised 
by the National Park Service. An early reply will be appreciated. 

There is nothing in the law as quoted in your letter which would 
authorize the applying of the 10 per cent provision as proposed by 
you. The law provides primarily that motor-propelled passenger- 
carrying vehicles purchased by the Department of the Interior under 
appropriations made by the act of April 22, 1932, Public No. 95 
(47 Stat. 131), shall not exceed $750, but subject to the exception 
that “ not to exceed 10 per centum of the total expenditures for such 
motor vehicles purchased during the fiscal year ” may be for vehicles 
costing more than $750 each provided there are special requirements 
which can not be efficiently met by the use of vehicles costing $750 or 
less. That is to say, the aggregate amount authorized to be expended 
during the fiscal year 1933 for vehicles costing in excess of $750 each 
must not exceed 10 per cent of the entire amount lawfully expended 
by your department for motor-propelled passenger-carrying vehicles 
during said fiscal year. However, the amount authorized to be ex- 
pended for vehicles at a cost in excess of $750 each for a particular 
vehicle is not necessarily limited to 10 per centum of the total amount 
expended for vehicles for that service, provided the aggregate amount 
expended for the higher-priced automobiles for the entire depart- 
ment does not exceed the 10 per centum limitation and the limitations 
in the respective appropriations are not exceeded. However, there is 
nothing in the law which would authorize the adding of any part of 
the 10 per cent amount to the price of $750 provided for in the act 
to arrive at the price to be paid for a passenger-carrying vehicle. 
The amount of the 10 per cent must be used as a separate item for the 
purchase of vehicles in excess of $750, but no part thereof can be 
added to the amount of $750 in the computation of the price of an 
automobile to be purchased in excess of $750, the act specifically pro- 
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viding that the exceptions should be limited to not to exceed the 
10 per cent. To illustrate, if the total amount of expenditures for 
automobile purchases for the Department of the Interior during the 
fiscal year 1933 is $30,000, 10 per cent of that amount, or $3,000, could 
be used by your department to purchase 1, 2, or 3 automobiles at 
a price in excess of $750, and said 1, 2, or 3 automobiles could be 
purchased for the National Park Service or for any one or more of 
the other services under your department, provided the limitations 
with respect to the amount available for the purchase of automobiles 
under the appropriation or appropriations proposed to be charged 
are not exceeded, it being assumed, of course, that no vehicle will be 
purchased at a cost in excess of $750 unless the special requirements 
for which the purchase is made can not be otherwise met, a proper 
showing in that respect to be made. 
The questions submitted by you are answered accordingly. 


(A-42995) 
PAY—AVIATION DUTY 


Where an officer of the Army was suspended from ali duty involving flying by 
reason of having been found, while undergoing hospitalization at an Army 
hospital, physically disqualified for flying duty, flights thereafter performed 
before removal of the suspension do not qualify the officer for additional 
flying pay, and the fact that the order suspending the officer from flying 
duty was not received at the flying field until after flights had been made 
does not change the status of the officer. 


omer. General McCarl to Maj. J. B. Harper, United States Army, 
July 5, 1932: 


There has been received your letter of May 28, 1932, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Second Lieut. Harold W. Grant, 
A. C., United States Army, in the amount of $187.50 for additional 
pay for flying from December 1, 1931, to February 29, 1932. 

The flight certificate and schedule attached to the voucher shows 
flights performed during the period December 1, 1931, to February 
29, 1932, as follows: 


3 3 
Period in the air Period in the air 


Hours | Minutes 
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Personnel Orders No. 35, office Chief of the Air Corps, Washing- 
ton, D. C., dated February 11, 1932, provided: 


1. Second Lieutenant Harold W. Grant, Air Corps, having been found physi- 
cally disqualified for flying duty, is suspended from all duty involving flying, 
and will remain so suspended until such time as a reexamination (Form 64 


A. G. 0.) shows him to be physically qualified for flying duty and the suspen- 
sion is removed by orders from this office. 


Personnel Orders No. 48, the same office, dated February 27, 1932, 
provided : 


8. Second Lieutenant Harold W. Grant, Air Corps, having completed the 
physical examination for flying (Form 64, A. G. O.), and found to be physically 
qualified for flying duty as observer, his suspension from flying duty per para- 
graph 1, Personnel Orders No. 35, office of the Chief of the Air Corps, dated 
February 11, 1932, is removed in so far as flying duty as observer only is con- 
cerned. Lieutenant Grant will not perform flying duty as pilot until such time 
as orders are issued by this office restoring him to duty involving piloting. 


It is certified by the commanding officer, Bolling Field, D. C., that 
the flights made on the 13th, 15th, and 16th of February, 1932, were 
ordered and performed before Personnel Orders No. 35, cited, were 
received in the operations office of that station. The Chief of the Air 
Corps stated June 13, 1932, respecting the delay in receipt at Bolling 
Field of the suspension orders, as follows: 

1. At the time action was initiated which terminated in the issuance of the 
order referred to in preceding first indorsement Lieutenant Grant was a patient 
at the Walter Reed General Hospital, his permanent station being Scott Field, 
Illinois, and his temporary duty station Bolling Field, D. C. Copies of the 
order suspending him from flying were mailed to the officer at Walter Reed 
General Hospital and to his commanding officer, Scott Field, Illinois, but due 
to an oversight in this office copies were not mailed to Bolling Field at the time 
the order was issued, This oversight was discovered later and copies mailed 
to that office about February 15, 1932. It appears that Lieutenant Grant was 
returned to his temporary duty station, Bolling Field, from the hospital at 
about the same time the order was issued in this office, and copies mailed to 
him were forwarded from Walter Reed Hospital to Bolling Field and therefore 
delivery necessarily delayed. 

It has been informally ascertained that this officer was admitted 
January 23, 1932, as a patient to Walter Reed General Hospital from 
Bolling Field, and that he was discharged therefrom and returned 
to Bolling Field February 11, 1932. 

There appears nothing to show whether the physical examination 
on which the suspension order was based was the one required during 
January of each year or whether it was a special examination due to 
the circumstances in his particular case, as required by paragraph 4, 
Army Regulations 40-110. It is shown that such action was initiated 
while Lieutenant Grant was a patient at Walter Reed General 
Hospital. 

Army Regulations 40-110, paragraph 4—d, provide that— 


Reexamination and report on W. D., A. G. O. Form No. 64 (physical examina- 
tion for flying) will be made of any officer, flying cadet, or enlisted man on 
flying status after hospitalization for cause other than minor illness or injury, 
after return from sick leave or after head injury with actual or suspected 
intracranial damage; and such an individual will not be allowed to. resume 
flying until the flight surgeon reports him physically qualified, * * 
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Paragraph 10-d of the same regulations provides that the records 
of physical examinations sent to the Chief of the Air Corps for action 
thereon shali in no case be considered complete until final action has 
been had by and received from the Chief of the Air Corps. Such 
records are required by paragraph 12 to be transferred, when trans- 
fer of the officer is made, and paragraph 15 requires that the com- 
manding officer will not permit flying until the physical qualifications 
have been properly determined, recorded, and certified as required 
by the regulations. 

The regulations cited, as applied to this case by reason of the offi- 
cer’s hospitalization, and the incomplete condition of his record 
pending receipt of action on report as to his physical condition, seem 
to have for their purpose prohibiting flights until action is completed 
on the report of physical condition. 

The orders recited that the officer had been found physically dis- 
qualified for flying and he was suspended from flying for that rea- 
son. His suspension, based on report of his physical examination in 
connection with the regulations, must be regarded as effective from 
the date stated in the order of the Chief of the Air Corps. 

The flight certificate and schedule shows that the minimum flights 
required to qualify the officer for flight pay for the month of Janu- 
ary, 1932, were performed before he was admitted to Walter Reed 
General Hospital. The suspension by the regulations of flights by 
an officer admitted for hospitalization is intended to prevent flying 
until he has been determined to be physically qualified for flying, 
but does not prohibit payment of flying pay for a month in which the 
officer is hospitalized, no formal action having been taken to suspend 
his flying status, where the minimum qualifications for such month 
have been met prior to the date that he is admitted for hospitalization. 
Accordingly, you are advised that payment of flying pay is author- 
ized on the voucher returned herewith for the month of January, 
1932, if it is otherwise correct, but qualification not having been 
established by flights for the months of December, 1931, and Febru- 
ary, 1932, payment of flying pay for these two months is not 
authorized. 


(A-43098) 


ECONOMY ACT—ADMINISTRATIVE PROMOTIONS—GOVERNMENT 
PRINTING OFFICE 


Increases in compensation of emergency, probationary, and reinstated employees 
of the Government Printing Office whose rates of pay are readjusted after 
due trial or qualification, and of apprentices and other employees in train- 
ing whose rates of pay are readjusted after completing required periods of 
instruction or after giving satisfactory evidence of qualification, are to be 
considered as administrative promotions and prohibited during the fiscal 
year 1933 under section 202 of the act of June 30, 1932, 47 Stat. 403. 
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Temporary or permanent up and down rating of per diem employees under the 

Government Printing Office qualified to perform various operations for 
which different rates are paid in accordance with authorized wage schedules 
under regulations prescribed by the Public Printer pursuant to the act of 
June 7, 1924, 43 Stat. 658, and the periodic readjustments in salary pay- 
ments of typesetting-machine operators on the basis of the amount of work 
done, or piece work, are not administrative promotions nor prohibited 
during the fiscal year 1933 under section 202 of the act of June 30, 1932, 47 
Stat. 403, provided no increase is made administratively in the rates of 


wages for the various trades or in the rates per piece or for the amount of 
work performed. 


Comptroller General McCarl to the Public Printer, July 7, 1932: 


Consideration has been given to your letter of June 25, 1932, as 
follows: 


In considering the application to the Government Printing Office of the 
economy part of the legislative appropriation act for 1933, if and when it be- 
comes a law, I respectfully request your advice as to whether the following 
and similar readjustments in the rates of pay of employees of the Government 
Printing Office, based on their changing qualifications and the varying require- 
ments of the work from time to time, constitute administrative promotions 
under section 202, in view of the act of June 7, 1924 (44 U. 8. ©., Section 40) 
providing for the fixing and regulating of rates of pay for employees of the 
Government Printing Office and of section 101 (a) of the legislative act for 
1933, providing “ nothing herein contained shall be constituted [construed] as 
modifying the method of fixing the daily rate of compensation of per diem 
officers and employees as now authorized by law”; or whether such readjust- 
ments of rates of pay are to be construed as automatic increases in compensa- 
tion under any provision of law suspended during the fiscal year 1933 by section 
201 of said act: 

1, Emergency, probationary, and reinstated employees whose rates of pay 
are readjusted after due trial or qualification for permanent appointment. 
For example, emergency, probationary, and reinstated compositors are paid $1 
per hour until such time as the Public Printer may decide they are entitled 
to $1.05 per hour, according to regulations governing rates of pay for printer 
employees attached hereto as Exhibit A. Similar regulations apply to other 
trades and are based on wage scales established under authority of the act of 
June 7, 1924. See also Exhibit B relating to press feeders and binders. 

2. Apprentice and other training service of employees whose rates of pay are 
readjusted after completing required periods of instruction or giving satis- 
factory evidence of qualifications for assignment to other work. For example, 
an apprentice is paid one-third of the rate of wages of his trade upon satis- 
factory efficiency rating for the first year, one-half for the second and third 
years, and two-thirds for the fourth year, or such other periods as the Public 
Printer may designate; and when qualified, the journeyman rate thereafter. 
The work of an apprentice differs and becomes more complicated each year of 
his training. Similar procedure is followed in readjusting the rates of pay for 
helpers in several trades or occupations where specific training is also required. 

3. Temporary or permanent up and down rating of per diem employees quali- 
fied to perform various operations for which different rates are paid in accord- 
ance with authorized wage scales. Note the different rates for printers in 
Exhibit A and the scale of pay for bindery operatives in Exhibit C. A flexible 
force and adjustable rates of pay based on the work done are deemed essential 
to an efficient and economical operation of the Government Printing Office. 
Otherwise, an unnecessarily large or fixedly insufficient force would increase 
the cost or delay production. It is frequently necessary to shift printers, press- 
men, bookbinders, and bindery operatives from one class of work to another 
for which different rates of pay are provided for in the formal wage agree- 
ments under the act of June 7, 1924. Therefore it would seem proper to regard 
the employees so up or down rated as holding temporary or emergency posi- 
tions and accordingly exempt from the application of sections 202 and 203. It 
is vitally important that the Government Printing Office be permitted to con- 
tinue the readjustments of wages within the present rates according to the 
class of work actually done by per diem employees. 

4. Typesetting-machine operators are, under established wage scales, paid 
according to their measurable composition ascertainable at regular intervals. 
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Note the regulations in Exhibit A, which have been in effect since July 1, 1926. 
The periodica! readjustments of the pay of typesetting-machine operators have 
not been considered as promotions or demotions, but simply compensation for 
measurable work in a specified period which becomes effective automatically 
for a fixed time thereafter under existing wage agreements. 

If the foregoing readjustments of rates of pay from time to time are held 
to be administrative promotions within the scope of section 202, can they be 
classed as “ absolutely essential positions,” the filling of which may be authorized 
or approved in writing by the President of the United States under provision 
(a) of section 203 or as “ temporary, emergency, seasonal, or cooperative posi- 
tions” under provision (b) of the same section and thus exempt from its 
application? 

What positions may be classed as seasonal or cooperative under this 
exception? 

Are the aforementioned readjustments of rates to be regarded as the filling 
of vacancies requiring authorization by the President under section 202, which 
by its reference to “the minimum rate of grade to which the employee is 
appointed” seems to relate only to employees under the classification act? 
That act does not apply to employees of the Government Printing Office whose 
rates of wages are regulated by the Public Printer under authority of the act 
ot June 7, 1924. As a matter of fact, original appointments and changes of 
work of per diem employees are not necessarily the filling of vacancies, but are 
dependent upon the additional amount and varying requirements of the service 
from time to time as the work progresses. 


Sections 201, 202, and 203 of the act of June 30, 1932, Public No. 
212, 47 Stat. 403, provide in part as follows: 


All provisions of law which confer upon civilian or noncivilian officers or 
employees of the United States Government or the municipal government of 
the District of Columbia automatic increases in compensation by reason of 
length of service or promotion are suspended during the fiscal year ending 
June 30, 1933; but this section shall not be construed to deprive any person of 
an increment of compensation received through an automatic increase in 
compensation prior to July 1, 1932. 

No administrative promotions in the civil branch of the United States Gov- 
ernment or the government of the District of Columbia shall be made during 
the fiscal year ending June 30, 1933: Provided, That the filling of a vacancy, 
when authorized by the President, by the appointment of an employee of a 
lower grade, shall not be construed as an administrative promotion, but no 
such appointment shall increase the compensation of such employee to a rate 
in excess of the minimum rate of the grade to which such employee is ap- 
pointed, unless such minimum rate would require an actual reduction in com- 
pensation. * * * 

No appropriation available to any executive department or independent 
establishment or to the municipal government of the District of Columbia 
during the fiscal year ending June 30, 1933, shall be used to pay the compen- 


sation of an incumbent appointed to any civil position under the United States 


Government or the municipal government of the Distrigt of Columbia which is 
vacant on July 1, 1982, or to any such position which may become vacant after 
such date: Provided, That this inhibition shall not apply (a) to absolutely 
essential positions, the filling of which may be authorized or approved in writing 


by the President of the United States, (b) to temporary, emergency, seasonal, 
or cooperative positions, * * 


Certain of these provisions from their wording would appear to 
have been formulated with particular reference to the classification 
act of 1923, as amended, but there is nothing in the terms of the pro- 
visions, or otherwise, to indicate a purpose or intent that they are 
to be applied only to employees coming within the provisions of that 
act. Consequently, they are required to be applied to all Federal 
personnel not expressly excepted, including employees of the Gov- 
ernment Printing Office whose rates of compensation are fixed under 


the act of June 7, 1924, 43 Stat. 658. 
5919°—33——2 
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The purpose and intent of the above-quoted sections of the statute 
are to prohibit the uses of appropriated funds during the fiscal year 
1933 to increase the compensation of employees either for increased 
efficiency, added experience, or length of service, and to prohibit the 
filling of vacancies with the express exceptions stated. 

Consideration will be given to the four propositions presented in 
the order stated in your letter. 

1. It would seem from your statements and the terms of the regu- 
lations that the increase in wages from $1 to $1.05 per hour authorized 
for emergency, probationary, and reinstated employees under the con- 
ditions stated is given solely for increased efficiency or added experi- 
ence as determined by the Public Printer within his administrative 
discretion. On this basis the increase clearly would be an adminis- 
trative promotion and prohibited under the statute during the fiscal 
year 1933. 

2. The advance in the wages of apprentices and other employees 
in training is based on increased efficiency, added experience, or 
length of service. Therefore, no advances in the rates of compensa- 
tion for such employees are authorized during the fiscal year 1933. 

8. Administrative regulations approved December 17, 1924, under 
the terms of the act of June 7, 1924, supra, contain the following: 


UP-AND-DOWN RATING FOR TEMPORARY CHANGES 


Employees may be transferred from one occupation or position to another 
within their respective trades and compensated at the rate provided therefor. 
If such transfers are temporary to meet the exigencies of the work, employee 
shall continue to receive his regular rate of pay, unless the work to which he 
is assigned carries a higher rate, in which event he shall receive the higher 
rate if so employed for 3% or more continuous hours in any one day. If the 
transfer carries a lower rate of pay, the employee shall continue to receive his 
regular rate, unless employed at lower rate work for 8 or more continuous hours 
in any one day, in which event he shall receive the rate of pay provided for the 
work performed. 

In decision of January 30, 1931, A-34771, case of Spencer C. Ellis, 
an employee of the Government Printing Office, it was held that 
the terms of this regulation constituted a condition of the appoint- 
ment or contract of employment, and that the administrative office 
was authorized to reduce temporarily the rate of compensation of 
an employee under its terms. The same is true as to temporary in- 
creases in compensation resulting by the application of the conditions 
prescribed. Variations in the rates of pay resulting from the appli- 
cation of this regulation promulgated under authority of the act of 
June 7, 1924, supra, do not constitute administrative promotions or 
demotions within the meaning of the act of June 30, 1932. Of course, 
there is no authority administratively to increase the rates of com- 
pensation for the various trades during the fiscal year 1933. 

4. It is understood that typesetting-machine operators are paid 


somewhat similarly to a piecework basis. Adjustments in compensa- 
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tion upward or downward in the amount paid would not constitute 
promotions or demotions, provided the rates per piece or on the basis 
of the amount of work performed are not increased or decreased. 

In view of the above, it would appear unnecessary to answer your 
remaining questions. With respect to what positions may be classed 
as “seasonal” or “cooperative” within the meaning of exception 
(b) to section 203 of the statute, it is doubtful if there are any 
employees under the Government Printing Office falling within 
those classes, but further consideration will be given to the matter if 
and when the status of specific classes of employees thought to come 
within such exception is presented. 


(A-43056) 


ECONOMY ACT—SUSPENSION OF ANNUAL LEAVE OF ABSENCE— 
GOVERNMENT PRINTING OFFICE 


The term “annual leave” in section 103 of the act of June 30, 1932, 47 Stat. 
400, refers to all “ vacation” leave of absence with pay authorized by law 
and/or regulation for each year, whether based on the calendar, fiscal, or 
service year, for personal pleasure, convenience, or benefit of the officer or 
employee, but does not include sick, quarantine, and military leave. Rights 
to annual leave as thus defined, including that accrued and unused prior 
to July 1, 1982, or to receive payment for unused portion thereof upon sepa- 
ration from the service, as well as all benefits incident thereto, are sus- 
pended during the fiscal year 1933, irrespective of whether the leave rights 
heretofore have been granted absolutely by statute or allowed within 
administrative discretion. 


Comptroller General McCarl to the Public Printer, July 8, 1932: 
Consideration has been given to your letter of June 23, 1932, as 


follows: 


Employees in the Government Printing Office are not allowed leave of absence 
with pay during the fiscal year in which appointed. They earn leave during 
that year and it is granted to them in the succeeding year. Therefore, on 
July 1 of each year all employees have to their credit a definite amount of 
leave earned up to that time. This so-called “earned” leave has always been 
treated as a definite asset which by law is payable to the employee on his 
separation from the service or to his estate on his death. In this regard 
the leave to which employees of the Government Printing Office have been 
entitled by law is entirely different from the leave allowed employees in 
the departmental service where leave with pay is not regarded as an “ earned” 
right but is privilege granted in the discretion of head of the department and 
is coincident with the year of employment, but not allowable in cash to the 
employee or his estate. 

Authority for leave of absence with pay in the Government Printing Office 
is as follows: 

“ Leaves of absence—The employees of the Government Printing Office, 
whether employed by the piece or otherwise, shall be allowed leaves,of absence 
with pay to the extent of not exceeding thirty days in any one fiscal year 
under such regulations and at such times as the Public Printer may designate 
at the rate of pay received by them during the time in which said leave was 
earned; but such leaves of absence shall not be allowed to accumulate from 
year to year. Such employees as are engaged on piecework shall receive the 
same rate of pay for the said thirty days’ leave as will be paid to day hands. 

“Tt shall be lawful to allow pay for pro rata leave to those serving fractional 
parts of a year; also to allow pay for pro rata leave of absence to employees 
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of the Government Printing Office in any fiscal year, notwithstanding the fact 
that thirty days’ leave of absence, with pay, may have been granted to such 
employees in that fiscal year on account of service rendered in a previous 
fiscal year. 

“The Public Printer is authorized to pay to the legal representatives of 
any employees who may die, and may have any accrued leave of absence due 
them as such employees, said claims to be paid out of any appropriations for 
leaves of absence.” (U.S. C., title 44, sec. 45.) 

In view of the provisions of sections 103 and 215 of Part II of the legislative 
appropriation act for fiscal year 1933, when and if it becomes a law, the follow- 
ing questions arise: 

1. Are employees entitled to take in the fiscal year 1933 the leave earned 
by them in the fiscal year 1932 in view of such leave having been earned by 
them before the act was passed suspending the granting of leave in the fiscal 
year 1933? 

2. If leave earned but not taken in the fiscal year 1932 may be granted in 
the fiscal year 1933, is it allowable at 30 days according to the law under which 
it was earned (supra) or at 15 days as provided for in section 215 of the 
legislative appropriation act for 1933? 

3. If the leave earned in the fiscal year 1932 can not be granted in the fiscal 
year 1933, is it to be regarded as a “suspended” right under section 103 for 
which the Government will have to make proper provision in some subsequent 
fiscal year, and, if so, shall such leave be credited to employees or their estates 
at the rate of 30 or 15 days? 

4. Will it be permitted to pay to employees resigning or separated from the 
service for any cause, in the fiscal year 1933, 15 (or 30) days of the leave 
earned in fiscal year 1932 and the pro rata leave earned in fiscal year 1933 at 
rate of 15 days annually? 

5. Will it be permitted to pay to the legal representative of an employee who 
may die in fiscal year 1933, 15 (or 30) days’ leave earned in fiscal year 1932 
and pro rata leave earned in fiscal year 1933? 

6. May the Public Printer grant leave of absence with pay in 1933 to 


employees properly engaged on military or naval duty and training authorized 
under existing law? 


The act containing the provision above quoted authorizing leave 
of absence for employees of the Government Printing Office is the 
act of June 11, 1896, 29 Stat. 453. 

Sections 103 and 104 of the act of June 30, 1932, Public No. 212, 
47 Stat. 400, provide, in part, as follows: 

All rights now conferred or authorized to be conferred by law upon any 


officer or employee to receive annual leave of absence with pay are hereby 
suspended during the fiscal year ending June 30, 1933. 


DEFINITIONS 


Sec. 104. When used in this title— 

(a) The terms “ officer’ and “ employee ” mean any person rendering services 
in or under any branch or service of the United States Government or the 
government of the District of Columbia, but do not include * * *. 


Eleven exceptions are made, none of which, it is understood, apply 
to employees under the Government Printing Office involved in your 
submission. 

The term “ annual leave ” refers to all “ vacation ” leave of absence 
with pay authorized by law and/or regulation for each year, whether 
based on the calendar, fiscal, or service year, for the personal pleasure, 
convenience, or benefit of the officer or employee, but does not include 
sick, quarantine, and military leave. Rights to annual leave, as thus 
defined, as well as to all benefits incident thereto, are suspended dur- 
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ing the fiscal year 1933, Spegentins of whether the leave rights here- 
tofore have been granted absolutely by statute or allowed within 
administrative discretion. 

The plain purpose of the enactment is to effect a saving or economy 
to the Government during the fiscal year 1933, and it must be con- 
strued and applied to effectuate that purpose. In the absence of any 
provision in the statute limiting the suspension to annual leave which 
would be earned or accrue during the fiscal year 1933, there is no 
alternative but to hold that the suspension applies also to rights to 
all annual leave accrued or earned and unused prior to July 1, 1932. 

Question (1) is answered in the negative, making it unnecessary to 
answer question (2). 

As question (3) does not involve a payment under any existing 
appropriation it is not properly before me for decision at this time. 
It is understood that there is now being kept a record of the leave 
accrued or earned and such record need not be destroyed or discon- 
tinued. 

Questions (4) and (5) are answered in the negative. 

Question (6) may be answered by stating that the right to military 
leave, as that term is commonly understood in the executive depart- 
ments and establishments, is not affected by the enactment here under 
consideration. 


(A-43126) 


ECONOMY ACT—APPLICATION OF 5-DAY WEEK AND LEGISLATIVE 
FURLOUGH TO PER DIEM AND PER ANNUM EMPLOYEES 


The time when the legislative furlough may be taken under section 101 (b) of 
the act of June 30, 1932, 47 Stat. 399, is primarily within administrative 
discretion to meet the needs of the service, except that no officer or em- 
ployee may be furloughed for more than five days in any one calendar 
month without his consent. 

Under subsection (a) of section 101 of the act of June 30, 1932, the per diem 
rate of compensation of a per diem employee would be one-fifth of ten- 
elevenths of the former regular weekly (5% days or 44 hours) rate of 
compensation of employees, and the per hour rate will be one-eighth 
(8-hour work day) of such per diem rate. If the legislative furlough is 
applied under subsection (b), the per diem rate of a per diem employee 
does not change, but would be the regular rate, and the per hour rate 
would be one-eighth thereof; and these respective rates would be applicable 
for the period on furlough without pay. 

Under section 101 (c) and section 104 (c) of the act of June 30, 1932, 47 Stat. 
899, 400, a per diem employee whose annual compensation is held to be the 
total for 313 days is excluded from the restrictions of the 5-day week, the 
legislative furlough, and the percentage reduction of compensation if the 
per diem is $3.19 or less. 

If the 5-day week is adopted for per diem employees, pursuant to section 101 
(a) of the act of June 30, 1932, 47 Sat. 399, the new rate for 5 days or 
ten-elevenths of the present pay for a week’s work of 5% days is to be 
considered as the basis for fixing the per hour and per diem rates without 
regard to whether employees work the full 5 days or any portion thereof 
each week. 

If the 5-day week is adopted for per annum officers and employees, pursuant 
to section 101 (a) of the act of June 30, 1932, 47 Stat. 399, their per 
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annum Compensation would then be ten-elevenths of their former regular 
per annum rate, and the per annum rate as thus computed should be 
divided by 12 to determine the monthly rate and the monthly rate divided 
by 30 to determine the per diem rate. 

If the application of the 5-day week or furlough would reduce an employee's 
compensation which is now more than $1,000 per annum to $1,000 or less, 
the basis for computing per diem, per week, and per annum rates would be 
$1,000 per annum. If the furlough plan is adopted under subsection (c), 
it is necessary to furlough such employees only a sufficient number of days 
to reduce the salary rate to $1,000 per annum or its per diem equivalent. 
Such employees are not entitled to any leave of absence with pay during 
the fiscal year 1933. 

If the 5-day week is adopted, those employees receiving $1,000 per annum or 
less, or the per diem equivalent thereof, must receive their full rate of 
compensation notwithstanding the change from 5% to 5 working days per 
week, and no legislative furloughs without pay may be applied to them. 
These employees are not entitled to annual leave of absence with pay dur- 
ing the fiscal year 1933. 

The provisions of section 101 (a) of the act of June 30, 1932, 47 Stat. 399, 
together with the provisions of the act of March 3, 1931, 46 Stat. 1482, 
establishing the Saturday half day, and providing for compensatory time 
for employees required to work on Saturday afternoon, would permit an 
administrative office, where, for special public reasons, the services of em- 
ployees can not be spared on Saturday, to adopt a 5-day week by reguiring 
work on any 5 days of the week for individual employees or groups of 
employees, but the working time can not, by any operation of the Saturday 
half-day law, be reduced to 4 days a week. 

If a per diem employee on a 5-day week is required to work 4 hours on a 
Saturday, under the terms of section 211 (a) (1) of the act of June 30, 
1932, 47 Stat. 406, his rate of compensation for Saturday or for any over- 
time, Sunday, or holiday work will be the same rate as on any of the 5 
working days. 

In the application of the provisions of section 101 (a) of the act of June 30, 
1932, 47 Stat. 399, authorizing adoption of the 5-day week, the term “one 
week ” may be considered as meaning any period of seven consecutive days. 

In computing the amount of saving to the Government on hourly rates of com- 
pensation, required by the act of June 30, 1932, 47 Stat. 382, there is no 
authority to disregard fractions of a cent. 


Comptroller General McCarl to the Public Printer, July 8, 1932: 

Consideration has been given to your letter of June 27, 1932, 
wherein you request decision of 12 questions arising in the applica- 
tion of section 101 of the act of June 30, 1932, Public No. 212, 47 
Stat. 399, providing as follows: 


SecTion 101. During the fiscal year ending June 30, 1933— 

(a) The days of work of a per diem officer or employee receiving compensa- 
tion at a rate which is equivalent to more than $1,000 per annum shall not 
exceed five in any one week, and the compensation for five days shall be ten- 
elevenths of that payable for a week’s work of five and one-half days: Provided, 
That nothing herein contained shall be construed as modifying the method of 
fixing the daily rate of compensation of per diem officers or employees aS now 
authorized by law: Provided further, That where the nature of the duties of a 
per diem officer or employee renders it advisable, the provisions of subsection (b) 
may be applied in lieu of the provisions of this subsection. 

(b) Each officer or employee receiving compensation on an annual basis at 
the rate of more than $1,000 per annum shall be furloughed without compensa- 
tion for one calendar month, or for such periods as shall in the aggregate be 
equivalent to one calendar month, for which latter purpose twenty-four working 
days (counting Saturday as one-half day) shall be considered as the equivalent 
of one calendar month: Provided, That where the nature of the duties of any 
such officer or employee render it advisable, the provisions of subsection (a) 
may be applied in lieu of the provisions of this subsection: Provided further, 
That no officer or employee shail, without his consent, be furloughed under this 
subsection for more than five days in any one calendar month: Provided fur- 
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ther, That the rate of compensation of any employee furloughed under the pro- 
visions of this act shall not be reduced by reason of the action of any wage 
board during the fiscal year 1933. 

(c) If the application of the provisions of subsections (a) and (b) to any 
officer or employee would reduce his rate of compensation to less than $1,000 
per annum, such provisions shall be applied to him only to the extent necessary 
to reduce his rate of compensation to $1,000 per annum. 


The questions will be stated and answered in the order appearing 
in your letter. 

1. How shall the provision of subsection (b) be applied to a per diem officer 
and employee if it is deemed advisable to furlough any or all of them for one 
calendar month or for such periods as shall in the aggregate equal 24 working 


days (counting Saturday as a half day) in lieu of a five-day work week as 
provided for in subsection (a)? 


The second proviso to subsection (a) of section 101 authorizes ap- 
plying the provisions of subsection (b) in lieu of subsection (a) to 
any per diem officer or employee where the nature of the duties 
renders such action advisable. The time when the furlough may be 
taken under subsection (b) is primarily within administrative dis- 
cretion to meet the needs of the service, except that no officer or 
employee may be furloughed for more than five days in any one 
calendar month without his consent. General regulations relating 
to the accounting and pay-roll notations will be issued by this office 
in the near future. 


2. What will be the basis for the per hour and per day rate of pay of a per 
diem officer and employee under subsections (a), (b), and (c)? 


Under subsection (a) the per diem rate of compensation of a per 
diem employee will be one-fifth of ten-elevenths of ‘the former reg- 
ular weekly (514 days or 44 hours) rate of compensation of employ- 
ees and the per hour rate will be one-eighth (8-hour work day) of 
such per diem rate. Under subsection (b) the per diem rate of a per 
diem employee does not change, but would be the regular rate, and 
the per hour rate would be one-eighth thereof, and these respective 
rates would be applicable for the period on furlough without pay. 
Subsection (c) provides that employees receiving compensation of 
$1,000 per annum or less are not subject to the restrictions of the act 
as to the 5-day week or the furlough. The computation of the per 
annum equivalent of per diem compensation in determining whether 
an employee is within the $1,000 exemption should be as prescribed 
in subsection (c) of section 104, as follows: 


In the case of any office, position, or employment the compensation for which 
is calculated on a piecework, hourly, or per diem basis, the rate of compensa- 
tion per annum shall be held to be the total amount which would be pay- 
able for the regular working hours and on the basis of three hundred and seven 
working days, or the number of working days on the basis of which such com- 
pensation is calculated, whichever is the greater. 


Since per diem employees under the Government Printing Office 
are paid for holidays, pursuant to the act of January 12, 1895, 28 
Stat. 607, their rate of compensation is based on 313 (365 days minus 
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52 Sundays) days per annum. On this basis a per diem employee 
whose per diem rate is $3.19 or less is excluded from the restrictions 
of the 5-day week or compulsory furlough and percentage reductions 
in compensation. 


3. Under subsection (a) can the new rate for five days of 10/11 of the 
present pay for a week’s work of five and one-half days be considered as fixing 
the per hour and per day rate without regard as to whether the employee 
works the full five days or any portion thereof each week? 


Yes. 


4. How shall the provision of subsection (a) be applied to per annum officer 
and employee if it is deemed advisable to fix their days of work at not to 
exceed five days in any one week in lieu of a furlough for one calendar month 
or such periods as shall in the aggregate equal 24 working days (counting 
Saturday as a half day), as provided for in subsection (b)? 


There would be involved simply the establishing of the 5-day week 
for per annum officers and employees, and their per annum compen- 
sation would then be at ten-elevenths of their former regular per 
annum rate, and for each day’s absence without pay (other than the 
one-half day furlough each week) there should be deducted one- 
three hundred and sixtieth of the per annum compensation as thus 
computed in accordance with the rules and regulations applicable 
to deductions for leave without pay. 


5. What will be the basis of pay per day, per week, and per month of a 
per annum employee under subsection (a)? 


The per annum rate on a 5-day week basis, or ten-elevenths of the 
employee’s regular per annum rate, should be divided by 12 to de- 
termine the monthly rate and the monthly rate divided by 30 to 
determine the per diem rate. There appears no authority nor neces- 
sity to compute the per annum compensation on a weekly basis. 


6. If the application of the provisions of subsectiuns (a) or (b) reduced 
the rate of compensation of an employee to less than $1,000 per annum (or 
whatever exemption is finally fixed upon by Congress), what would be the 
basis for the per diem, per week, and per annum rates of such employees as 
determined under each subsection? 

If the application of the 5-day week or furlough would reduce an 
employee’s compensation which is now more than $1,000 per annum 
to $1,000 or less, the basis for computing the per diem, per week, 
and per annum rate would be $1,000 per annum. ‘That is to say, 
the salary rate of all such employees to whom the 5-day week is 
applied under subsection (a) would be $1,000 per annum or its per 
diem equivalent. If the furlough plan is applied under subsection 
(c), it is necessary to furlough such employees only a sufficient 
number of days to reduce the salary rate to $1,000 per annum or its 
per diem equivalent. Such employees are, of course, not entitled 
to any annual leave of absence with pay during the fiscal year 1933. 


7. What is the application, if any, of subsections (a), (b), and (c) to 
employees whose present per diem or per annum rate of pay is less than 
$1,000 a year? Would they be entitled to their present rate of pay per annum 
up to $1,000 under either section? If so, what would be their per hour and 
per diem rate under subsection (a)? 
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If the 5-day week is adopted, those employees receiving $1,000 per 
annum or less or the per diem equivalent thereof must receive their 
full rate of compensation notwithstanding the change from five and 
one-half to five working days per week. That is to say, they will be 
entitled to the same pay for working five days a week that they 
previously had received for working five and one-half days a week. 
No furloughs may be applied to employees whose rate of compensa- 
tion is $1,000 per annum or less, or its per diem equivalent. How- 
ever, these employees are not entitled to annual leave of absence with 
pay during the fiscal year 1933. 


8. What is the application, if any, of the Saturday half holiday law to 
section 101? For instance, if an employee is required to work eight hours on a 
Saturday, could his compensatory time of four hours on another day be com- 
bined with his half-day furlough on the same day so as to reduce his working 
time the following week to four full days? 

The 5-day week is generally considered to be from Monday to 
Friday, inclusive. However, the provisions of section 101 (a) of 
the act of June 30, 1932, together with the provisions of the act of 
March 3, 1931, 46 Stat. 1482, establishing the Saturday half day, 
and providing for compensatory time for employees required to work 
on Saturday afternoon, would permit an administrative office, where, 
for special public reasons, the services of employees can not be spared 
on Saturday, to adopt a 5-day week by requiring work on any five 


days of the week for individual employees or groups of employees. 
But the working time can not, by any operation of the Saturday 
half day law, be reduced to four days a week as suggested. 


9. If an employee is required to work four hours on a Saturday, what will 
be his rate of pay for that day under subsection (a) ? 

The same rate as for four hours on any other day under the 5-day 
week plan. 


10. Will the 1%; rate apply to any or all working time in excess of five 
days each week, including overtime, Sunday, and holiday work, as provided 
for in section 211 (a) (1)? 


Section 211 (a) (1) provides: 


(a) During the fiscal year ending June 30, 1933— 
(1) No officer or employee of the Government shall be allowed or paid a 


higher rate of compensation for overtime work (either day or night) or for 
work on Sundays and holidays; 


This question is answered in the affirmative. 


11. Does the provision in subsection (a) that “the days of work * * * 
shall not exceed five in any one week” mean literally a calendar week or 
may it be interpreted to apply to any period of five consecutive working days 
exclusive of nonworking Saturdays, Sundays, and holidays? 


In the application of this provision “one week” may be consid- 
ered as meaning any period of seven consecutive days. 


12. In computing pay based on hourly rates, may fractions of less than one- 
half cent be dropped and fractions of one-half cent or more be taken as a cent? 
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For instance, in a basic rate of 65 cents plus the proposed 744 per cent for night 
rate, equaling 69.875, can it be made 70 cents? 


This question is answered in the negative. 

The answers to the questions presented have been stated in general 
terms without attempting to apply the rules to specific cases. Any 
difficulty experienced in applying the rules to specific rates or classes 
of employees will be given further consideration if and when 
presented. 


(A-43276) 


ECONOMY ACT—BASIS OF MAKING DEDUCTIONS FROM COMPENSA- 
TION FOR LEGISLATIVE FURLOUGH 


There will be deducted from the compensation of each officer and employee 
to whom section 101 (b) of the act of June 30, 1932, 47 Stat. 399, is ap- 
plicable, a minimum of 14% days’ pay (8% per cent) on each semimonthly 
pay roll or voucher, regardless of whether the officer or employee has or 
has not been absent during such period, a proportionate deduction to be 
made where the pay period is greater or less than a half month. 

When an officer or employee is absent on furlough for more than one working 
day during a semimonthly pay period, deduction will be made at the rate 
of 1% days’ pay for each working day of such absence (fractional parts 
of a day to be considered as a day for this purpose, for instance, for an 
absence of 2 days and 1 hour during such pay period, deduction will be 
made of 3% days’ pay, but only the actual time taken to be charged as time 
absent) except that if the aggregate of all absences on furlough from July 
1, 1932, to the end of the pay period involved does not exceed the number 
of working days for which deduction theretofore has been made, the 
deduction for such semimonthly pay period will be only the minimum deduc- 
tion of 1% days’ pay, and when pay has been deducted for 24 working days 
at the rate of 14% days’ pay per day (one month’s pay), no further deduc- 
tion will be made on account of furlough under section 101 (b), and any 
additional absences, except on sick leave or military leave when authorized 
by law or regulations having the force and effect of law, will be regarded 
as absence without pay and charged for in accordance with rules and 
regulations heretofore applicable to such absences. 


Decision by Comptroller General McCarl, July 8, 1932: 

The act approved June 30, 1932, 47 Stat. 382, enacted to accom- 
plish savings in the conduct of the Government, requires that during 
the fiscal year ending June 30, 1933, each officer and employee, with 
certain exceptions, receiving compensation on an annual basis at a 
rate of more than $1,000 per annum, shall be furloughed without 
compensation for one calendar month or for such periods as shall in 
the aggregate be equivalent to one calendar month. This means 
there shall be retained in the Treasury such portion of all appropria- 
tions for personal services as will equal the saving thus provided for. 
To insure such saving as is so required by the enactment and to avoid 
payments in contravention of law, a minimum of one and one-fourth 
days’ pay (814 per cent) will be deducted from each officer and em- 
ployee to whom section 101 (b) is applicable on each semimonthly 
pay roll or voucher, regardless of whether the officer or employee has 
or has not been absent during such period, a proportionate deduction 
to be made where the pay period is greater or less than a half month. 
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When an officer or employee is absent on furlough for more than one 
working day during a semimonthly pay period, deduction will be 
made at the rate of one and one-fourth days’ pay for each working 
day of such absence (fractional parts of a day to be considered as a 
day for this purpose; for instance, for an absence of two days and 
one hour during such pay period, deduction will be made of three 
and three-fourths days’ pay, but only the actual time taken to be 
charged as time absent) except that if the aggregate of all absences on 
furlough from July 1, 1932, to the end of the pay period involved, 
does not exceed the number of working days for which deduction 
theretofore has been made, the deduction for such semimonthly pay 
period will be only the minimum deduction of one and one-fourth 
days’ pay, and when pay has been deducted for 24 working days at 
the rate of one and one-fourth days’ pay per day (one month’s pay), 
no further deduction will be made on account of furlough under sec- 
tion 101 (b), and any additional absences, except on sick leave or 
military leave when authorized by law or regulations having the 
force and effect of law, will be regarded as absence without pay and 
charged for in accordance with rules and regulations heretofore 
applicable to such absences. 

Where large pay rolls are involved it is appreciated this may 
operate to delay payments because of the time actually required to 
prepare the roll for certification and delivery to the disbursing officer 
unless there be cooperation by all concerned and coordination of the 
work of the administrative activities involved, but one of the prime 
purposes of the law is to retain this saving in the Treasury for other 
essential uses, and there may not properly be made advances to officers 
and employees on the theory that recovery can be accomplished before 
the close of the fiscal year. There may occur during the latter days 
or hours of a pay period an unexpected requirement that an officer 
or employee be absent from duty but the administrative procedure 
should be such that notice will be so promptly given the disbursing 
officer as to enable him to withhold payment to such officer or 
employee for such adjustment as the facts may require. 

The accounting procedure hereunder and necessary supplement to 
the Government salary tables will be promulgated promptly here- 
after. 


(A-43069) 


ECONOMY ACT—SUSPENSION OF LEAVE OF ABSENCE—PANAMA 
CANAL EMPLOYEES 


Section 103 of the act of June 30, 1932, 47 Stat. 400, suspends during the 
fiscal year 1933 all rights of Panama Canal employees to receive all leave 
of absence with pay designated in regulations issued under authority of 
the Panama Canal act, as “ annual,” “ cumulative,” and “travel,” including 
leave accrued or earned during service prior to July 1, 1932. 
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Gomptaries General McCarl to the Governor of the Panama Canal, July 
9, : 


Consideration has been given to letter of June 24, 1932, from your 
Washington office as follows: 


Your early determination of the question propounded in the following radio- 
gram, dated June 23, 1982, just received from the Governor of the Panama Canal 
is earnestly requested, in view of the necessity of advising Panama Canal em- 
ployees who will be on leave in the States on July 1, 1932, and who are sched- 
uled to go on leave shortly after July 1st: 

“Referring to your radiogram number 60 annual leave it seems essential 
that an authoritative decision be had from the Comptroller General as to status 
of canal employees on leave in the States on July 1, 1932, and those scheduled to 
go on leave shortly after July 1st in event section 103, legislative appropriation 
bill, becomes law. Under canal regulations leave with pay is not granted until 
earned and on separation from service may be commuted into cash payment. 
The question is whether leave earned prior to July 1, 1932, may be taken as 
leave with pay on or after July 1, 1982. There are several other questions 
which will need early determination with regard to this leave question, but 
answer to this question will enable us to notify employees now on leave or 
scheduled to go on leave early in July as to their pay status.” 

The provisions of section 103 of the legislative appropriation bill which ap- 
parently will shortly become law reads as follows: 

“All rights now conferred or authorized to be conferred by law upon any offi- 
cer or employee to receive annual leave of absence with pay are hereby sus- 
pended during the fiscal year ending June 30, 1933.” 

Leave granted by the Panama Canal is of three classes, namely, annual leave, 
cumulative leave, and travel leave. The three paragraphs of the leave regula- 
tions defining these classes of leave are as follows: 

“22. Twenty-four days annual leave will be allowed each employee for each 
year after entry into service, and any annual leave not used prior to the end of 
the service year in which it is earned shall be thereafter in the same status and 
subject to the same rules as cumulative leave.” 

“29. Thirty days cumulative leave will be allowed each employee paid on a 
monthly or annual basis for each year of his service and twenty days to each 
employee paid on an hourly basis. This leave will be due after completing ten 
months’ service each year and may be taken when the employee’s service can be 
spared. It may be taken annually or left to accumulate to the credit of the 
employee: Provided, however, That the maximum number of days’ leave with 
pay of all kinds which may be granted at any one time or which may be com- 
muted into a cash payment at termination of service is 120.” 

“33. Employees who travel to points outside the Tropics, when on cumulative 
leave, will be allowed seven days’ additional leave (or travel leave) with full 
pay, provided the total of all leave with pay granted shall not exceed 120 days. 
Travel leave may be allowed approximately once a year and is not cumulative.” 

The question concerning which the governor requests your prompt decision 
is whether leave earned prior to July 1, 1932, may be taken as leave with pay 
on or after July 1, 1932. 

Paragraph 36 of the leave regulations provides for a cash payment in com- 
mutation of leave upon termination of an employee's service, as follows: 

“36. When an employee's service is terminated, a cash payment in commuta- 
tion of leave will be made to him for the number of days cumulative leave due, 
plus the annual leave due. In the event of his death his estate will be paid the 
sum due.” 

There is attached hereto for your further information a copy of Panama 
Canal Circular No. 602-25, dated March 28, 1924, which contains the existing 
leave regulations as established by the Executive order of January 15, 1917, 
with the interpretative rules therefor. 


It is not a matter of determining at this time what rights have ac- 
crued or may accrue to employees under the leave laws and regula- 
tions, but rather a matter of what may lawfully be done or payments 
made with respect to the fiscal year now current, 1933. 
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In decision of July 8, 1932, to the Public Printer, A-43056, 12 
Comp. Gen. 9, applying the provisions of sections 103 and 104 
of the act of June 30, 1932, Public, No. 212, 47 Stat. 400, to the em- 
ployees under the Government Printing Office who, also, are entitled 
to cumulative leave covering a prior fiscal year, it was held as follows: 


The term “annual leave” refers to all “ vacation” leave of absence with pay 
authorized by law and/or regulation for each year, whether based on the 
calendar, fiscal, or service year, for the personal pleasure, convenience, or benefit 
of the officer or employee, but does not include sick, quarantine, and military 
leave. Rights to annual leave, as thus defined, as well as to all benefits incident 
thereto, are suspended during the fiscal year 1933, irrespective of whether the 
leave rights heretofore have been granted absolutely by statute or allowed 
within administrative discretion. 

The plain purpose of the enactment is to effect a saving or economy to the 
Government during the fiscal year 1933, and it must be construed and applied to 
effectuate that purpose. In the absence of any provision in the statute limiting 
the suspension to annual leave which would be earned or accrue during the 
fiscal year 1933, there is no alternative but to hold that the suspension applies 
also to rights to all annual leave accrued or earned and unused prior to July 1, 
1932. 


Officers and employees of the Panama Canal are within the defini- 
tion of the terms “ officers” and “ employees” appearing in section 
104 of the statute. The exemption of “employees of the Panama 
Canal located on the isthmus” from the provisions of section 215 
of the act, permanently limiting annual leave to 15 days per annum, 
applies only to the provisions of said section and can not be construed 
as exempting such employees from the provisions of section 103. 
Said section 103 is a temporary provision designed to meet what was 
regarded as an emergency condition. It must be considered in con- 
nection with section 101 providing for compulsory furloughs with- 
out pay and the inhibitions of section 203 upon the filling of vacan- 
cies. When so considered there would appear to be no room for 
reasonable doubt that the provision precludes any leave with pay 
during the fiscal year 1933, except where authorized by law or regu- 
lation on account of sickness. The so-called military leave is, in 
fact, merely a release from duty in one position for the performance 
of duty in another under a statute providing specifically that it shall 
be without loss of pay, time, etc. 

Under the leave regulations for the Panama Canal, issued under 
authority of the Panama Canal act of August 24, 1912, 37 Stat. 561, 
leave of absence designated as “ annual” and “ cumulative ” is com- 
puted on the service year, and leave of absence designated as “ travel ” 
is a benefit incident thereto. 

Except to the extent of absences due to personal illness of officers 
and employees, all leave of absence designated in the Panama Canal 
regulations as “ annual,” “ cumulative,” and “travel” is required to 
be classed as “ annual leave ” within the meaning of section 103 of the 
act of June 30, 1932, supra, and all rights to receive the same with 
pay are suspended during the fiscal year 1933. 
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Answering your question specifically, you are advised that leave 
earned prior to July 1, 1932, may not be taken as leave with pay on 
or after July 1, 1932, except to cover periods of illness as specifically 
provided for under regulations. 


(A-42955) 


ECONOMY ACT—ADMINISTRATIVE PROMOTIONS—REALLOCATIONS 
IN THE FIELD 


Administrative reallocation of a field position under the terms of section 2 
of the Brookhart Salary Act of July 3, 1980, 46 Stat. 1005, is exclusively 
within administrative control, and any such reallocation based on sub- 
stantially the same duties and responsibilities as of June 30, 1932, which 
would increase the salary rate of the employee, must be considered as an 
administrative promotion and prohibited during the fiscal year 1933, under 
the terms of section 202 of the act of June 30, 1932, 47 Stat. 403. 


Comptroller General McCarl to the Secretary of the Navy, July 12, 1932: 


Consideration has been given to your indorsement of June 16, 
1932, as follows: 


Subject: Mr. William Messner, detail draftsman (ship) navy yard, New York, 
N. Y., requests a ruling by the Comptroller General with regard to his 
status. 


1. Respectfully forwarded to the Comptroller General of the United States 
requesting decision on the question presented in basic letter as to the proper 
pay status of Mr. Messner, detail draftsman (ship), navy yard, New York. 

2. Mr. William Messner was appointed temporarily as a detail draftsman 
(ship) in the commandant’s office, navy yard, New York, N. Y., with pay at 
the rate of $5.81 per diem on January 24, 1930. He executed oath of office and 
entered upon duty under this appointment June 29, 1930. Under date of Sep- 
tember 18, 1930, he was given a probational appointment, effective October 1, 
1930, in the same position and at the same rate of pay. He executed oath of 
office under this appointment September 24, 1930, and entered upon duty 
October 1, 1930. 

38. Mr. Messner states that he accepted the temporary appointment at $5.81 
per diem with the understanding that if he passed the examination and his 
work was satisfactory his pay would be increased. The department could not 
issue his probational appointment at an increased rate of pay, as under the 
civil service rules temporary appointees are not eligible for promotion in their 
present classification. 

4. Mr. Messner was tentatively allocated to Grade 4 of the subprofessional 
service at $1,860 per annum, effective January 1, 1931, under the provisions of 
the Brookhart Salary Act and the decision of the Comptroller General of No- 
vember 13, 1930 (10 Comp. Gen. 216), pending the final allocation of his posi- 
tion and other positions in Group 4-B in the field service of the department. 
Until such classification is completed and funds are appropriated by Congress 
to cover the cost of such classification, the final allocation of Mr. Messner 
ean not be effected. 


The adjustment in the compensation of this field employee here- 
tofore made by the Navy Department was pursuant to the provisions 
of section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1005, as follows: 


The heads of the several executive departments and independent establish- 
ments are authorized and directed to adjust the compensation of certain civilian 
positions in the field services, the compensation of which was adjusted by the 
act of December 6, 1924 (43 Stat. 604), to correspond, so far as may be prac- 
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ticable, to the rates established by the act of May 28, 1928 (U.S.C., Supp. 3, 
title 5, sec. 673), and by this act for positions in the departmental services in 
the District of Columbia: Provided, That the terms of this act shall apply 
to employees carried under Group 4-B, including drafting groups in the 
schedule of wages for civil employees under the Naval Establishment, 
notwithstanding the fact that the compensation of such employees was not 
adjusted by the act of December 6, 1924 (43 Stat. 604), or the act of May 28, 
1928. (U. 8. C., Supp. 3, title 5, sec. 673.) 


And the employee bases his request for readjustment—which it is 
understood would increase his salary rate—on the same provisions. 

Section 202 of the act of June 30, 1932, Public No. 212, 47 Stat. 
403, provides, in part, as follows: 


No administrative promotions in the civil branch of the United States Gov- 
ernment or the government of the District of Columbia shall be made during 
the fiscal year ending June 30, 1933: Provided, That the filling of a vacancy, 
when authorized by the President, by the appointment of an employee of a 
lower grade, shall not be construed as an administrative promotion, but no 
such appointment shall increase the compensation of such employee to a rate in 
excess of the minimum rate of the grade to which such employee is appointed, 
unless such minimum rate would require an actual reduction in compensa- 
ao = S 


Administrative reallocation of a field position under the terms of 
section 2 of the Brookhart Salary Act, supra, is exclusively within 
administrative control (11 Comp. Gen. 115), and any such realloca- 
tion based on substantially the same duties and responsibilities as 
of June 30, 1932, which would increase the salary rate of the em- 
ployee, must be considered as an administrative promotion and pro- 


hibited during the fiscal year 1933 under the terms of section 202 of 
the act of June 30, 1932, supra. 

On the basis of the facts presented, you are not authorized to real- 
locate upward the position of this employee so as to give him an 
increase in compensation during the fiscal year 1933. 


(A-43055) 
ECONOMY ACT—HOLIDAY PAY—GOVERNMENT PRINTING OFFICE 


Under the provisions of section 211 (a) (1) of the act of June 30, 1932, 47 Stat. 
406, per diem employees of the Government Printing Office, for time 
worked on one of the holidays mentioned in the act of January 12, 1895, 
28 Stat. 607, are entitled to their regular rate of compensation (not “ price 
and one-half”) in addition to their regular rate for the holiday. 


Comptroller General McCarl to the Public Printer, July 12, 1932: 


Consideration has been given to your letter of June 23, 1932, as 
follows: 


Regarding payment for holiday work in the Government Printing Office, I 
ask your consideration and advice on the following: 

Section 211 (1) of Part II of the legislative appropriation act for fiscal year 
1933, if and when it becomes law, provides that— 

“No official or employee of the Government shall be allowed or paid a 
higher rate of compensation for overtime work (either day or night), or for 
work on Sundays and holidays.” 

All employees in the Government Printing Office are paid for legal holidays 
under the act of January 12, 1895, as follows— 
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“The employees of the Government Printing Office shall be allowed the follow- 
ing legal holidays with pay, to wit: The 1st day of January, the 22d day of 
February, the 4th day of July, the 25th day of December, Inauguration Day, 
Memorial Day, Labor’s Holiday, and such day as may be designated by the 
President of the United States as a day of public fast or thanksgiving.” 
(U. S. C., title 44, see. 44.) 


At present per diem employees working on a holiday are paid price and one- 
half in addition to the holiday pay allowed by law. 

The question arises as to whether the Public Printer is authorized to pay to 
per diem employees who are required to work on a holiday compensation for 
time worked on such day in addition to pay for the holiday and at what rate. 


The act of January 12, 1895, 28 Stat. 607, quoted in your submis- 
sion, makes an absolute grant to employees of the Government 
Printing Office of their regular rate of compensation for the holidays 
mentioned therein without performance of any work on such holidays. 
The restriction on the rate of compensation contained in section 211 
(1) of the act of June 30, 1932, Public, No. 212, 47 Stat. 406, also 
quoted in your submission, is against a higher rate of pay for over- 
time work and “for work on Sundays and holidays.” The latter 
statute does not supersede nor render inoperative the former statute, 
there being no inconsistency or conflict between the two statutes 
coming within the terms of section 802 of the latter statute. 

Accordingly, you are authorized to pay per diem employees of the 
Government Printing Office who are required to work on one of the 
holidays mentioned in the act of January 12, 1895, for time 
worked on such day at their regular rate of compensation (not 
“price and one-half”) in addition to the regular pay for the holli- 
day. However, there would appear to be for consideration in this 
connection section 211 (a) (3), which reads: 
in so far as practicable, overtime work shall be performed by substitutes or 
unemployed regulars in lieu of persons who have performed a day’s work during 
the day during which the overtime work is to be performed, and work on 


Sundays and holidays shall be performed by substitutes or unemployed regulars 
in lieu of persons who have performed a week’s work during the same week. 


(A-39298) 


ECONOMY ACT—SUBSISTENCE, PER DIEM—GOVERNMENT 
EMPLOYEES AS WITNESSES 


All Government employees traveling as witnesses under section 850, Revised 
Statutes, on and after July 1, 1932, may be reimbursed only upon a per 
diem basis of not to exceed $5 in accordance with the act of June 30, 1932, 
47 Stat. 382. 


Comptroller General McCarl to the Attorney General, July 13, 1932: 

There has been received your letter of July 6, 1932, requesting to be 
advised whether Government employees traveling as witnesses under 
section 850, Revised Statutes, should hereafter be allowed actual 
expenses of subsistence not exceeding $6 per day under the last sec- 
tion of the appropriation act for the Departments of State and 
Justice, etc., for the fiscal year 1933, act of July 1, 1932, 47 Stat. 523, 
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or a per diem in lieu of subsistence not exceeding $5 under section 
207, Part IT, of the act of June 30, 1932, 47 Stat. 405. 

Sections 207, 208, and 210 of the said act of June 30, 1932, provide: 

Spo. 207. Section 3 of the subsistence expense act of 1926, approved June 3, 
1926 (44 Stat. 688, 689), is hereby amended to read as follows: 

“Spo. 3. Civilian officers and employees of the departments and establish- 
ments, while traveling on official business and away from their designated posts 
of duty, shall be allowed, in lieu of their actual expenses for subsistence and 
all fees or tips to porters and stewards, a per diem allowance to be prescribed 
by the head of the departments or establishments concerned, not to exceed the 
rate of $5 within the limits of continental United States, and not to exceed an 
average of $6 beyond the limits of continental United States.” 

Sec. 208. Sections 4, 5, and 6 of the said subsistence expense act of 1926 are 
hereby repealed, and section 7 thereof is hereby amended by striking out the 
reference therein to actual expenses so that the section, as amended, will read 
as follows: 

“Sec. 7. The fixing and payment, under section 3, of per diem allowance, or 
portions thereof, shall be in accordance with regulations which shall be promul- 
gated by the heads of departments and establishments and which shall be 
standardized as far as practicable and shall not be effective until approved by 


the President of the United States.” 
+ ca * * 7 7 


Sec. 210. The provisions of all acts heretofore enacted inconsistent with sec- 
tions 207, 208, and 209 are, to the extent of such inconsistency, hereby repealed, 
and such sections shall take effect on July 1, 1932. 


In the decision to you of February 1, 1932, 11 Comp. Gen. 295, 
it was held that the maximum limitation upon actual expenses of sub- 
sistence fixed by the subsistence act of 1926, was applicable to actual 
expenses prescribed for employees traveling as witnesses under sec- 
tion 850, Revised Statutes. The sections of the act of June 30, 1932, 
quoted above, were enacted for the purpose of standardizing sub- 
sistence allowances of all Government employees and minimizing the 
accounting requirements in connection therewith. Section 210 spe- 
cifically repeals all acts inconsistent with the provisions of section 
207 or 208. And in view of the intent and purpose of the said sec- 
tions 207 and 208, they will be held to supersede, to the extent of any 
inconsistency, all inconsistent provisions in statutes previously en- 
acted and all special provisions for subsistence expenses appearing in 
the appropriation acts for the fiscal year 1933, even though enacted 
subsequently to June 30, 1932, 10 Comp. Gen. 409. Accordingly, all 
employees traveling as witnesses under section 850, Revised Statutes, 
on and after July 1, 1932, may be reimbursed only upon a per diem 
basis of not to exceed $5 in accordance with the economy act. 


(A-43191) 


ECONOMY ACT—APPOINTMENT OF EMERGENCY EMPLOYEES— 
VETERANS’ ADMINISTRATION HOSPITALS 


The term “emergency * * * positions” as used in clause (b) of section 
203 of the act of June 30, 1932, 47 Stat. 408, may be defined to mean 
positions the immediate filling of which is rendered necessary because of 
a sudden or unexpected exigency of the service. 
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Where the need for an appointment can be known in advance, or where delay 
in making appointment would result in no more serious consequence than 
imposing of not unreasonable additional or overtime work or the accumu- 
lation of work that may be done later, the vacancy may be filled only upon 
authorization or approval in writing by the President of the United States. 

Where vacancies in certain essential positions at hospitals, such as nurses, 
attendants, etc., create a sudden or unexpected exigency in the service, 
because of the nature of the work, the appointment may be made as an 
emergency position without the written authorization or approval of the 
President, but there should be submitted with the pay roll or voucher 
covering the first salary payment a signed statement of the facts showing 
the emergency making the immediate action absolutely necessary. 

Where a new hospital or facility, or an addition to an existing hospital or 
facility is to be opened, the personnel essential to the operation thereof 

may be employed only under exception (a) of section 203 of the act of 

June 30, 1932, upon the written authorization or approval of the President. 


—— General McCarl to the Administrator of Veterans’ Affairs, July 


Consideration has been given to your letter of July 5, 1932, as 
follows: 


In accordance with the telephone conversation had with you on July 1, 1932, 
I am submitting for your decision the question which has arisen in connection 
with Public 212, 72 Congress, “An act making appropriations for the legisla- 
tive branch of the Government for the fiscal year ending June 30, 1933, and 
for other purposes.” 

The Veterans’ Administration is now operating fifty-two hospitals and ten 
soldiers’ homes, in which there are included hospital facilities. During the 
present fiscal year a number of new hospitals and home facilities will be 
opened, and many additions made to existing hospitals. Six of the new hos- 
pitals will be ready for opening and operation within the next ninety days. 

There is enclosed’ a list of the positions essential to the maintenance and 
operation of the present hospitals, and similar staffs will have to be created 
for the new institutions. The personnel turnover is extremely high, particu- 
larly in the low-grade positions, such as attendants, kitchen help, etec., but 
the necessity for keeping all positions filled is essential to the efficient and 
effective operation of the institutions, if proper medical and hospital care is to 
be rendered to the sick and disabled. 

Section 203 of the above referred to act reads in part as follows: 

“No appropriation available to any executive department or independent 
establishment or to the municipal government of the District of Columbia 
during the fiscal year ending June 30, 1933, shall be used to pay the compensa- 
tion of an incumbent appointed to any civil position under the United States 
Government or the municipal government of the District of Columbia which 
is vacant on July 1, 1932, or to any such position which may become vacant 
after such date: Provided, That this inhibition shall not apply (a) to abso- 
lutely essential positions the filling of which may be authorized or approved 
in writing by the President of the United States, (b) to temporary, emergency, 
seasonal, or cooperative positions, or (c) to commissioned, commissioned war- 
rant, warrant, and enlisted personnel, and cadets, of the Coast Guard.” 

It is my belief that the personnel at these institutions, such as doctors, nurses, 
dietitians, attendants, and kitchen help, should be classed within the exception 
contained in clause (b) of the proviso, as occupying “emergency positions.” I 
predicate this belief on the fact that in order to successfully operate it is 
imperative that these positions be manned at all times in order to render 
humane and emergency care to the sick and distressed, to preserve life and 
health, and prevent the spread of disease. 

I would, therefore, respectfully request your decision as to whether I would 
be justified in classifying those employees referred to as occupying “ emergency 
positions,” in order that there may be no delay in securing replacements, thus 
avoiding a possible impairment of the service necessary to render proper treat- 
ment to sick and disabled men, or precipitating a situation which might en- 
danger the lives of the patients. I also request that you indicate such other 
employees on the attached list as might be classed as occupying “ emergency 
positions.” 
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I can assure you that in filling any vacancies classed as “ emergency positions ” 
it is my intention to fully comply with the desires of the President and the 
Congress to the end that proper economy may be effected in all of these 
institutions. 


The term “emergency * * * positions” as used in clause (b) 
of section 203 of the act of June 30, 1932, Public No. 212, 47 Stat. 
403, may be defined to mean the positions the immediate filling of 
which is rendered necessary because of a sudden or unexpected 
exigency of the service. 

Where the need for an appointment can be known in advance, as 
where there is an anticipated vacancy or an anticipated need for 
additional services, or where delay in making appointment would 
result in no more serious consequence than imposing of not unreason- 
able additional or overtime work on other officers or employees or 
the accumulation of work that may be done later without undue im- 
pairment of the service, the procedure must be under exception (a) 
and not under exception (b). 

With respect to certain essential positions at a hospital, such as 
nurses, attendants, etc., and because of the nature of the work in- 
volved the exigency might arise by an unexpected vacancy in the 
regular force or by an unexpected increase in the number of patients, 
where such situations arise, the appointments may be made forth- 
with without the written authorization or approval of the President, 
but there should be submitted for filing with the pay roll or voucher 
covering the first salary payment a signed statement of the facts of 
the emergency making the immediate action absolutely necessary. 
Where the action is due to an unexpected increase in patients the 
employment presumably will be no longer than the duration of the 
emergency condition. 

Where a new hospital or facility, or an addition to an existing 
hospital or facility, is to be opened the personnel essential to the 
operation thereof may not be engaged under exception (b) of section 
203, but may be engaged only if and when authorized in writing by 
the President as provided under exception (a) thereof. 


(A-43281) 


ECONOMY ACT—RETIREMENT OF GOVERNMENT EMPLOYEES— 
UNIFORM DATE 


The prohibition in the economy act of June 30, 1932, 47 Stat. 382, against the 
continuance in the service of employees after reaching retirement age has 
reference to the provisions of the civil retirement act for extending periods 
of service of employees for reasons stated in that act and does not change 
the practice required by the uniform retirement act of April 23, 1930, 46 
Stat. 253, of retiring employees as of the first day of the month following 
the month in which their retirement would be effective otherwise. 
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Comptroller General MecCarl to the Secretary of War, July 13, 1932: 
There has been received your letter of July 7, 1932, as follows: 


The uniform retirement act approved April 23, 1930 (46 Stat. 253), contains 
the following provisions: 

“That hereafter retirement authorized by law of Federal personnel of what- 
ever class, civil, military, naval, judicial, legislative, or otherwise, and for 
whatever cause retired, shall take effect on the 1st day of the month following 
the month in which said retirement would otherwise be effective, and said 1st 
day of the month for retirement hereafter made shall be for all purposes in 
lieu of such date for retirement as may now be authorized; except that the 
rate of active or retired pay or allowance shall be computed as of the date 
retirement would have occurred if this act had not been enacted. 

“Spo. 2. This act shall become effective July 1, 1930. All laws or parts of 
laws, insofar as in conflict herewith, are repealed.” 

The legislative appropriation act approved June 30, 1932, contains the fol- 
lowing provision: 

“Sec. 204. On and after July 1, 1932, no person rendering civilian service in 
any branch or service of the United States Government or the municipal gov- 
ernment of the District of Columbia who shall have reached the retirement age 
prescribed for automatic separation from the service, applicable to such person, 
shall be continued in such service, notwithstanding any provision of law or regu- 
lation to the contrary: Provided, That the President may, by Executive order, 
exempt from the provisions of this section any person when, in his judgment, 
the public interest so requires: Provided further, That no such person hereto- 
fore or hereafter separated from the service of the United States or the District 
of Columbia under any provision of law or regulation providing for such retire- 
ment on account of age shall be eligible again to appointment to any appointive 
office, position, or employment under the United States or the District of 
Columbia: Provided further, That this section shall not apply to any person 
named in any act of Congress providing for the continuance of such person in 
the service.” 

It is requested that ruling be furnished as to whether or not the provisions 
of sec. 204 of the legislative appropriation act of June 30, 1932, above quoted, 
nullify the provisions of the uniform retirement act of April 23, 1930. 

Mr. Albert Beuk, carpenter, engineer department at large, Mobile, Alabama, 
who was born July 5, 1867, reached the age of 65 years, the age fixed for retire- 
ment from the position which he holds, on July 4, 1932. Mr. Beuk has rendered 
about 25 years of service, and therefore is subject to immediate retirement. There 
is doubt as to whether he may be retained on the rolls until the close of business 
July 31, 1932, under the act of April 23, 1930, or whether his retirement at close 
of business July 4, 1932, is required by the provision of the legislative appro- 
priation act above quoted. He has been placed on furlough without pay pending 
decision, and should the decision be that he may be retained until July 31, 1982, 
it is proposed to restore him to duty and pay status for such time as may remain 
before July 31, 1932. It is requested, therefore, that decision be given at the 
earliest date possible. 


The prohibition in the act of June 30, 1932, Public 212, 47 Stat. 
382, against continuing employees in the service after reaching re- 
tirement age has reference to the provisions of the civil retirement 
act for extending the period of service of employees for stated 
periods for reasons mentioned in the act. The uniform retirement act 
of April 28, 1930, did not change or modify the provisions for ex- 
tension of service, but prescribed uniform dates upon which em- 
ployees should be retired, whether retired immediately upon reaching 
retirement age or after a period of extension. It applies also to 
retirements under other laws. This statute was enacted primarily 
for accounting purposes, and the need therefor has not been lessened 
by the provisions of the act of June 30, 1932. Accordingly, you are 
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advised that an employee who became of retirement age July 4, 
1932, should be retired effective as of August 1, 1932. 


(A-41390, A-41666) 


CONTRACTS—PREVAILING RATES OF WAGES 


The act of March 3, 1931, 46 Stat. 1494, does not authorize either the contracting 
officer or the Secretary of Labor in adjusting wage disputes between con- 
tractors and laborers to impose any liability therefor on appropriated 
moneys, and a contractor is not entitled to any sum from appropriated 
moneys as wages paid pursuant to such an adjustment in excess of what 
are in fact alleged to be the prevailing rates of wages, nor are mechanics 
and laborers entitled to any sum from appropriated moneys as wages 
alleged to have been paid less than the prevailing rates of wages. 

The act of March 3, 1931, 46 Stat. 1494, does not authorize the withholding of a 
part of the contract price pending settlement by the contractor of prevailing 
wage claims of laborers and mechanics. 


Decision by Comptroller General McCarl, July 14, 1932: 

The Townsend Lumber Co. has requested (1) payment of the 
sum of $14,480.41 as balance administratively withheld under con- 
tract W-6174-qm-33, dated April 25, 1931, for the construction of 
certain buildings at Langley Field, Va., and (2) the sum of $75,625.99 
as excess costs due to being “ daily harassed by-officers and agents of 
the War Department and agents of labor unions,” including 
$34,939.09 alleged to have been paid by the company under orders 
of the Secretary of War in excess of the prevailing rate of wages 
in connection with work under the contract of April 25, 1931, and 
contract No. W-6174-qm-32, dated April 17, 1931. Also, some 200 
or more mechanics and laborers employed by the contractor in con- 
nection with the work under these two contracts have requested this 
office either to deduct from sums otherwise due the contractor the 
sum of $27,811.14 alleged to be due as the difference between the 
wages paid and the prevailing rate of wages or to withhold payment 
from the contractor of said amount. 

Preliminarily, it may be said that Langley Field, Va., consists of 
an Army post located in the open country a few miles from Phoebus, 
Hampton, and Fortress Monroe, Va., which are small towns, and a 
few more miles from Norfolk, Va., which is a larger town. It seems 
that at the inception of the work under these contracts disputes arose 
between the contracting officer and the contractor as to the rate of 
wages that should be paid, and the disputes were submitted to the 
Secretary of Labor pursuant to the act of March 3, 1931, 46 Stat. 
1494, which provided, in pertinent part: 

That every contract in excess of $5,000 in amount, to which the United States 
or the District of Columbia is a party, which requires or involves the employ- 
ment of laborers or mechanics in the construction, alteration, and/or repair 


of any public buildings of the United States or the District of Columbia within 
the geographical limits of the States of the Union or the District of Columbia, 
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shall contain a provision to the effect that the rate of wage for all laborers 
and mechanics employed by the contractor or any subcontractor on the public 
buildings covered by the contract shall be not less than the prevailing rate of 
wages for work of a similar nature in the city, town, village, or other civil 
division of the State in which the public buildings are located, or in the District 
of Columbia if the public buildings are located there, and a further provision 
that in case any dispute arises as to what are the prevailing rates of wages 
for work of a similar nature applicable to the contract which can not be 
adjusted by the contracting officer, the matter shall be referred to the Secre- 
tary of Labor for determination and his decision thereon shall be conclusive 
on all parties to the contract: Provided, That in case of national emergency 
the President is authorized to suspend the provisions of this act. 


Also, it seems the Secretary of Labor had considered disputes con- 
cerning the prevailing rate of wages with other contractors at work 
at Langley Field, and in letter of September 12, 1931, the Secretary 
of Labor informed the Secretary of War that he had given careful 
consideration to the appeal of such contractors from the rates of 
pay established by the contracting officer, and that he, the Secretary 
of Labor, recommended and determined that the rate established by 
the contracting officer be established as the prevailing rate, naming 
the rates for carpenters, plumbers and steam fitters, common laborers, 
painters, electricians, and bricklayers. This letter of September 12, 
1931, was with respect to contracts with the M. H. Sobel Co. and 
the Jewell-Riddle Co., and on the basis thereof the contracting officer 
apparently directed the Townsend Lumber Co. to pay similar wages 
under its two contracts with the United States. The contractor has 
alleged that it paid an aggregate of $34,939.09, including compensa- 
tion insurance, pursuant to such orders in excess of what was, m 
fact, the prevailing rate of wages for work of a similar nature in 
the city, town, village, or other civil subdivision of the State in 
which Langley Field is located and that the total damage sustained, 
or excess expenditures made, aggregated $75,625.99. 

Apparently it is the contention on behalf of the laborers and 
mechanics that the contractor classified carpenters as carpenter 
helpers and paid them a lesser rate of wage than they would have 
been entitled to receive had they been classified as carpenters. It is 
not clearly shown, but it is presumed, a like claim is intended that 
similar classifications are made with respect to bricklayers and other 
mechanics and that by reason thereof it is alleged the workmen were 
underpaid the claimed aggregate of $27,811.14. 

As to the contention of the contractor that it is entitled to the sum 
of $75,625.99, including $34,939.09 paid to laborers in excess of the 
prevailing rate of wages, and the contention of the mechanics and 
laborers that they are entitled to an additional amount of $27,811.14, 
it may be said that the above-quoted terms of the act of March 3, 1931, 
are clear and unambiguous, and in the absence of fraud or collusion 
the determination of the Secretary of Labor of a dispute as to the 
prevailing rate of wages under a contract within the said act is final 
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and conclusive on the contractor as well as on the laborer and me- 
chanic, in so far as the question of the prevailing rate of wages is 
concerned. Compare United States v. Babcock, 250 U. S. 328, and 
Penn Bridge Co. v. United States, 59 Ct. Cls. 892, and decisions 
cited therein at page 897. If the Secretary of Labor made no deter- 
mination under a particular contract and the contractor complied 
with the request of the contracting officer that particular rates of 
wages be paid, neither a laborer nor a contractor may recover addi- 
tional wages from the United States, for the said act of March 3, 
1931, does not authorize the Secretary of Labor in adjusting disputes 
between contractors and laborers or otherwise to impose any liability 
therefor on appropriated moneys. 

The appropriations contained in the acts of July 3, 1930, 46 Stat. 
1013, 1014, and February 23, 1931, 46 Stat. 1285, 1286, chargeable 
with the cost of constructing the buildings, etc., in question, do not 
provide for the payment of wage claims of either a contractor or 
laborer, nor is there any authority for the payment of such claims in 
the act of March 3, 1931, which became law after the date of the 
decision in 10 Comp. Gen. 294, wherein it was said, page 300, that: 


It has long been the rule, enforced uniformly by the accounting officers and 
the courts, that an appropriation of public moneys by the Congress, made in 
general terms, is available only to accomplish the particular thing authorized 
by the appropriation to be done. It is equally well established that public 
moneys so appropriated are available only for uses reasonably and clearly neces- 
sary to the accomplishment of the thing authorized by the appropriation to be 
done. (See section 3678, Revised Statutes.) 


It must, therefore, be held that there are no appropriations avail- 
able for the payment to the contractor of any part of the claimed 
sum of $75,625.99 or for payment to the mechanics and laborers of 
any part of the claimed sum of $27,811.14. 

As to the contention that this office should withhold payment to 
the contractor of the unpaid balance of the contract price until the 
contractor had adjusted the claims of the mechanics and laborers, it 
is to be observed that neither the contracts nor the terms of the act 
of March 3, 1931, cited, contain any provision for the withholding 
by the United States of any amount due the contractor for failure to 
pay mechanics and laborers employed by thé contractor. It was held 
in decision dated June 8, 1932 (A-42543), interpreting similar con- 
tracts, that in the absence of statutory provision therefor, this office 
is unauthorized to adjust claims between a contractor and his em- 
ployees as to the proper amount of wages which the employees were 
entitled to receive, and this aside from any question whether the con- 
tractor had authority to classify the employees in other lower grades, 
as is alleged to have been done, and the effect of the employees ap- 
parently acquiescing therein by doing the work and accepting pay 
on the basis of such classification. 
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Also, as pointed out in decision of June 18, 1932, A-42824, the act 
of August 13, 1894, 28 Stat. 278, as amended by the act of February 
24, 1905, 33 Stat. 811, 812, requires performance bonds, among other 
things, to guarantee the payment of materialmen and laborers, and 
while the question whether the remedy under such acts may or may 
not be of practicable application in the protection of laborers in the 
payment of the prevailing rate of wages under Government construc- 
tion contracts is for the courts, no authority has been conferred on 
this office to adjust such claims under contracts such as the ones here 
in question. It necessarily follows that there must be negatived the 
suggestion that this office withhold payment to the contractor until 
such time as the contractor acquiesces in the contentions of the 
mechanics and laborers. 

The claim of the contractor for any balance due under the contract 
will be promptly taken up for consideration, and settlement certificate 
will issue in due course. 


(A-43185) 
ECONOMY ACT—5-DAY WEEK—NAVY YARDS 


With the understanding that full time per diem employees in the field service 
of the Navy Department received the Saturday half holiday with pay and 
were required to work only 5% days (44 hours per week), prior to July 
1, 1932, compensation for 5 days’ work on a 5-day week basis under the 
terms of section 101 (a) of the act of June 36, 1932, 47 Stat. 399, will be 
ten-elevenths of six times the daily rate of compensation effective June 
30, 1932. 

The provisions of section 101 (a) of the act of June 30, 1932, establishing the 
5-day week for per diem employees with compensation of ten-elevenths of 
their former regular weekly rate for 54% days, are not applicable to regular 
part time per diem employees who, prior to July 1, 1982, did not work 5 
days per week, as distinguished from regular full-time employees on au- 
thorized leave or furlough without pay, but the compensation of regular 
part-time employees who may not be given legislative furloughs without 
pay is subject to an 84 per cent reduction. 

The compensation of per annum employees at navy yards and naval stations 
placed on a 5-day week will be ten-elevenths of their former regular per 
annum rate and the per annum rate as thus computed should be divided 
by 12 to determine the monthly rate and the monthly rate divided by 30 
to determine the per diem rate. 

When employees on a 5-day week are required to work on Saturday, they may 
be placed on furlough without pay for an equivalent time on some other 
day during the same week. 

Per diem employees on a 5-day week whose compensation for 6 days on June 
30, 1932, was at a rate less than $1,000 per annum, are entitled to continue 
to receive 6 days’ pay for 5 days’ work during the fiscal year 1983 under 
the terms of section 101 (c) of the act of June 30, 1932. 

Per diem employees of the navy yards are not entitled to receive annual leave 
of absence with pay during the fiscal year 1933, notwithstanding a prior 
statutory right or that the leave may have accumulated during a prior 
service year. 

Navy yard employees whose compensation is at a rate less than $1,000 per 
annum are not entitled to receive annual leave of absence with pay during 
the fiscal year 1933. 

In view of the terms of section 104 (a) (7) of the act of June 30, 19382, the 
restrictions in Title I of said act relative to the 5-day week, legislative 
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furlough, and percentage reductions are not applicable to civil employees 
whose compensation is not paid from the Treasury, such as the civil em- 
ployees at naval prisons paid from “ Naval prison fund activities,” civil 
employees at the naval reservation, Olongapo, P. I. paid from “ Naval 
reservation, Olongapo, civil fund,” and civil employees of the Naval Academy 
dairy farm and midshipmen store paid from proceeds of sales from the 
farm and store. 


Comptroller General McCarl to the Secretary of the Navy, July 14, 1932: 

Reference is made to your letter of July 1, 1932, requesting deci- 
sion of a number of questions arising in the application of the act of 
June 30, 1932, Public No. 212, 47 Stat. 382, which will be stated 
and answered in the order appearing in your letter. 


The field service of the Navy Department having been placed on a five-day 
week effective with the first full week in the fiscal year 1933, i. e., beginning 
8 July, 1932, the following questions arising in connection with the provisions 
of the above-mentioned act are submitted for decision: 

(1) (a) Section 101 (a) provides that the compensation for five days’ work 
of a per diem employee receiving compensation at a rate equivalent to more 
than $1,000 per annum shall be ten-elevenths of that payable for a week’s 
work of five and one-half days. Heretofore the amount payable for a week’s 
work of five and one-half days has been six days’ pay. Decision is requested 
as to whether under the provisions of the above-mentioned act the compensa- 
tion for five days’ work will be ten-elevenths of six times the daily rate of pay. 


(1) (a) With the understanding that these employees received the 
Saturday half holiday with pay and were required to work only 
514 days (44 hours per week) prior to July 1, 1932, the question is 
answered in the affirmative. See question and answer 2 of decision 
of July 8, 1932, A-43126, 12 Comp. Gen. 11, to the Public Printer. 


(1) (b) What method will be followed in determining the weekly wage for 
an employee receiving more than $1,000 per annum who works less than five 
full days in a calendar week? In this connection it is believed that under the 
provisions of the above-mentioned act such employees are entitled to pay at 
their regular per diem or hourly rate for the time worked without any deduc- 
tion. This belief is based on the fact that the provision reducing the com- 
pensation to ten-elevenths of the previous compensation applies only to those 
employees working five days and to the further provision of section 101 (a) 
that nothing in the act shall be construed as modifying the method of fixing 
the daily rate of compensation of per diem officers or employees as now 
authorized by law. It will be noted that in cases where employees perform 
less than five days’ work in a calender week the compensation received by 
such employees, and cOnsequently the outgo from the United States Treasury, 
is reduced automatically, the reduction being by loss of pay for days not 
worked and for loss of pay for Saturday afternoon. A further reduction in 
the pay of such employees is not believed necessary to carry out the intent 
of the act. , 


(1) (b) It is understood that the employees here involved are 
part-time per diem employees who regularly worked less than five 
days per week prior to July 1, 1932, and are not regular full-time 
per diem employees who have been on leave or furlough without 
pay for a portion of each week. In decision of July 8, 1932, A-43126, 
to the Public Printer, it was stated in question and answer 3 as 
follows: 


“3. Under subsection (a), can the new rate for five days of ten-elevenths 
of the present pay for a week’s work of five and one-half days be considered 
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as fixing the per hour and per day rate without regard as to whether the 
employee works the full five days or a portion thereof each week?” 

Yes. 

This was intended to apply to per diem employees who regularly 
work five days per week, but who are on authorized leave of absence 
or furlough without pay for a portion thereof. The operation of 
section 101 (a) of the statute is to increase the per diem rate on a 
5-day week basis. Application thereof to regular part-time per diem 
employees who, prior to July 1, 1932, did not work five days per 
week, as distinguished from employees on authorized leave or fur- 
lough without pay, would result in an increase in the per diem rate 
for part-time service based on the rate received June 30, 1932. No 
such increase is contemplated under the statute. You are advised, 
therefore, that the provisions of section 101 (a) do not apply to part- 
time per diem employees as distinguished from full-time employees 
on authorized leave or furlough with pay a portion of the 5-day 
week. If it is administratively impractical to apply the 5-day week or 
legislative furlough to any persons regularly working only part time 
who come within the terms “ officer ” and “ employee ” as defined in 
section 104 of the statute, their compensation rate as of June 30, 
1932, is subject to 814 per cent reduction. See section 105 (d) (7). 

(1) (c) Many of the employees of navy yards and stations are on a per 
annum basis. These employees will be on a five-day week basis. Decision is 
requested as to whether these per annum employees, now on a five day week 
basis, shall receive compensation under the provisions of section 101 (b), con- 
sidering the Saturday half day as furlough time and receiving compensation 
as heretofore determined with a furlough deduction of eight and one-third per 
cent. These per annum employees are not paid on the weekly pay roll but on 
the standard semimonthly pay roll, and the application of the provisions of 
section 101 (a) would appear to be impracticable. It is understood that a 
deduction of eight and one-third per centum will be applied to the compensation 
of per annum employees in the executive departments. 

(1) (c) In decision of July 8, 1932, A-43126, swpra, it was held as 
follows (quoting from the syllabus) : 

If the 5-day week is adopted for per annum officers and employees pursuant 
to section 101 (a) of the act of June 30, 1932, Public No, 212, their per an- 
num compensation would then be 10/11 of their former regular per annum 
rate, and the per annum rate as thus computed should be divided by 12 to de- 
termine the monthly rate, and the monthly rate divided by 30 to determine 
the per diem rate. 

(2) (a) As all employees in the field service of the Navy Department, 
whether paid on an hourly, per diem, piecework, monthly or annual basis, 
are in effect placed on a furlough without pay on Saturday mornings through- 
out the fiscal year 1933 they would appear to come under the provisions of 
section 101 (b), title 1, part 2 of the above-mentioned act. The following 
alternate pay-roll procedure is submitted for consideration: 

(2) (b) For a per diem employee working the full five days a week, the 


extension will be for six days with a deduction of one-half day (1/12th or 
844%) which will be impounded in accordance with section 110, 


(2) (a) (2) (b) The rate of compensation of all full-time em- 
ployees placed on a 5-day week, whatever the basis of payment, is 
ten-elevenths of their former regular rate of pay for a week of five 
and one-half days. See decision of July 8, 1932, supra. There will 
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be for impounding one-eleventh of the regular rate of the compensa- 
tion of all employees placed on a 5-day week. 


(2) (ce) For per diem employees working less than the full week the extension 
will be for the number of days worked. No credit will be given for Saturday 
half holiday and no deduction will be made for impound. 


(2) (c) For each day a full-time per diem employee works (not 
regular part-time employees) he is entitled to one-fifth of ten- 
elevenths of his former regular rate for a full week of five and one- 
half days. 


(2) (d) In the case of per annum employees the extension will be for the full 
half month with a deduction of 844%. Where the per annum employee does 
not work the full period, the deduction will be at the rate of 844% of the 
amount earned. 


(2) (d) No. In decision of July 8, 1932, A-43126, question and 
answer 4, it was stated: 


“4, How shall the provision of subsection (a) be applied to per annum officer 
and employee if it is deemed advisable to fix their days of work at not to 
exceed five days in any one week in lieu of a furlough for one calendar month 
or such periods as shall in the aggregate equal 24 working days (counting Satur- 
day as a half day), as provided for in subsection (b)?” 

There would be involved simply the establishing of a 5-day week for per 
annum Officers and employees, and their per annum compensation would then 
be 10/11 of their former regular per annum rate, and for each day’s absence 
without pay (other than the one-half day furlough each week) there should be 
deducted 1/360 of the per annum compensation as thus computed in accordance 
with the rules and regulations applicable to deductions for leave without pay. 

(2) (e) Where employees are required by the exigencies of the service to 
work on Saturday morning they will be placed on furlough without pay for an 
equivalent time on some other day during the same week. 


(2) (e) This may be done, but see question and answer 8 of deci- 
sion of July 8, 1932, A-43126, supra. 


(3) In view of the 5-day week for navy yards and stations, decision is 
requested as to the amount payable to a per diem employee receiving compensa- 
tion at a rate less than $1,000 per annum who works five full days. In view 
of the prohibition in the act against reducing the compensation of such em- 
ployees and the fact that he is prevented from working on Saturday by the 
Government, it is believed that these employees are entitled to six days’ pay, 
that being the amount which they have heretofore received. 


(3) You have answered this question correctly, it being under- 
stood the six days’ pay is at a rate less than $1,000 per annum. See 
decision of July 8, 1932, A-43126, questions and answers 6 and 7. 


(4) (a) Section 103 suspends during the fiscal: year ending June 30, 1933, all 
rights now conferred or authorized to be conferred upon any officer or employee 
to receive annual leave of absence with pay. It is noted that the law suspends 
the right to “ receive” leave. Does the use of this language mean that no em- 
ployee may take leave with pay during the fiscal year 1933, and does it also 
mean that an employee will not earn leave during the fiscal year 1933? The 
question as to whether leave may be earned during 1933, but not taken, arises 
because of the specific grant of leave to employees of navy yards and arsenals 
by the act of August 29, 1916. 

(4) (b) Under section 103 may leave earned by employees of navy yards 
and arsenals prior to July 1, 1932, be taken during the fiscal year 1933, or must 
the taking of such leave be postponed until 1934 or subsequent years? The 
answer to this question would appear to be influenced by the provision in 
section 215 of the act that any unused leave in a year may be accumulative 
to any succeeding year. These employees, under a ruling of the Comptroller 
of the Treasury, have been receiving leave on the basis of a service year and 
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the service year does not coincide, except for occasional instances, with either 
the fiscal year or calendar year. 


(4) (a) and (b) In decision of July 8, 1932, A~43056, 12 Comp. 
Gen. 9, it was held as follows (quoting from the syllabus) : 


The term “ annual leave” in section 103 of the act of June 30, 1932, 47 Stat. 
400, refers to all “vacation” leave of absence with pay authorized by law 
and/or regulation for each year, whether based on the calendar, fiscal, or service 
year, for personal pleasure, convenience, or benefit of the officer or employee, 
but does not include sick, quarantine, and military leave. Rights to annual 
leave thus defined, including that accrued and unused prior to July 1, 1932, 
or to receive payment for unused portion thereof upon separation from the 
service, as well as all benefits incident thereto are suspended during the fiscal 
year 1933, irrespective of whether the leave rights heretofore have been granted 
absolutely by statute or allowed within administrative discretion. 


Whether leave earned during the fiscal year 19832 may be taken 
during the fiscal year 1934 or whether leave may be earned during 
the fiscal year 1933 but not taken until the fiscal year 1934 are ques- 
tions which do not involve a payment under any existing appropria- 
tion and are not properly before me for decision at this time. See 
question and answer 3 of decision of July 8, 1932, A-43056, swpra. 


(4) (c) In the event that it is decided that leave with pay may not be 
granted to civilian employees of navy yards and stations during the fiscal year 
1933, will this prohibition also apply to those civilian employees who have 
served at stations outside the continental limits of the United States? These 
employees who were appointed in accordance with the civil service rules and 
regulations are also given a contract which provides for their transportation to 
and from their post of duty contingent upon their remaining at the station for 
three years or longer. Under the act of August 29, 1916, the leave with pay 
for such employees may be accumulative to an amount not to exceed one hun- 
dred and twenty days. There are certain employees who will complete their 
contracts during the fiscal year 1933 and who will return to the United States 
and it would appear that, in justice, those employees who have faithfully per- 
formed their contract and have accumulated their leave in accordance with 
terms of law should be granted such leave with pay as may be due them upon 
their arrival in the United States. 


(4) (c) This question is answered in the affirmative—that is to say, 
the prohibition does apply to this class of employees and they may 
not be granted or receive any annual leave with pay during the fiscal 
year 1933. See decision of July 9, 1932, A-43069, 12 Comp. Gen. 
17, to the Governor of the Panama Canal. 

(5) (a) Do the provisions of Title 1 of the economy act apply to civil em- 
ployees at the naval prisons, Charleston, S. C., and Mare Islands, Calif., paid 
from “ naval prison fund activities”; civil employees at naval reservation, Olon- 
gapo, P. I., paid from “ Naval reservation, Olongapo, civic fund”; and civil 
employees of the Naval Academy dairy farm and midshipmen store paid from 
proceeds of sales from the farm and store; in view of the provisions in section 
104 (a) that the term officer and employee does not include any employee whose 
compensation is not paid 1rom the Federal Treasury? These employees have 
not heretofore been considered as employees of the Government in the ordinary 


meaning of the term and as indicated above are not paid from the Federal 
Treasury. 


(5) (1) Section 104 (a) (7) of the act excepts from the definition of 
the terms “ officer ” and “ employee ” “ public officials and employees 
whose compensation is derived from assessments on banks and/or 
is not paid from the Federal Treasury.” Accordingly, this question 
is answered in the negative. 
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(6) The weekly pay-roll procedure for per diem employees of navy yards and 
stations, as approved in the Comptroller General’s decision A-17136 of June 8, 
1927, includes in each year fifty-two weeks. The instructions contained in the 
attached despatch of June 30, 1932, placing the yards and stations on a five-day 
week basis, and the furlough deductions to be made in compliance with the de- 
cisions herein requested, will begin with the week beginning July 3, 1932, and 
continue for fifty-two weeks to and including the week ending July 1, 1933. It 
is requested that the approval contained in the above-mentioned decision be 
extended to the deductions necessary under the economy act on these weekly 
pay rolls. 


(6) This office will issue general regulations governing pay-roll 
accounting under the provisions of the act of June 30, 1932. In so 


far as the same do not conflict, the procedure stated in letter to you 
dated June 8, 1927, A~17136, may be continued. 


(A-43197) 
ECONOMY ACT—5-DAY WEEK—COMPUTATION OF COMPENSATION 


Under the terms of section 101 (a) of the act of June 30, 1932, 47 Stat. 399, 
the per diem rate of a full time per diem employee on a 5-day week is 
one-fifth of ten-elevenths of the former regular weekly wage for five and 
one-half days and the per hour rate for a portion thereof is one-eighth 
(8-hour working day) of the per diem rate thus computed. 


Comptroller General McCarl to the Secretary of War, July 14, 1932: 
Consideration has been given to your letter of July 5, 1932, 


follows: 


The appropriation act for the legislative branch of the Gove rnment approved 
June 30, 1932, contains the following language: 

“Sec. 101. During the fiscal year ending June 30, 1933—(a) The days of work 
of a per diem officer or employee receiving compensation at a rate which is 
equivalent to more than $1,000 per annum shall not exceed five in any one 
week, and the compensation for five days shall be ten-elevenths of that payable 
for a week’s work of five and one-half days: Provided, That nothing herein 
contained shall be construed as modifying the method of fixing the daily rate of 
compensation of per diem officers or employees as now authorized by law: 
Provided further, That where the nature of the duties of a per diem officer or 
employee render it advisable, the provisions of subsection (b) may be applied 
in lieu of the provisions of this subsection.” 

Your interpretation of the language of this passage is requested as it applies 
to a number of specific questions which are set forth below: 

A per diem employee is now receiving $4.00 for a day’s work of eight hours. 
This employee has been receiving $24 for a week’ s work of five 8-hour days and 
4 hours on Saturday. 

Case (a): This employee now works five days, exclusive of Saturday. Will 
his pay be ten-elevenths of $24 or ten-elevenths of $22? 

Case (b): Another employee receiving the same daily rate works four full 
days at eight hours and four hours on Saturday. Will he draw the same pay 
as the employee in case (a)? 

Case (c): Another employee drawing the same daily rate works eight hours 
on Friday and four hours on Saturday. What should be his compensation? 

Case (d): Another employee at the same daily rate works Monday, Tuesday, 
and Wednesday for eight hours each day. What should be his pay? 

Case (e): Another employee works for eight hours on Saturday. What 
should be his pay, and is he entitled to compensatory time for time worked on 
Saturday afternoon? 

An interpretation also is requested on the following quoted provision of the 
act above referred to: 
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“Gee 361, 5 :* .* 

“(b) Each officer or employee receiving compensation on an annual basis at 
the rate of more than $1,000 per annum shall be furloughed without compen- 
sation for one calendar month, or for such periods as shall in the aggregate be 
equivalent to one calendar month, for which latter purpose 24 working days 
(counting Saturday as one-half day) shall be considered as the equivalent of 
one calendar month: Provided, That where the nature of the duties of any such 
officer or employee render it advisable, the provisions of subsection (a) may be 
applied in lieu of the provisions of this subsection: Provided further, That no 
officer or employee shall, without his consent, be furloughed under this sub- 
section for more than five days in any one calendar month: Provided further, 
That the rate of compensation of any employee furloughed under ,the provision 


of this act shall not be reduced by reason of the action of any wage ‘board during 
the fiscal year 1933.” 


Under the above-quoted provision shall there be deducted from the pay of an 
employee on an annual or monthly basis one twenty-fourth of his monthly 


compensation for each working day he is absent, and one forty-eighth for any 
Saturday for which he is absent? 


It is understood that the employees referred to are full-time, per 
diem employees who may be on authorized leave or furlough without 
pay for a portion of the 5-day week and are not regular part-time 
per diem employees who regularly worked less than five days per 
week prior to June 30, 1932. 

Case (a): Ten-elevenths of $24, or $21.81. 

Case (b): No. The per diem rate of per diem employees on a 
5-day week is one-fifth of ten-elevenths of their former regular 
weekly wage for 514 days (44 hours). The employee would be 
entitled to $4.36 per diem on a 5-day week basis, and for four days 
of eight hours and four hours on Saturday (rate for Saturday now 
being the same as on any other working day) he would be entitled to 
four and one-half times $4.36, which equals $19.62. 

Case (c): $6.54. 

Case (d): $13.08. 

Case (e): $4.36. The employee would not be entitled to com- 
pensatory time. 

Your last question has been answered in general decision of July 
8, 1932, A-43276, 12 Comp. Gen. 16. 


(A-43202) 
ECONOMY ACT—MILITARY LEAVE OF CIVILIAN EMPLOYEES 


The provisions of the act of June 3, 1916, 39 Stat. 203, authorizing leave of 
absence for military training periods to Government employees who are 
members of the National Guard, have not been suspended during the fiscal 


year 1933 by operation of section 103 of the act of June 30, 1932, 
47 Stat. 400. 


Comptroller General McCarl to the Secretary of the Navy, July 14, 1932: 
There has been received your letter of July 2, 1932, requesting 

decision whether the provisions of the act of June 3, 1916, 39 Stat. 

203, relative to granting leave of absence for training periods to 
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Government employees who are members of the National Guard has 
been suspended during the fiscal year 1933 by operation of the pro- 
visions of section 103 of the act of June 30, 1932, 47 Stat. 400. 

In decision of July 8, 1982, A-43056, 12 Comp. Gen. 9, to the Public 
Printer, it was stated: 
* * * right to military leave, as that term is commonly understood in the 


executive departments and establishments, is not affected by the enactment here 
under consideration. 


In decision of July 9, 1932, A-43069, 12 Comp. Gen. 17, to the 
Governor of the Panama Canal it was stated: 


* * 7 


The so-called military leave is in fact merely a release from duty 
in one position for the performance of duty in another under a statute providing 
specifically that it shall be without loss of pay, time, ete. 


Accordingly, the question presented is answered in the negative. 


(A-43204) 
ECONOMY ACT—MILITARY PERSONNEL 


Unless specifically exempted, all commissioned officers and warrant officers of 
the Army, Navy, Marine Corps, and other services mentioned in the. pay 
readjustment act of June 10, 1922, come within the provisions of section 
101 (b) of the act of June 30, 1982, 47 Stat: 399, requiring a 30-day 
legislative furlough without pay during che fiscal year 1933, und those 
exempted whose rate of pay is more than $1,000 per annum are subject 
to a reduction in compensation of 844 per cent. 

Section 108 of the act of June 30, 1932, 47 Stat. 400, suspends during the 
fiseal year 1933 all rights of the military personnel, except enlisted men, 
to receive leave of absence with pay other than absentes due to sickness, 
including “ ordinary leave” and “ leave on half pay,” notwithstanding such 
leave may have accrued prior to July 1, 1932. 

If a year of service is less than 12 months due to conditions over which the 
officers and employees have no control, such as the length of the school 
year or term of cuvurt heretofore established and not generally susceptible 
to change by administrative action, the remainder of the period of the 
year when no service may be performed is not “annual leave of absence” 
within the meaning of section 103 of the act of June 30, 1932. Therefore, 
said act does not affect absence of the Superintendent of the Military 
Academy for period of suspension of ordinary academic duties; absence of 
professors, assistant professors, instructors, and other officers of the Military 
Academy during suspension of ordinary academic duties; absence of cadets 
of the Military Academy during the summer months and at Christmas 
when authorized ; absence of midshipmen at the Naval Academy, and cadets 
at the Coast Guard Academy for periods of'suspension of academic duties, 
the absence of officers on duty exclusively as instructors at the service 
schools during the suspension of their school duties. Leave of absence with 
pay for such personnel during periods of the year when service is required 
would be prohibited, and their pay is subject to the percentage reductions 
required in section 105 (d) of the economy act. Graduation leave of 
cadets at the Military Academy after being commissioned second lieutenants 
is “annual leave” and rights thereto are suspended during the fiscal year 
1933. 

The absence of civil officers and employees of the United States and of the 
District of Columbia who are members of the National Guard or reserves, 
not exceeding 15 calendar days in any one calendar year for purposes of 
training or military duty, is not “annual leave” the rights to which are 
suspended during the fiscal year 1933. 
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All leave of absence necessarily granted for the convenience of the Government 
to Army officers about to be retired, except officers retired for physical 
disability by action of an Army retiring board, must be without pay. 

Application of the legislative furlough of 30 calendar days required under 
section 101 (b) of the act of June 30, 1932, 47 Stat. 399, to officers on 
foreign duty or on board ship, is an administrative problem and if im- 
practicable of application to them, their pay is subject to the percentage 
reduction required by section 105 (d) of the act. 

Contract surgeons of the Army are not exempted from the operation of the 
economy act. 

During the fiscal year 1933 a brigadier general or officer of corresponding rank 
whose total pay and allowances are limited to $7,500 per annum by section 
8 of the pay readjustment act of June 10, 1922, would be entitled to receive 
during one calendar month’s legislative furlough without pay, under the 
terms of section 101 (b) of the act of June 30, 1982, 47 Stat. 399, only 
that portion of the rate of $7,500 per annum which represents allowances. 

Sections 206 (a), 207, 208, 209, 210, and 803 of the economy act render inopera- 
tive section 3 of the Navy appropriation act of June 30, 1932, 47 Stat. 421, 
as well as all laws governing payment of mileage and travel allowance, 
whether by air or otherwise, except the subsistence expense act of 1926, 
and the act of February 14, 1931, 46 Stat. 1103, authorizing reimbursement 
on a mileage basis for use of privately owned automobiles on official 
business, and limit reimbursement of travel allowance of “ officers of the 
services mentioned in the pay readjustment act of 1922” to amounts as 
prescribed by those statutes and administrative regulations issued pursuant 
thereto. 

In application of section 212 of the act of June 30, 1932, 47 Stat. 406, limit- 
ing the combined rate of compensation in the civilian position and retired 
pay for or on account of commissioned service to $3,000 per annum, retired 
pay of enlisted men on account of commissioned service under the terms 
of the act of June 6, 1924, 48 Stat. 472, should not be reduced below that 
which they would have received had they only enlisted service. 

The purpose of section 212 of the act of June 30, 1932, 47 Stat. 406, is to limit 
the combined rate of compensation in the civilian office or position and 
retired pay for or on account of commissioned service to $3,000 per annum, 
and the loss sustained in the civilian office or position by operation of the 
5-day week, legislative furlough, or percentage reduction, may be made up 
by payment of retired pay not in excess of the combined rate of $3,000 per 
annum to the extent that retired pay as reduced by section 106 of the 
statute is available for that purpose. 

Automatic increases of pay of enlisted men on account of promotion and length 
of service are not prohibited during the fiscal year 1933 by the provisions 

of section 201 of the act of June 30, 1932, 47 Stat. 403. 


Comptroller General McCarl to the Secretary of War, July 14, 1932: 


Consideration has been given to your letter of July 1, 1932, wherein 
you present for decision a number of questions involving the appli- 
cation of the provisions of the act of June 30, 1932, Public No. 212, 
47 Stat. 382. You conclude your submission as follows: 


The foregoing submission is concurred in by the Secretary of the Treasury, the 
Secretary of the Navy, and the Secretary of Commerce. 


The numbered paragraphs from 2 to 16, inclusive, will be stated 
and considered in the order appearing in your letter. 


2. Section 101 (b) provides that each officer or employee receiving compen- 
sation on an annual basis at a rate of more than $1,000 per annum shall be 
furloughed without compensation for one month, or its equivalent. It is believed 
that unless specially exempted, all commissioned officers and warrant officers of 
the Army, Navy, Marine Corps, and other services mentioned in the pay re- 
adjustment act of June 10, 1922, some members of the Army Nurse Corps, and 
many of the departmental and field employees come within the provisions of 
this subsection. With respect to these classes your decision is requested as to— 





DECISIONS OF THE COMPTROLLER GENERAL 39 


(a) Whether in the interest of good administration the amount by which 
each individual’s annual compensation is reduced may be deducted from his 
pay in equal monthly installments throughout the year, irrespective of the time 
the furlough is taken, or whether deduction must be made for the same period in 
which the furlough is taken. Or, if a flat percentage is deducted from an indi- 
vidual’s pay each month, may he take leave with pay at such time as he may 
desire without additional deduction being made during such absence. 


2. Sections 101 (b) and (c) and section 102 of the act of June 30, 
1932, Public No. 212, 47 Stat. 399, provide as follows: 


During the fiscal year ending June 30, 1933— 
- * * + ” * ae 


(b) Each officer or employee receiving compensation on an annual basis at 
the rate of more than $1,000 per annum shall be furloughed without compensa- 
tion for one calendar month, or for such periods as shall in the aggregate be 
equivalent to one calendar month, for which latter purpose twenty-four working 
days (counting Saturday as one-half day) shall be considered as the equivalent 
of one calendar month: Provided, That where the nature of the duties of any 
such officer or employee render it advisable, the provisions of subsection (a) 
may be applied in lieu of the provisions of this subsection: Provided further, 
That no officer or employee shall, without his consent, be furloughed under this 
subsection for more than five days in any one calendar month: Provided further, 
That the rate of compensation of any employee furloughed under the provisions 
of this act shall not be reduced by reason of the action of any wage board 
during the fiscal year 1933. 

(c) If the application of the provisions of subsections (a) and (b) to any 
officer or employee would reduce his rate of compensation to less than $1,000 
per annum, such provisions shall be applied to him only to the extent necessary 
to reduce his rate of compensation to $1,000 per annum. 

Sec. 102. No officer or employee shall be exempted from the provisions of 
subsections (a) and (b) of section 101, except in those cases where the public 
service requires that the position be continuously filled and a suitable substitute 
can not be provided, and then only when authorized or approved in writing 
by the President of the United States. The Director of the Bureau of the 
Budget shall report to Congress on the first Monday in December in 1932 and 
1933 the exemptions made under this section divided according to salary, grade, 
and class. : 


The classes of persons mentioned in this paragraph of your letter 
are all within the definition of the terms “ officer ” and “ employee” 
appearing in section 104 of the statute and are, therefore, subject to 
the provisions of section 101 (a), (b), or (c), unless specially ex- 
empted by the President of the United States because “the public 
service requires that the positions be continuously filled and a suit- 
able substitute can not be provided.” In the event of such exemp- 
tion the employees would be subject to a reduction in compensation 
of 814 per cent under the terms of section 105 (d) (6). The ques- 
tion presented in question 2 (a) of your letter has been fully an- 
swered in general decision of July 8, 1932, A-43276, 12 Comp Gen. 16. 


Your next question is stated by you as follows: 


8. Section 103 of the act of June 30, 1932, provides as follows: 

“All rights now conferred or authorized to be conferred by law upon any 
officer or employee to receive annual leave of absence with pay are hereby 
suspended during the fiscal year ending June 30, 1933.” 

The term “annual leave” has never been applied to leaves granted to com- 
missioned officers or warrant officers of any of the services covered by the 
pay readjustment act of 1922. Im these services and with reference to the 
personnel just stated, the terms “ordinary leave” and “sick leave” and 
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“leave on half pay” are used. Furthermore, section 1265 of the Revised 
Statutes (U. 8S. C. 10:841), dealing with the Army provides as follows: 

“ Officers when absent on account of sickness or wounds, or lawfully absent 
from duty and awaiting orders, shall receive full pay; when absent with 
leave, for other causes, full pay during such absence not exceeding in the 
aggregate thirty days in one year, and half pay during such absence exceeding 
thirty days in one year. When absent without leave, they shall forfeit all 
pay during such absence, unless the absence is excused as unavoidable.” 

R. 8. 1265 was amended by the act of July 29, 1876 (18 Stat. 43; U. S. C. 
10: 842), so as to make the leave with pay cumulative for four years. The 
phrase “annual leave” does not appear in those statutes. It is understood 
that prior to the original enactment of R. 8S. 1265 (August 8, 1861) there was 
no limit upon the granting of leaves of absence to officers, and in fact there 
is none to-day, except that R. S. 1265, as amended, limits the period for 
which full pay may be allowed. Similar statutes are in effect dealing with 
the other services mentioned in the pay readjustment act of 1922. 

4. Considering the fact that the Congress in passing the so-called economy 
act here under consideration was dealing largely with civilian officers and 
employees, who have an express class of leave denominated “annual leave” 
(act March 15, 1898; 30 Stat. 316; U. S. C. 5:30), your decision is requested 
as to whether section 103 of the act of June 30, 1932, dealing with annual leave 
has any application to military personnel of the United States. (See 1 Comp. 
Gen, 454.) 


3 and 4. In decision of July 8, 1932, to the Public Printer, A-43056, 
12 Comp. Gen. 9, it was stated as follows: 


The term “annual leave” refers to all “ vacation” leave of absence with pay 
authorized by law and/or regulation for each year, whether based on the 
calendar, fiscal, or service year, for the personal pleasure, convenience, or bene- 
fit of the officer or employee, but does not include sick, quarantine, and military 
leave. Rights to annual leave, as thus defined, as well as to all benefits incident 
thereto, are suspended during the fiscal year 1933, irrespective of whether the 
leave rights heretofore have been granted absolutely by statute or allowed 
within administrative discretion. 

The plain purpose of the enactment is to effect a saving or economy to the 
Government during the fiscal year 1933, and it must be construed and applied 
to effectuate that purpose. In the absence of any provision in the statute 
limiting the suspension to annual leave which would be earned or accrue during 
the fiscal year 1933, there is no alternative but to hold that the suspension 
applies, also, to rights to all annual leave accrued or earned and unused prior 
to July 1, 1932. 


While it is true the term “ annual leave ” is more generally applied 
to civilian personnel, there is nothing appearing in the terms of 
section 103 of the act of June 30, 1932, or otherwise in the statute, 
which reasonably may be considered as justifying a conclusion that 
the terms of section 103, suspending annual leave of absence with 
pay during the fiscal year 1933, were not intended to apply to mili- 
tary personnel as well as to the civilian personnel. It is to be ob- 
served in this connection that the provisions of section 103 appear 
under Title I and that section 104 (a) defines the term “ officer and 
employee ” when used in that title, noting certain exceptions, among 
which is “(8) The enlisted personnel of the Army, Navy, Coast 
Guard, and Marine Corps”; those not within the exception must 
therefore be subject to the provisions of section 103. 

It is immaterial what designation or term is given in statute or 
regulation to leave of absence with pay to “any officer or employee.” 
See decision to the Governor of the Panama Canal, dated July 9, 
19382, A-43069, 12 Comp. Gen. 17. The plain purpose of the stat- 
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ute is to suspend the granting of leave with pay during the fiscal 
year 1933 when legislative furloughs without pay are required. The 
Congress recognized that to grant leave of absence with pay would 
be entirely inconsistent with the requirement for furloughs without 
pay and would eliminate or curtail the saving required. You are 
advised, therefore, that section 103 of the act of June 30, 1932, is 
applicable to military personnel except enlisted men as set forth in 
section 104 (8) and suspends, during the fiscal year 1933, all rights 
to receive leave designated as “ordinary leave ” and “ leave on half 
pay.” 
The next questions (5) and (6) are as follows: 


5. In addition to the ordinary leave of absence authorized by R. S. 1265, as 
amended, and similar statutes, the following-named personnel may be granted 
under existing law and regulations, leave of absence without deduction of pay 
or allowances: 

(a) The superintendent, United States Military Academy, for the period of 
the suspension of the ordinary academic duties, act of August 9, 1912. (37 Stat. 
252; U. 8. C. 10: 744.) 

(b) Professors, assistant professors, instructors, and other officers of the 
United States Military Academy, for the period of the suspension of the 
ordinary academic duties. (R. S. 1330; U. S. C. 10: 1144.) 

(c) Cadets of the United States Military Academy are granted furloughs 
with pay during the summer vacation, about 24%, months, intervening between 
their second and third years at the Academy. (Par. 148, Regulations for the 
United States Military Academy, 1931.) 

(d) Cadets of the United States Military Academy, except the fourth class 
(1st year), are granted furloughs with pay for the period of suspension of 
duties during the Christmas holidays each year. (Par. 148, Regulations for the 
United States Military Academy, 1931.) 

(e) Graduates of the United States Military Academy, graduation leave (3 
months), after being commissioned as second lieutenants. Act of December 20, 
1886 (24 Stat. 351; U. S. C. 10:1150). Also see act of July 9, 1918 (40 Stat. 
892; U. 8S. C. 10:445). This leave is not now charged to these officers. 

(f) Midshipmen at the United States Naval Academy and cadets at the Coast 
Guard Academy are granted leave with pay for periods of suspension of aca- 
demic duties. 

(g) Officers on duty exclusively as instructors at the service schools during 
the suspension of their school duties. Act of March 23, 1910 (36 Stat. 244; 
U. S. C. 10: 848). 

(h) Civilian officers and employees of the United States and of the District 
of Columbia who are members of the National Guard, on all days during which 
they shall be engaged in field or coast defense training. Section 80, act of June 
3, 1916 (39 Stat. 208; U. S. C. 32: 75). 

(i) Civilian officers and employees of the United States or of the District of 
Columbia who are members of the Officers’ Reserve Corps, the Fleet Naval Re- 
serve, and the Marine Corps Reserve, during such periods, not exceeding fifteen 
calendar days in any one calendar year, as they may be ordered to duty with 
troops or at field exercises for instruction. See act May 12, 1917 (40 Stat. 72; 
U. S. C. 10: 371), and act Feb. 28, 1925 (43 Stat. 1090). 

6. Should your answer to the question in paragraph 4 with respect to the 
application of section 103 of the economy act be in the affirmative, your further 
decision is requested as to— 

(1) Which, if any, of the classes of leave enumerated in paragraph 5 (a) to 
(i), inclusive, above, are affected by the provisions of said section 103, and 

(2) Whether credits for leave with pay heretofore or hereafter accruing to 
officers under R. S. 1265, as amended, and similar statutes, are suspended dur- 
ing the fiscal year 1983. 


5 and 6. Absence from place of duty as distinguished from ab- 
sence from duty, when actual service may not be rendered nor duties 
performed, is not, by any reasonable application of the phrase “ an- 
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nual leave of absence with pay ” within the meaning of the statute; 
that is to say, if a year of service is less than 12 months due to con- 
ditions over which the officers and employees have no control, such 
as the length of the school year, or a term of court heretofore estab- 
lished, and not generally susceptible to change by administrative 
action, the remainder of the period of the year when no service may 
be performed is not “ annual leave of absence ” within the meaning 
of section 103 of the statute. Therefore, if no duties are required 
other than during academy or school sessions, the periods when no 
service may be performed by the officers and cadets designated under 
paragraphs 5 (a), (b), (c), (d), (f), and (g) do not constitute “ an- 
nual leave of absence ” and the rights or privileges thereto are not 
affected by the provisions of section 103 of the act. Of course, leave 
of absence with pay for such personnel during the period when 
service is required would be prohibited. Section 105 (d) (6) of the 
act provides: 

Sec. 105. During the fiscal year ending June 30, 1933— 

* * * + 


ae * * 


(d) In the case of the following persons the rate of compensation is reduced 
as follows: If more than $1,000 per annum but less than $10,000 per annum, 
8% per centum; if $10,000 per annum or more, but less than $12,000 per 
annum, 10 per centum; if $12,000 per annum or more, but less than $15,000 per 
annum, 12 per centum; if $15,000 per annum or more, but less than $20,000 per 
annum, 15 per centum; if $20,000 per annum or more, 20 per centum. 

* a a 7 ~ * as 


(6) Officers and employees (as defined in section 104 (a) occupying posi- 
tions the nature of the duties and periods of work of which make it imprac- 
ticable to apply the provisions of subsections (a) and (b) of section 101. 


Under this section the classes of personnel above mentioned would 
be subject to 814 per cent reduction in compensation if it is found 
impracticable to apply the legislative furlough to them. Relative 
to paragraph 5 (e), I am constrained to hold that the leave of grad- 
uates of the United States Military Academy after being commis- 
sioned as second lieutenants under the statutes mentioned is “ annual 
leave of absence with pay ” within the meaning and intent of section 
103 of the act of June 30, 1932, and all rights thereto are suspended 
during the fiscal year 1933. 

Referring to the periods of military training of civilian employees 
mentioned in paragraphs 5 (h) and (i), in decision of July 8, 1932, 
to the Public Printer, A-43056, it was held “that the right to mili- 
tary leave, as that term is commonly understood in the executive 
departments and establishments, is not affected by the enactment 
here under consideration.” See also decision of July 9, 1982, 
A-43069, to the Governor of the Panama Canal, wherein it is stated: 
“ The so-called military leave is, in fact, merely a release from duty 
in one position for the performance of duty in another under a 


statute providing specifically that it shall be without loss of pay, 
time, etc.” 
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The above answers question 6 (1). Your question 6 (2) is an- 
swered in the affirmative. See decision of July 8, 1932, A-43056, and 
decision of July 9, 1932, A-43069, supra. 


7. Does section 103 preclude members of the Army and Navy Nurse Corps, 
receiving less than $1,000 per annum, from receiving any leave with pay? See 
section 101 (b). 


7. Except for absences due to personal illness, this question is 
answered in the affirmative. Decision of July 8, 1932, A-43126, 12 
Comp. Gen. 11, to the Public Printer, answers questions 6 and 7. 


8. In the cases of officers about to be retired, it has been the administrative 
practice, in some cases, for the convenience of the Government to order them to 
their homes to await retirement or to await orders. (See par. 12, A. R. 
605-115.) Under these conditions is an officer entitled to active duty pay? 


8. Paragraphs 12 (b) and (c) of A. R. 605-115 provide as follows: 


b. Retirement upon action of retiring board; after more than 30 years’ 
service.—Such leave of absence as is due may, upon request, be granted by the 
War Department to— 

(1) Officers to be retired for physical disability, by reason of the action of an 
Army retiring board. 

(2) Officers to be retired upon their own application, after more than 30 
years’ service. 

c. Retirement upon action of promotion board; at 64 years of age—Such leave 
of absence as is due up to the date of retirement may, upon request, be granted 
by the War Department to— 


(1) Officers to be retired by reason of failure -to qualify physically for 
promotion. 


(2) Officers to be retired at 64 years of age. 

Sick leave or absences due to personal illness have been held not 
to be “annual leave of absence with pay” within the meaning of 
section 103, act of June 30, 1932, and that the rights thereto have not 
been suspended during the fiscal year 1933. See decisions of July 8, 
1932, A-43056, and July 9, 1932, A-43069, swpra. Accordingly, it 
reasonably may be considered that leave of absence prior to retire- 
ment of officers under b (1) of the quoted Army regulation may be 
granted with active duty pay as sick leave or leave due to personal 
illness of the officer. It is believed to be the purpose and intent of 
the statute that leave of absence with pay prior to retirement under 
the conditions prescribed in paragraph b (2) and c (1) or (2) of the 
above-quoted Army regulation may not be granted during the fiscal 
year 1933. Accordingly, all such leave as is necessarily granted to 
officers for the convenience of the Government must be without pay. 


9. In many cases of officers on foreign duty or on board ship it is imprac- 
ticable for extended periods for them to avail themselves of leave of absence. 
How will the furlough be applied in such cases? In this connection attention is 
invited to section 105 (d) (6). 


9. Application of the legislative furlough of 30 calendar days to 
the various classes of personnel is an administrative problem. Sec- 
tion 105 (d) (6) of the act, to which you refer, provides for a 
percentage reduction in compensation for officers and employees 
occupying positions, the nature of the duties and periods of work 
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of which make it impracticable to apply the 5-day week, or legisla- 
tive furlough. 


10. Section 104 (a) (11) exempts compensation paid under the terms of any 
contract in effect on the date of enactment of the act, if such compensation 
may not lawfully be reduced. Does this exemption apply to contract surgeons 
provided for in section 10, act June 3, 1916 (39 Stat. 171), as amended by 
sec. 10, act of June 4, 1920 (41 Stat. 766; U. S. C. 10:81)? 


10. Section 18 of the act of February 2, 1901, 31 Stat. 752, provides 
in part: 
. . . That in emergencies the Surgeon General of the Army, with the approval 


of the Secretary of War, may appoint as many contract surgeons as may be 


necessary, at a compensation not to exceed one hundred and fifty dollars per 
month... 


Contract surgeons are a component part of the medical depart- 
ment of the Army. Act of June 4, 1920, 41 Stat. 766. Section 1 of 
the act of June 10, 1922, 42 Stat. 627, provides that: “ Contract sur- 
geons serving full time shall have the pay * * * authorized for 
officers serving in their second pay period.” Service as a full-time 
contract surgeon may be counted toward longevity, section 1 of the 
act of June 10, 1922, 42 Stat. 627, and toward retirement, act of 
May 29, 1928, 45 Stat. 996. It is understood that in the existing 
form of contracts entered into with surgeons, it is provided: “ It is 
mutually agreed and understood that this contract shall continue at 
least one month, if not sooner determined by the Surgeon General 
of the Army.” 10 Comp. Gen. 173. There is nothing appearing in 
these statutes, or the regulations and contracts issued thereunder, 
precluding the reduction of the existing rate of compensation of 
contract surgeons. You are advised, therefore, that contract sur- 
geons are not within the exception (11) of paragraph (a) of sec- 
tion 104 of the act of June 30, 1932. 


11. Section 8 of the pay readjustment act of June 10, 1922, provides: 

“That when the total of base pay, subsistence, and rental allowances ex- 
ceeds $7,500.00 for officers serving in the grade of brigadier general of the Army 
and of the Marine Corps, rear admiral (lower half) of the Navy, commodore 
of the Navy, and Surgeon General of the Public Health Service, and $9,700.00 
for those serving in the grade of major general of the Army and of the Marine 
Corps, and rear admiral (upper half) of the Navy, the amount of the allowances 
to which such officer is entitled shall be reduced by the amount of the excess 
above $7,500.00 or $9,700.00, respectively.” 

If a brigadier general, or officer of corresponding rank, whose total pay and 
allowances are limited to $7,500.00, is on furlough without pay for an entire 
calendar month, to what allowances will he be entitled for that month? 


11. Section 104 (b) of the statute provides: 


(b) The term “compensation” means any salary, pay, wage, allowance (ex- 
cept allowances for subsistence, quarters, heat, light, and travel), or other 
emoluments paid for services rendered in any civilian or noncivilian office, 
position, or employment * * *, 


There is no purpose or intent expressed or implied in this defini- 
tion, or otherwise in the statute, either to increase the rate authorized 
by law or regulation for allowances which are excepted from “ com- 
pensation,” or to save any “ officer ” or “employee,” as those terms 
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are defined in section 104, from loss of compensation by the operation 
of the 5-day week, legislative furlough, or percentage reduction in 
compensation. Therefore, during the fiscal year 1933, a brigadier 
general, or officer of corresponding rank, whose total pay and allow- 
ances are limited to $7,500 per annum, would be entitled to receive 
during one entire calendar month’s legislative furlough without pay 
only that portion of the rate of $7,500 per annum which represented 
allowances. That is, the maximum applies to pay as heretofore 
fixed. The pay account should be stated by crediting the pay as 
permanently fixed and crediting the allowances to make the total 
maximum authorized, $7,500, and reducing that total by 814 per 
cent of the item of pay. For example, the account would be stated: 


Two subsistence allowances, at 52 cents per day 

Six rental allowances, at $18 per month—$1,296—reduced 
by $155.60 to bring the total of pay and allowances to 
the maximum authorized 

$7, 500. 00 

Less one month’s pay, or 84 per cent thereof 


Maximum pay and allowances 


12. Section 206 suspends all provisions of law which authorize the payment 
of mileage to officers, and substitutes, in lieu thereof, the travel allowances 
provided for civilian employees. In addition to the laws authorizing the pay- 
ment of mileage to officers, there are numerous other laws providing for travel 
expenses for officers, e. g., section 12 of the act of June 10, 1922, as amended by 
the act of March 2, 1931 (46 Stat. 461; U. S. C. 37: 20), which provides for pay- 
ment to officers of actual and necessary traveling expenses not to exceed $8 
per day, or in lieu thereof, per diem allowances at rates not to exceed $6 per 
day while traveling by air. A careful study of section 206 would indicate that 
the various laws providing for travel expenses other than mileage remain in full 
force and effect. A decision is requested as to whether the provisions of this 
act or those of any other act or acts authorizing payment of travel expenses on 
other than a mileage basis are suspended by section 206. In this connection 
attention is invited to the provisions of section 3 of the pending naval appro- 
priation bill, H. R. 11452. 


12. Section 206 (a) of the statute provides: 


(a) All provisions of law which authorize the payment of mileage to officers 
of the services mentioned in the pay adjustment act of 1922 [U. S. C., title 37] 
are hereby suspended and in lieu thereof such officers shall be entitled to allow- 
ances for travel only as provided for civilian employees of the Government, and 
the subsistence expense act of 1926, as modified by this act, and by the act of 
February 14, 1931 (Supp. V, U. 8. Code, title 5, sec. 73a), shall apply to such 
travel: Provided, That all appropriations available for the payment of such 
mileage during the fiscal year 1933 shall be construed as being available for 
the payment of the allowances herein provided. 


The effect of this is (1) to suspend the laws authorizing payment 
of mileage; (2) to provide for payment of allowances for travel 
“only as provided for civilian employees of the Government ”; and 
(3) to authorize such allowances for travel pursuant to the “ sub- 
sistence expense act of 1926,” as modified by the act of February 14, 
1931, 46 Stat. 1103, authorizing reimbursement for use of privately 
owned automobiles on a mileage basis. Sections 207 and 208 modify 
the subsistence expense act of 1926 to eliminate all reimbursement on 
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an actual expense basis and to limit reimbursement for travel to a per 
diem allowance not to exceed the rate of $5 within the limits of the 
continental United States and an average of $6 beyond the limits of 
the continental United States. Section 210 of the statute provides: 


The provisions of all acts heretofore enacted inconsistent with sections 207, 
208, and 209 are, to the extent of such inconsistency, hereby repealed, and such 
sections shall take effect on July 1, 1932. 


Section 803 provides: 


The provisions of part 2 herein are hereby made applicable to the appro- 
priations available for the fiscal year 1933, whether contained in this act or in 
acts prior or subsequent to the date of the approval of this act. 


Section 3 of the Navy appropriation act of June 30, 1932, Public 
No. 216, 47 Stat. 421, to which you refer, provides as follows: 

No part of any appropriation made by this act shall be used to pay the actual 
expenses of subsistence in excess of $6 each for any one calendar day or per 
diem allowance for subsistence in excess of the rate of $5 for any one 


calendar day to any officer or employee of the United States in a travel status, 


and payment accordingly shall be in full, notwithstanding any other statutory 
provision. 


Considering these statutory provisions together, the effect is to 
render inoperative section 3 of the Navy appropriation act, above 
quoted, as well as all laws governing payment of mileage and travel 
allowance, whether by air or otherwise, except the subsistence ex- 
pense act of 1926 and the act of February 14, 1931, 46 Stat. 1103, 
and to limit reimbursement of travel allowance of “ officers of the 
services mentioned in the pay adjustment act of 1922” to amounts 
as prescribed by those statutes and administrative regulations issued 
pursuant thereto. In this connection see Executive Order No. 5870, 
dated June 30, 1932. The question presented in paragraph 12 is 
answered in the affirmative. 

13. Section 212 places certain limitations on the amounts of retired pay pay- 
able on account of services as a commissioned officer in any of the services 
mentioned in the pay readjustment act of 1922, who hold certain offices, ap- 
pointive or elective, under the United States Government or the municipal gov- 
ernment of the District of Columbia, or under any corporation, the majority 
of the stock of which is owned by the United States. There are on the retired 
list of the various services several thousand enlisted men who, under the pro- 
visions of the act of June 6, 1924 (43 Stat. 472; U. S. C. 10: 981 and 34: 999), 
receive the retired pay of retired warrant officers of equal length of service, 
and who, under the act of May 7, 1932 (Public No. 123) are now entitled to be 
advanced in rank on the retired list to the highest commissioned grades held by 
them during the World War or the Spanish-American War. Within the mean- 
ing of section 212, are such retired enlisted men to be regarded as persons 
receiving retired pay “on account of services as a commissioned officer”? If 


so, will the reduction reduce their retired pay below that which they would have 
received had they only enlisted service? 


13. Section 104 (a) (8) excepts enlisted personnel of certain-named 
services from the definition of the terms “ officer” and “ employee.” 
Section 104 (b) excepts retired pay of enlisted personnel from the 
term “compensation.” Section 106 exempts retired pay of enlisted 
men of certain services from percentage reductions. Section 212 pre- 
scribes a limitation applicable to compensation for civilian service and 
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retired pay “for or on account of services as a commissioned officer.” 
These sections of the statute show an intention that retired pay for 
the named enlisted services shall not be affected by the operation of 
the act. The act of June 6, 1924, 43 Stat. 472, pursuant to which the 
enlisted men, mentioned in paragraph 13 of your letter, are granted 
retired pay on account of commissioned service, contains the follow- 
ing saving clause: 

* * * Provided further, Nothing in this act shall operate to prevent any 
person from receiving the pay and allowances of his grade, rank, or rating on 


the retired list when such pay and allowances exceed the pay to which he 
would be entitled under this act by virtue of his commissioned service. 


Considering this saving clause in connection with the exemptions 
in the economy act in favor of retired pay of enlisted men, it rea- 
sonably may be concluded that in the application of section 212 of 
the latter statute the retired pay of the enlisted men mentioned in 
paragraph 13 of your letter should not be reduced below that which 
they would have received had they only enlisted service. 


14. In applying the provisions of section 212, if a retired officer with retired 
pay of $2,900 per annum is employed in a civil office or position with salary 
of $2,800 per annum, will he be entitled to a net amount of $3,000 or must a 
deduction be made from the $3,000? 


14. The purpose of section 212 is to limit the combined rate of 
compensation in a civilian office or position end retired pay for or 
on account of commissioned service to $3,000 per annum. In the 
illustration given, there would be payable a net rate of $3,000 per 
annum. Since the limitation on the combined rate .is effective “ only 
after the date of enactment of this act,” the loss sustained in the 
civilian office or position by operation of the 5-day week, legislative 
furlough, or percentage reduction may be made up by payment of 
retired pay, not in excess of the combined rate of $3,000 per annum, 
to the extent that retired pay, as reduced by section 106 of the 
statute, is available for that purpose. 

15. The pay of enlisted men having been exempted by sections 104 and 106 


of the act, are automatic increases on account of promotions and length of 
service prohibited by the provisions of section 201? 


15. Section 201 of the statute provides as follows: 


All provisions of law which confer upon civilian or noncivilian officers or 
employees of the United States Government or the municipal government of 
the District of Columbia automatic increases in compensation by reason of 
length of service or promotion are suspended during the fiscal year ending June 
30, 1933; but this section shall not be construed to deprive any person of any 
increment of compensation received through an automatic increase in compen- 
sation prior to July 1, 1982. 


The terms “ civilian or noncivilian officers or employees ” as here 
used do not appear to have relation to the enlisted personnel. Ac- 
cordingly, the question is answered in the negative. 


16. Several of the questions covered by this letter have previously been sub- 
mitted to you in less detail in War Department letter of June 29, 1932. 
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16. It is believed that the questions presented in your letter of 
June 29, 1932, have been answered herein. 












































(A-39245, A-39828) 


ECONOMY ACT—REALLOCATION IN THE FIELD SERVICE—WAR 
DEPARTMENT 


As no administrative action may be made effective during the fiscal year 1933 
which would increase the salary rate of a field employee, with the excep- 
tions noted in section 202 of the act of June 30, 1932, 47 Stat. 403, the 
action of the Secretary of War, dated May 4, 1932, and made effective July 
1, 1932, proposing to reallocate certain field employees involving an increase 
in compensation, has been rendered inoperative by the economy act, and 
there is no requirement during the fiscal year 1933 to fix the salary rates 
of new appointees authorized under the exceptions of the economy act above 
the existing rates for the same or similar duties. 


Comptroller General McCarl to the Secretary of War, July 15, 1932: 


Consideration has been given to your letters of July 8 and 11, 1932, 
as follows: 











In accordance with your decision of January 11, 1932, that the provisions of 
the classification act must be extended to the field service of the department not 
later than July 1, 1932, the department completed the work of classification, and 
by order of May 4, 1932, directed that the classification become effective July 1, 
1932. This has resulted in increasing rates of pay of some employees whose 
rates of pay prior to July 1, 1932, were less than the minimum rates prescribed 
by the classification act for the services to which they have been allocated, and 
of others who were receiving rates above the minimum for the services but not 
at the exact rates prescribed by the act. Thus the rates of certain clerks are 
increased from less than $1,260 per annum to $1,260 per annum, and those of 
certain other employees who have been paid odd rates such as $1,540 are in- 
creased to the nearest rate specified in the act. 

Decision is requested whether in the classification of the field service these 
increases may be made notwithstanding the provisions of the economy act of 
June 30, 1932. 

Referring to the department’s letter to you of July 8th requesting decision 
with relation to compensation increases by virtue of classification of field em- 
ployees going into effect July 1, 1932, the department desires to present the 
following questions for decision in the event the decision of your office on the 
question presented in the letter of July 8th is negative. 

At a number of stations in the field services typists, for example, whose du- 
ties would call for allocation to Grade CAF-1, the compensation rates have 
been less than the classification schedule rate for that grade, namely, $1,260 
per annum. There rates have heretofore ranged as low as $900 per annum 
for typists. Is the department authorized, if the answer is in the negative to 
its inquiry of July 8th, to continue making appointments at the rates heretofore 
prevailing at less than $1,260 per annum: 

(1) For permanent appointments if authorized by the President ; 

(2) For appointments in positions which are temporary, emergency, or 
Seasonal. 


In decision of July 12, 1932, A-42955, 12 Comp. Gen. 20, to the 
Secretary of the Navy, involving the proper allocation of field em- 
ployees under the naval establishment, it was held as follows: 


Administrative reallocation of a field position under the terms of section (2) 
of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, is exclusively 
within administrative control, and any such reallocation based on substantially 
the same duties and responsibilities as of June 30, 1932, which would increase 
the salary rate of the employee must be considered as an administrative pro- 
motion and prohibited during the fiscal year 1933 under the terms of section 
202 of the act of June 30, 1932, Public No. 212. 
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This principle is applicable in the instant case. In decision of 
July 8, 1932, A-43056, 12 Comp. Gen. 9, to the Public Printer, it 
was stated : 


The plain purpose of enactment is to effect a saving or economy to the 
Government during the fiscal year 1888, and it must be construed and applied 
to effectuate that purpose. * * 


Tn line with this purpose it is necessary to conclude that no admin- 
istrative action may be made effective during the fiscal year 1933 
which would increase the salary rate of employees, with the express 
exceptions in the statute. The application of the decision of this 
office, dated January 11, 1932, to which you refer, is suspended 
during the fiscal year 1933. 

You are advised, therefore, that your order of May 4, 1932, to 
become effective July 1, 1932, proposing the increase of rates of 
certain field employees under the War Department, has been ren- 
dered inoperative by section 202 of the act of June 30, 1932, provid- 
ing that “No administrative promotions in the civilian branch of 
the United States Government or the government of the District of 
Columbia shall be made during the fiscal year ending June 30, 1933.” 
And, therefore, since the reallocations did not become effective before 
July 1, 1932, and can not become effective during the fiscal year 1933, 
there is no requirement during the fiscal year 1933 to fix the salary 
rates of the new appointees referred to, if and when authorized to be 
employed under the exceptions to section 202 of the act of June 30, 
1932, referred to as (1) and (2) of your submission of July 11, above 
the existing rates for the same or similar duties, although less than 
the minimum salary rate of the grade prescribed by the classification 
act in which corresponding positions in the departmental service in 
the District of Columbia have been allocated. 


(A-43265) 


ECONOMY ACT—LEAVE OF ABSENCE—FEDERAL RADIO 
COMMISSION 


In view of the provisions of section 103 of the act of June 30, 1932, 47 Stat. 
400, employees of the Federal Radio Commission may not be granted leave 
with pay during the fiscal year 1933, notwithstanding the administrative 
rule or practice previously applied to the granting of annual leave to 
employees of that service or that the leave accruing prior to July 1, 1932, 
was not or could not have been taken prior to that date. 


Comptroller General McCarl to the Secretary of the Federal Radio Commis- 
sion, July 15, 1932: 


There has been received your letter of July 7, 1932, as follows: 


I desire to inquire whether in view of the provisions of section 103 of the 
act entitied “An act making appropriations for the legislative branch of the 
Government for the fiscal year ending June 30, 1933, and for other purposes,” 
approved June 30, 1932, the commission is permitted to grant to its employees 
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any unused part of the fifteen days annual leave which accrued in the period 
from January 1 to June 30, 1932. 

This question is important to the commission for the reason that it has been 
necessary to charge off annual leave of absence with pay during the months of 
July and August of each year; that is to say, one half the commission personnel 
have been granted annual leave during the month of July and one half during 
the month of August. Exceptions to the rule have occurred only when excep- 
tional circumstances were present. It is our understanding that this policy is 
at variance with the policies in effect throughout the Government service, which, 
we understand, permit the taking of annual leave over a 12-month period in- 
stead of a 2-month period. It is the view of the commission that because of 
its rigid policy with respect to annual leave, which has been adhered to with a 
view of keeping its personnel to the smallest possible number and handling its 
work with the greatest possible dispatch at a minimum cost to the Government, 
that it is only just and equitable that it be permitted under these circumstances 
to grant to its employees the unused portion of the fifteen days annual leave 
which accrued in the period from January 1 to June 30, 1982. 


Section 103 of the said act of June 30, 1932, Public No. 212, 47 
Stat. 400, provides: 


All rights now conferred or authorized to be conferred by law upon any officer 
or employee to receive annual leave of absence with pay are hereby suspended 
during the fiscal year ending June 30, 1933. 

Generally, there is no vested right in employees to so-called annual 
leave, but such leave is for granting in the discretion of the adminis- 
trative head. The furlough without pay under the economy act is 
compulsory and in place of the discretionary annual leave with pay. 

In decision of July 8, 1932, to the Public Printer, A-43056, 12 
Comp. Gen. 9, with respect to the application of sections 103 and 
104 of the said act to employees of that office, it was held as follows: 

The term “annual leave” refers to all “ vacation” leave of absence with pay 
authorized by law and/or regulation for each year, whether based on the cal- 
endar, fiscal, or service year, for the personal pleasure, convenience, or benefit 
of the officer or employee, but does not include sick, quarantine, and military 
leave. Rights to annual leave, as thus defined, as well as to all benefits inci- 
dent thereto, are suspended during the fiscal year 1933, irrespective of whether 


the leave rights heretofore have been granted absolutely by statute or allowed 
within administrative discretion. 


The plain purpose of the enactment is to effect a saving or economy to the 
Government during the fiscal year 1933, and it must be construed and applied 
to effectuate that purpose. In the absence of any provision in the statute lim- 
iting the suspension to annual leave which would be earned or accrue during 
the fiseal year 1933, there is no alternative but to hold that the suspension ap- 
plies, also, to rights to all annual leave accrued or earned and unused prior to 
July 1, 19382. 

See, also, decision of July 9, 1932, A-43069, 12 Comp. Gen. 17, 
reaching a similar conclusion as to leaves of absence of employees of 
the Panama Canal. It must be held, therefore, that the employees 
of the Federal Radio Commission may not be granted leave with pay 
during the fiscal year 1933 notwithstanding the administrative rule 
or practice previously applied to the granting of annual leave of ab- 
sence to the employees of your commission, or the fact that leave 
accruing prior to July 1, 1932 was not and could not have been taken 
prior to said date. 
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(A-42977) 
PRINTING AND BINDING—REPORTS TO CONGRESS 


Annual or other periodical reports from an executive department or office of 
the Government specifically required by, and for the exclusive use of the 
Congress, not required by law or intended to be distributed or delivered 
partly to the Congress and partly to the department, bureau, or independ- 
ent office from which originated, are not “reports emanating from the 
executive departments, bureaus, and independent offices of the Govern- 
ment” within the meaning of the joint resolution of March 30, 1906, 34 
Stat. 825, the cost of which is required to be charged against appropriations 
for the department or office from which emanating, but when ordered 
printed by the Congress, payment of the cost thereof is for the considera- 
tion of the Joint Committee on Printing under the terms of section 2 (7) 


of the act of March 1, 1907, 34 Stat. 1012. (Distinguished by 12 Comp. 
Gen, 540.) 


Comptroller General McCarl to the Secretary of the Treasury, July 16, 1932: 


There has been received your letter of June 16, 1932, requesting 
decision “ whether the cost of printing House Document No. 134, 
Seventy-second Congress, first session, can be considered a proper 
charge against the appropriation for printing and binding for the 
Treasury Department.” You state a bill has been presented by the 
Government Printing Office in the amount of $854.97 for printing 
said House document. 

House Document No. 184 is the printed copy of the report made by 
the Treasury Department to the Congress pursuant to the following 
provision in the first deficiency act of 1931, approved February 6, 
1931, 46 Stat. 1074: 


PUBLIC HEALTH SERVICE 


For special studies of, and demonstration work in, rural sanitation, including 
the purchase and distribution of medical supplies, in the drought-stricken areas, 
and including personal services, fiscal years 1931 and 1932, $2,000,000: Provided, 
That no part of this appropriation shall be available for demonstration work in 
rural sanitation unless the State, county, or municipality affected agrees to pay 
such proporticn of the expenses of such demonstration work, as shall be re- 
quired in regulations to be prescribed by the Public Health Service, in which 
due consideration shall be given to State and local economic conditions and 
human needs, the extent and circumstances of such cooperation in each case to 
be reported to Congress at the beginning of each regular session. 


The House of Representatives, upon receipt of the report on 
December 7, 1931, referred the same to the Committee on Interstate 
and Foreign Commerce and ordered it to be printed. 

Joint resolution dated March 30, 1906, 34 Stat. 825, cited by the 
Government Printing Office as authority for presenting the bill for 
payment under the appropriation for the Treasury Department, 
provides as follows: 

That hereafter, in the printing and binding of documents or reports emanating 
from the executive departments, bureaus, and independent offices of the Gov- 
ernment, the cost of which is now charged to the allotment for printing and 
binding for Congress, or to appropriations or allotments of appropriations other 
than those made to the executive departments, bureaus, or independent offices 


of the Government, the cost of illustrations, composition, stereotyping, and other 
work involved in the actual preparation for printing, apart from the creation 
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of manuscript, shall be charged to the appropriation or allotment of appropria- 
tion for the printing and binding of the department, bureau, or independent 
office of the Government in which such documents or reports originate; the 
balance of cost shall be charged to the allotment for printing and binding for 
Congress, and to the appropriation or allotment of appropriation of the execu- 
tive department, bureau, or independent office of the Government in proportion 
to the number delivered to each; the cost of any copies of such documents or 
reports distributed otherwise than through Congress or the executive depart- 
ments, bureaus, and independent offices of the Government, if such there be, 
shall be charged as heretofore: Provided, That on or before the first day of 
December in each fiscal year each executive department, bureau, or independent 
office of the Government to which an appropriation or allotment of appropria- 
tion for printing and binding is made, shall obtain from the Public Printer an 
estimate of the probable cost of all publications of such department, bureau, 
or independent office now required by law to be printed, and so much thereof 
as would, under the terms of this resolution, be charged to the appropriation 
or allotment of appropriation of the department, bureau, or independent office of 
the Government in which such publications originate, shall thereupon be set 
aside to be applied only to the printing and binding of such documents and 
reports, and shall not be available for any other purpose until all of such allot- 
ment of Cost on account of such documents and reports shall have been fully 
paid. 

This resolution shall be effective on and after July first, nineteen hundred 
and six. 


In decision of the Comptroller of the Treasury dated April 23, 
1907, 13 Comp. Dec. 718, 722, this joint resolution was construed as 
follows: 


First. Where Congress takes the initiative and calls for a report, not other- 
wise required by law to be made, by resolution, for its information, such report 
or document should be considered as emanating from Congress and not as 
having originated in any department, bureau, or independent office of the 
Government. 

Second. Where the law requires the Treasury Department or any bureau or 
office to make a report, the report and documents in connection with such 
report should be considered as emanating from such department, bureau, or 
office thereof and to have originated in such department, bureau, or office 
thereof. 


Under the statement in the second paragraph, if the same had 
remained unexplained, it might have appeared that the report made 
by the Public Health Service to the Congress required by the appro- 
priation act should be considered as emanating from the Treasury 
Department within the meaning of the joint resolution of 1906, but 
in decision of June 20, 1907, 18 Comp. Dec. 869, reconsidering the 
matter, the principle stated in the prior decision was explained as 
follows: 


It is evident from the language of the act in question that the words “ emanat- 
ing from” and “ originate” used therein are used as convertible terms. It is 
also fairly evident that the reports therein referred to as emanating from or 
originating in the executive departments, the primary cost of printing of which 
is to be borne by the department allotment instead of the congressional allot- 
ment, belong to that class of reports which under the law are distributed or 
delivered partly to Congress and partly to the departments, bureaus, or inde- 
pendent offices from which they originate, namely, annual or other periodical 
reports required of them by law. This is more clearly shown by the sentence 
following the act, “the balance of cost shall be charged to the allotment for 
printing and binding for Congress and to the appropriation or allotment of 
appropriation of the executive department, bureau, or independent office of the 
Government in proportion to the number delivered to each; the cost of any 
copies of such documents or reports distributed otherwise than through Con- 
gress or the executive departments, bureaus, and independent offices of the 
Government, if such there be, shall be charged as heretofore.” 
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In decision of February 5, 1912, to the Secretary of Agriculture, 
it was held that no part of the cost of printing the reports required 
under section 4 of the act of May 22, 1908, 35 Stat. 244, and the 
act of May 23, 1908, 35 Stat. 261, was chargeable to the printing 
and binding appropriations of the Department of Agriculture. See, 
also, 4 Comp. Gen. 45. The first-mentioned statute required the Sec- 
retary of Agriculture to report to the Congress at the beginning of 
each regular session detailed information relative to the official travel 
of personnel during the preceding fiscal year, and the second-men- 
tioned act required the Secretary of Agriculture to report to the 
Congress as follows (quoting from an appropriation for the Bureau 
of Chemistry) : 


* * * Provided, That hereafter any sum used for compensation or pay- 


ment of expenses to any officer or other person employed by the State, county, 
or municipal government, shall be reported to Congress in detail, on the first 
Monday of December of each year. 


In both instances, notwithstanding the reports were “ annual or 
other periodical reports required * * * by law” (quoting from 
the decision of June 20, 1907), the information to be reported was 
specifically required by, and for the exclusive use of, the Congress. 
Likewise, in the instant case, the report containing the amounts of 
State, county, and municipality allotments for the public-health work 
authorized under the appropriation, and the accompanying informa- 
tion relative thereto, are specifically required by, and for the exclu- 
sive use of, the Congress in making future appropriations, and are not 
required by law or intended to be « distributed or delivered partly 
to Congress and partly to the departments, bureaus, or independent 
offices from which they originate” (quoting from the decision of 
June 20, 1907), the Treasury Department having had no control over 
the number of such reports to be printed, and apparently was not 
interested in whether the report was or was not printed by order of 
the Congress. 

Furthermore, it is evident from the requirement of the proviso to 
the joint resolution of 1906 for the submission of estimates to the 
Congress by the departments to cover the cost of printing these 
reports “on or before the first of December in each fiscal year,” that 
the cost of printing the report in this instance is not required to be 
charged under the Treasury appropriation for printing and binding. 
The report was required by a provision in a deficiency act dated 
February 6, 1931, and the appropriation under which the cost is 
sought to be charged was provided in the annual appropriation act 
for the fiscal year 1932, dated February 23, 1931, 46 Stat. 1218, 
based on estimates presented to the Congress long prior to the date 
of the statutory provision requiring the report. The Treasury De- 
partment would not have been justified in requesting a deficiency 
appropriation to cover the cost of printing the report, as it reason- 
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ably could not have anticipated that the Congress would order the 
report printed. The House document in question is a pamphlet of 
198 pages, with tabulations and quotations. It is entirely unreason- 
able to conclude that the regular and necessary printing for the 
Public Health Service must be eliminated or discontinued to pay for 
this congressional document. 

Answering your specific question, you are advised that the Treasury 
appropriation for printing and binding is not legally and properly 
chargeable with the cost of printing the document here in question. 

In returning the bill the attention of the Public Printer should be 
invited to paragraph 7 of section 2 of the act of January 12, 1895, as 
amended by the act of March 1, 1907, 34 Stat. 1012, providing as 
follows: 


The cost of the printing of any document or report hereafter printed by order 
of Congress which can not under the provisions of Public Resolution Numbered 
Thirteen, Fifty-ninth Congress, first session, approved March thirtieth, nineteen 
hundred and six, be properly charged to any other appropriation or allotment of 
appropriation already made, it shall, upon order of the Joint Committee on 
Printing, be charged to the allotment of appropriation for printing and binding 
for Congress. 


(A-43093) 
RETIREMENT, DISABILITY—PANAMA CANAL—EFFECTIVE DATE 


Where there is pending an application for disability retirement under either 
subsection (a) or (b) of section 4 of the Panama Canal retirement act of 
March 2, 1931, 46 Stat. 1471, no administrative action by the Governor of 
the Panama Canal is authorized to separate the employee from the service 
Solely because of the disability or to prevent the employee from rendering 
service until the final decision of the Administrator of Veterans’ Affairs is 
rendered, which decision will fix the effective date of the retirement, the 
change from active status to retirement status for pay purposes to be con- 
tinuous in so far as possible and in accordance with the act of April 23, 
1930, 46 Stat. 253, establishing the first of a month as a uniform retirement 
date. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, July 
16, 1932: 


Consideration has been given to your letter of June 24, 1932, as 
follows: 


I have the honor to transmit for your consideration a copy of a letter ad- 
dressed by Governor H. Burgess, of the Panama Canal, to the Chief of Office, 
the Panama Canal, Washington, D. C., presenting reasons for his opinion that a 
decision of your office dated July 1, 1931, construing section 6 of the civil service 
retirement act of May 29, 1930, should not be accepted as binding as to retire- 
ment under section 4 of the Canal Zone retirement act approved March 2, 1931. 

The decision referred to was rendered in the case of Mary E. Wade (11 Comp. 
Gen. 1), the syllabus of which is as follows: 

“When there is pending an application for disability retirement under sec- 
tion 6 of the civil retirement act of May 29, 1930, 46 Stat. 472, no administrative 
action should be taken to separate the employee from the service solely because 
of disability or to prevent the employee from rendering service, until the final 
decision of the Bureau of Pensions and/or the Administrator of Veterans’ 
Affairs is rendered, which decision will fix the effective date of the retirement, 
the change from active status to retirement status for pay purposes to be con- 
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tinuous in so far as possible and in accordance with the act of April 23, 1930, 
46 Stat. 253, establishing the first of a month as a uniform retirement date.” 

The governor insists that it was the intent of Congress, as expressed in the 
Canal Zone retirement act, that he should be the final authority as to the retire- 
ment date, subject only to examination of the employee by the Veterans’ Admin- 
istration, and that an adoption of the holding in the Wade case would deprive 
him of certain authority granted by the act. 

Section 6 of the civil service retirement act provides that a disabled employee 
under certain conditions shall “* * * upon his own application or upon the 
request or order of the head of the department, branch, or independent office 
concerned, be retired on an annuity * * *,” and section 4 of the Canal Zone 
retirement act says that under certain conditions an employee shall “* * * 
upon the request or order of the Governor of the Panama Canal, be retired on 
an annuity * * *.” 

The retirement of an employee under either section is subject to a medical 
examination by the Veterans’ Administration, and it is believed that the two 
sections are sufficiently analogous for the practice established by reason of the 
Wade decision (supra) to be made applicable to both. 

Copies of the congressional committee hearings and reports mentioned by 
Governor Burgess are attached hereto, and your decision upon the question 
presented by his letter is respectfully requested. 


In his letter dated March 14, 1932, the Governor of the Panama 
Canal states: 


2. It seems to me that there is a point in connection with this subject which 
has been overlooked or which has not been sufficiently stressed. It appears to 
me that it was the clear intention in the Canal Zone retirement act that certain 
classes of disability cases were to be finally passed on by the Governor of the 
Panama Canal in the sense that the date of retirement and taking out of the 
service of certain classes of disability cases is left entirely to the judgment 
of the governor, leaving in the hands of the Veterans’ Administration, of course, 
such details as fixing the amount of compensation and arranging for the pen- 
sion to be paid. - 

3. It will be noted that in section 4 (a), making provision for retirement at 
the age of 55 after rendering 15 years of service on the Isthmus of Panama, 
such retirement is to be upon the request or order of the Governor of the 
Panama Canal where the service is in positions of a strenuous or hazardous 
nature. The intention of this, sect‘on was that the governor should have 
authority to remove employees from positions where advancing age incapaci- 
tated them for the performance of exacting duties where especially alert 
mental or physical qualifications are necessary. This has reference to such posi- 
tions as pilots, locomotive operators at the locks, or other similar positions 
where it occasionally happens that after passing the age of about 55 years 
employees become less mentally active and alert, which might result in series 
damage to the canal or loss of property and life. 

4. Likewise, in section 4 (b) providing for retirement after 5 years’ service 
of employees who become totally d'isabled for useful and efficient service in 
the grade or class of position occupied by the employee, there are two methods 
of retirement, one being upon the employee’s own application and the other 
upon request or order of the Governor of the Panama Canal. It seems to me 
that in these cases where the employee himself -does not make a claim for re- 
tirement but is ordered to retire by the Governor of the Panama Canal upon 
reaching a state of total disability that the final decision is left in the hands 
of the governor as to the date he should be retired. 

5. It appears to me that the comptroller’s decision referred to by the Vet- 
erans’ Administration has not taken this point into consideration, and that 
inasmuch as the ruling was made on the general civil retirement act and not 
on the Canal Zone retirement act it should not be binding on us at least until 
such time as a specific ruling is obtained on the Canal Zone retirement act. 


Section 4 of the Panama Canal act of March 2, 1931, 46 Stat. 1471, 
1472, provides in part as follows: 


(a) Any employee to whom this act applies who shall have attained the age 
of fifty-five years and shall have rendered at least fifteen years of service on 
the Isthmus of Panama, and who shall have become physically or mentally dis- 
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qualified to perform satisfactorily and efficiently the duties of his position or 
of any other position of approximately equal compensation to which he might 
be assigned, because of the strenuous or hazardous nature of such position, 
shall, upon the request or order of the Governor of the Panama Canal, be 
retired on an annuity computed in accordance with the provisions of section 6 
hereof: Provided, That no such employees shall be so retired except after an 
examination and finding as to his mental or physical disqualifications as here- 
inafter provided. 

(b) Any employee to whom this act applies who shall have served for a 
total period of not less than five years, and who, before becoming eligible for 
retirement under the conditions defined in section 2 hereof, shall have become 
totally disabled for useful and efficient service in the grade or class of position 
occupied by the employee, by reason of disease or injury not due to vicious 
habits, intemperance, or willful misconduct on the part of the employee, shall 
upon his own application or upon request or order of the Governor of the 
Panama Canal, be retired on an annuity computed in accordance with the 
provisions of section 6 hereof. 

No claim shall be allowed under the provisions of this section unless the 
application for retirement shall have been executed prior to the applicant’s 
separation from the service or within six months thereafter. No employee 
shall be retired under the provisions of this section unless he or she shall have 
been examined by a medical officer of the United States, or a duly qualified 
physician or surgeon or board of physicians or surgeons, designated by the 
Commissioner of Pensions for that purpose, and found to be disabled in the 
degree and in the manner specified herein. 


In the remainder of the provisions of section 4 the Commissioner 
of Pensions is authorized and required to provide for annual medical 
examinations of persons retired under the act and is authorized to 
order or direct “ at any time such medical or other examination as 
he shall deem necessary to determine the facts relative to the nature 
and degree of disability of an émployee retired on an annuity under 
this section.” 

These and other provisions imposing in the Commissioner of Pen- 
sions, or his successor, the Administrator of Veterans’ Affairs, the 
duty and responsibility of determining finally eligibility of employees 
for retirement on account of disability are practically identical with 
those appearing in the civil retirement act, as amended by the act 
of May 29, 1930, 46 Stat. 472, which was involved in the decision of 
July 1, 1931, the syllabus of which is quoted in your submission. 
There can be no doubt but that the Congress clearly intended the 
final authority to determine eligibility for disability retirement to be 
in the Administrator of Veterans’ Affairs under either statute. Both 
statutes authorize applications for disability retirement (1) by the 
head of the department or office concerned, and (2) by the empioyee. 
In either event, the physical or mental condition on which the ap- 
plication for retirement is based is for final determination by the 
Veterans’ Administration. Unquestionably, subsection (a) of sec- 
tion 4 of the Panama Canal retirement act, quoted above, creates a 
condition on which the Governor of the Panama Canal, but not the 
employee, may base application to retire an employee which is not 
found in the civil retirement act. Nevertheless, final determination 
of eligibility for retirement, even under said subsection, is with the 
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Administrator of Veterans’ Affairs. Of course, it is evident that a 
less impaired physical or mental condition of an employee would 
justify retirement under subsection (a) of section 4 of the Panama 
Canal act than under subsection (b) of the same act or under the 
provisions of the civil retirement act, and such difference should be 
recognized in the administration of the statutes, but that can not 
operate to vest in the Governor of the Panama Canal the authority 
to determine finally the time when an employee shall be retired. 

The congressional hearings and committee reports to which the 
Governor of the Panama Canal refers do not discuss the respective 
jurisdiction or authority of the Governor of the Panama Canal and 
the Commissioner of Pensions, or his successor, the Administrator of 
Veterans’ Affairs, but there was stressed the importance of the pro- 
vision in the bill which is now subsection (a) of section 4 of the 
Panama Canal retirement act permitting retirement under the condi- 
tions therein prescribed. 

You are advised, therefore, that the principle stated in the decision 
of July 1, 1931, 11 Comp. Gen. 1, is applicable to all retirements 
for disability under the Panama Canal retirement act. 


(A-43198) 


ECONOMY ACT—5-DAY WEEK—COMPUTATION OF COMPENSATION 


If on June 30, 1932, an employee was entitled to 6 days’ pay for 544 days’ work, 
that is, was entitled to Saturday half holiday with pay or a full day's pay 
for 4 hours’ work on Saturday, computation for 5 days of service rendered 
in a week during the fiscal year 1933 is to be ten-elevenths of the amount 
of compensation previously paid for a full week’s work of 5% days. 

During the period the 5-day week is in operation there is no necessity to relate 
the per diem and per hour rates during a portion of the five working days 
to Saturday afternoon. 

The basis for computation of the compensation of an employee on the 5-day 
week, who works part time on a per diem basis and part time on a 
piece-work basis, is (a) piece work—number of pieces produced multiplied 
by the established piece rate, plus one-eleventh thereof—to determine the 
rate prior to July 1, 1932, by reason of the Saturday half-day law, this 
total to be reduced by one-eleventh thereof, and impounded, and (b) number 
of hours worked multiplied by the hourly rate computed on the basis of 
one-fifth of ten-elevenths of the former regular weekly (5% days or 44 
hours) rate of compensation. 

In determining whether a per diem employee is saved from loss of compensation 
by operation of the 5-day week because receiving compensation at a rate of 
$1,000 per annum or less, the basis of computation is the regular per diem 
rate of compensation and not the total amount received during the year 
or during the pay period, and additional compensation for overtime, Sunday, 
and holiday work is to be excluded. 


Comptroller General McCarl to the Secretary of War, July 16, 1932: 
Consideration has been given to your letter of July 5, 1932, pre- 
senting a number of questions relative to the application of the act of 


sf 
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June 30, 1932, Public, No. 212, 47 Stat. 382, which will be herein 
stated and considered in the order presented. 


* Section 101 of the act. 


(1) Assuming that the new established week is Monday to Friday, inclusive, 
shall the compensation for five days be— 


(a) 10/11 of the compensation for five and one-half days based upon the 
established per diem rate, or 


(b) 10/11 of the compensation for five and one-half days plus 10/11 of the 
compensation for Saturday afternoon? 


Assuming that on June 30, 1932, the employee was entitled to six 
days’ pay for five and one-half days’ work—that is, was entitled to 
Saturday half holiday with pay or a full day’s pay for four hours’ 
work on Saturday—(b) is the correct answer. In other words, the 
compensation for five days of service rendered in a week during the 
fiscal year 1933 is to be ten-elevenths of the amount of compensation 
previously paid for five and one-half days’ service rendered in a 
week. 


(2) If the answer to question (1) (b) is yes, what proportion, if any, of the 
constructive compensation for Saturday afternoon shall be paid if the employee 
works less than the full week of 40 hours? 


(3) By Executive order the Ordnance Department now has four pay periods 
per month; viz, 1st to 8th, inclusive; 9th to 15th, inclusive; 16th to 22d, inclu- 
sive; and 23rd to last of month. What constructive compensation for Saturday 
afternoon, if allowed, shall be paid for such a period if the employee is present 
every working hour of that period and if he is absent for one or more hours 
during such a period? 

During the period the 5-day week is in operation there is no neces- 
sity to relate the per diem and per hour rates during a portion of the 
five working days to Saturday afternoon. See decision of July 8, 
1932, A-43126, 12 Comp. Gen. 11, to the Public Printer for method 
of computing per diem and per hour compensation on the 5-day week 
basis. The Saturday half holiday law has no application to em- 
ployees on a 5-day week basis under the provisions of section 101 of 
the said act of June 30, 1932. 

(4) If a piecework employee works for a full 40-hour week, but part of his 
time is on piecework and part on a per diem basis, shall his compensation be 
computed by adding together (a), (b), and (c) following: 


(a) Piecework: Number of pieces produced multiplied by established piece 
rate. 


(b) Per diem wage: Number of per diem hours worked multiplied by estab- 
lished hourly rate. 


(c) 10/11 of per diem rate for % day. 
If not, how shall it be determined? 


As to those receiving a rate in excess of $1,000 per annum placed 
on a 5-day week under the terms of section 101 (a) of the statute, 
which is understood to have been the action in this instance, the 
compensation of the employee in the illustration should be computed 
by adding together (a) piecework—number of pieces produced mul- 
tiplied by the established piece rate plus one-eleventh thereof—to 
determine the rate prior to July 1, 1932, by reason of the Saturday 
half-day law, this total to be reduced by one-eleventh thereof and 
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impounded, and (b) number of per diem hours worked multiplied 
by the hourly rate computed in accordance with the following (quot- 
ing from answer to question 2, decision of July 8, 1932, A-43126, to 
the Public Printer) : 

Under subsection (a) the per diem rate of compensation of a per diem em- 
ployee will be % of '%.1 of the former regular weekly (5% days or 44 hours) 
rate of compensation of employees, and the per hour rate will be % (8-hour 
work day) of such per diem rate. * * * 

(5) In following out the spirit of the law by placing Ordnance establish- 
ments on a five-day week, an apparent injustice to certain employees results. 
Employees who are now receiving compensation of less than $1,000 per year 
are exempted by section 102 from the provisions of section 101 (a) of the act 
fixing their weekly rate at '%, of the present weekly rate. If the establishment 
is shut down on Saturday their compensation will apparently be reduced by 
% or 16%4%. It appears to be the evident intent of section 101 (c) of the 
act not to reduce the weekly compensation of employees receiving less than 
$1,000 by the 4{: reduction provided for in section 101 (a) of the act. Is 
there any authority for paying such employees the same weekly rate under the 
new law as they received previously when by operation of the act and 
through no fault of their own they are permitted to work only five days? 


The question in the last sentence is answered in the affirmative. 
See questions and answers 6 and 7, decision of July 8, 1932, A-43126, 
to the Public Printer. 


(6) In applying the provision of section 101 (c) is it to be assumed that 
section 101 (a) should not be applied so as to reduce the compensation of an 
employee for a given pay period to a rate of pay less than $1,000 per annum, 
or may the compensation for one or more periods be at less than the $1,000 
annual rate providing the total compensation for the year is not reduced below 


$1,000? 

As to per diem employees, it is the regular per diem rate of com- 
pensation equivalent to the per annum rate computed in accordance 
with section 104 (c) of the act which controls, not the total amount 
received during the year or during a pay period. Compensation for 
overtime and for Sunday and holiday work should be excluded in 
determining whether an employee’s rate is in excess of $1,000 per 
annum. For instance, in decision of July 8, 1932, A-43126, supra, 
question and answer (2), it was held that per diem employees paid 
on the basis of 313 days per annum who receive $3.19 or less per day, 
are excluded from the restrictions of the 5-day week, legislative fur- 
lough, and percentage reduction in compensation. 


Sections 102 and 105 (d) (1). 

(7) Do the provisions of these sections, in so far as they affect those em- 
ployees required to work on Saturday, supersede the present law, which pro- 
vides that 4 hours constitute a day’s work on Saturday. 


No. As to any officer or employee exempted by the written order 
of the President from the operation of the 5-day week or legislative 
furlough under the terms of section 102, the Saturday half-day law 
of March 3, 1931, 46 Stat. 1482, remains applicable; that is, if such 
officers and employees are required to work on Saturday afternoon 
because of the needs of the service, the granting of compensatory 
time under the terms of the act of March 3, 1931, is mandatory. 
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(A-43255) 


ECONOMY ACT—APPROPRIATIONS—VOCATIONAL REHABILITATION 
IN HAWAII 


Under section 318 (c) of the economy act of June 30, 1932, 47 Stat. 412, pro- 
viding that the amount authorized to be appropriated and expended for 
1933 for vocational rehabilitation in Hawaii shall be $27,000, that amount 
is controlling of the amount available for expenditure for such purpose 
during the fiscal year 1933 in view of the specific provisions in section 803 
of said act, notwithstanding an appropriation of $30,000 for the purpose 
was made in the appropriation act of June 30, 1932, 47 Stat. 457. 


Comptroller General McCarl to the Chairman of the Federal Board for Voca- 
tional Education, July 16, 1932: 


There has been received your letter of July 6, 1932, as follows: 


Your attention is called to section 318, page 33, of Pub. No. 212, 72d Congress, 
an act making appropriations for the legislative branch of the Government for 
the fiscal year ending June 30, 1933, and for other purpeses. ‘ 

In section (c) the amount authorized to be appropriated to the Territory of 
Hawaii was reduced from $30,000 to $27,000 for the fiscal year ending June 
30, 1933. 

There seems to be a conflict with this authorization in H. R. 10022, making 
appropriations for the executive office and sundry independent executive bu- 
reaus, as it finally passed Congress (printed copy not yet available), which, 
on page 14, line 8, appropriates to the Territory of Hawaii the sum of $30,000. 

It is my understanding that both acts were signed on June 30, and the ques- 
tion has arisen whether, in preparing the certificates of allotment to the Terri- 
tory of Hawaii for the fiscal year 1933, the Federal board should certify the 
amount of $27,000 authorized or the amount of $30,000 which was appropriated. 

An early reply to this question will be appreciated. 


In section 318(c) of Part IT of the act of June 30, 1932, Public No. 
212, 47 Stat. 412, it is provided that for the fiscal year ending 
June 30, 1933, the amount authorized to be appropriated under 
section 4 of the act of March 10, 1924, extending the provisions of 
certain laws to the Territory of Hawaii, shall be $27,000. In view 
of such specific enactment and the fact that Public No. 212 and Pub- 
lic No. 228 were pending before the Congress at the same time, there 
would be no authority to consider that the failure to reduce the 
amount from $30,000 to $27,000 in Public No. 228 nullified the pro- 
vision in Public No. 212. In this connection attention is invited to 
the provisions of section 803 of Public No. 222 to the effect that the 
provisions of Part II thereof are made applicable to the appropria- 
tions available for the fiscal year 1933 whether contained in such 
act or in acts prior or subsequent to the date of the approval of said 
act. The evident purpose of this section is in the event of conflict 
between the economy provisions in the said act and provisions in any 
appropriation act for the fiscal year 1933 the economy provisions 
are to be controlling. 

Accordingly, in specific answer to the question submitted by you, 
I have to advise that in preparing the certificates of allotment for 
the Territory of Hawaii for the fiscal year 1933 the certification of 
Federal Board for Vocational Education should be on the basis of 
$27,000 and not $30,000. 
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(A-43283 ) 


ECONOMY ACT—SUBSISTENCE, PER DIEM—GOVERNMENT 
: OFFICIALS AND EMPLOYEES ABROAD 


Since section 210 of the economy act of June 30, 1932, repeals all laws incon- 
sistent with the provisions of the subsistence expense act of 1926, as 
amended by sections 207 and 208 of the economy act, the provisions of public 
resolution of February 2, 1932, 47 Stat. 35, authorizing the allowance and 
payment of subsistence expenses notwithstanding the provisions of the sub- 
sistence expense act of 1926, are repealed, and officials and employees of 
the American delegation to the General Disarmament Conference at Geneva 
are entitled to subsistence expenses beginning July 1, 1932, only at such 
rates as are provided for in sections 207 and 208 of the economy act. 


Comptroller General McCarl to the Secretary of State, July 16, 1932: 


There has been received your letter of July 7, 1932, as follows: 


A question has arisen with regard to the application of Public Act No. 212 of 
the 72d Congress (H. R. 11267) to the appropriation for the expenses of the 
American delegation to the General Disarmament Conference at Geneva par- 
ticularly as far as concerns sections 207 and 208 and other sections with regard 
to payment of subsistence allowances. The appropriation for the American 
delegation to Geneva, which was contained in Public Resolution No. 8 of the 
72d Congress, was exempted from the general statute fixing the expenses and 
allowances for Government officials and payments of subsistence or per diem 
in lieu thereof. It is my understanding that in the case of a change of a 
general statute such change does not and can not effect an exception to a law 
unless that exception is specifically mentioned. As I do not find in the Public 
Act No. 212 of the 72d Congress any mention of the appropriation for the dele- 
gation at Geneva, I assume that a change in the general statute, which in this 
case is the subsistence expense act of 1926, does not repeal the exemption to the 
subsistence expense act of 1926 as contained in the appropriation for the Geneva 
delegation. 


Section 207 of Part II of the act of June 30, 1932, Public No. 212, 
47 Stat. 405, amends section 3 of the subsistence expense act of 1926 
by providing that civilian officers and employees of the departments 
and establishments, while traveling on official business and away 
from their designated posts of duty, shall be allowed a per diem 
allowance of not to exceed the rate of $5 within the limits of con- 
tinental United States, and not to exceed an average of $6 beyond 
the limits of continental United States. Section 208 of the same act 
repeals sections 4, 5, and 6 of the subsistence expense act of 1926 
and amends section 7 thereof by striking out the reference therein to 
actual expenses and section 210 of the act provides: 


The provisions of all acts heretofore enacted inconsistent with sections 207, 
208, and 209 are, to the extent of such inconsistency, hereby repealed, and such 
sections shall take effect on July 1, 1932. 


There appears to be no question as to the intent and purpose of 
the provisions of this last quoted section. It provides that the pro- 
visions of all acts inconsistent with sections 207 and 208 are re- 
pealed effective July 1, 1932, and it appears that the provisions in 
the public resolution, February 2, 1932, 47 Stat. 35, with respect to 
the payment of subsistence expenses notwithstanding the provisions 
of the subsistence expense act of 1926, are inconsistent with said 
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sections 207 and 208 in the act of June 30, 1932, and therefore such 
provisions in the resolution are repealed by section 210, supra. 

Accordingly, in specific answer to the question submitted, I have 
to advise that the subsistence expenses of the officers and employees 
of the delegation of the United States at Geneva to the Disarma- 
ment Conference are authorized to be allowed and paid only as 
provided in sections 3 and 7 of the subsistence expense act of 1926, 
as amended by the act of June 30, 1932. 


(A-43335) 
ECONOMY ACT—TRANSPORTATION OF PRIVATE AUTOMOBILES 


Section 209 of the act of June 30, 1932, 47 Stat. 405, prohibits any payment 
from appropriated funds for transportation after June 30, 1932, of an 
officer’s or an employee’s automobile, other than as specifically permitted 
by the War and Navy Departments, notwithstanding that the transportation 
may have started before that date. 


Comptroller General McCarl to the Secretary of State, July 16, 1932: 


There has been received your letter of July 9, 1932, as follows: 


Section 209 of the act approved June 30, 1932, at 11.30 a. m., provides as 
follows: 


“ Hereafter no law or reguiation authorizing or permitting the transportation 
at Government expense of the effects of officers, employees, or other persons 
shall be construed or applied as including or authorizing the transportation of 
an automobile: * * *.” 

The department has for consideration the case of one of its officers who, 
having been transferred from Stavanger to Caracas, placed in transit prior to 
July 1, 1982, his effects, including one automobile. Those effects and the 
automobile have now arrived in New York and are awaiting shipment from that 
point to Caracas. The question arises whether in such circumstances the pro- 
visions of law referred to above are applicable to the expenses incurred after 
June 30, 1932, in connection with the shipment of an automobile which was 
actually en route prior to passage of the law. 

The department inclines to the opinion that in circumstances such as those 
involved in the case now for consideration the prohibiting legislation referred 
to above should not be considered applicable, and that where an automobile had 
been placed in transit prior to enactment of this legislation the entire cost of its 
shipment to the originally intended destination should properly be paid by the 
Government as a part of the cost of shipping the officer's effects. 

In view of the immediate necessity for the transshipment of the effects in 
question, your early consideration of this question will be appreciated. 


The section of the economy act quoted in your submission is fol- 
lowed by section 210, which provides as follows: 


The provisions of all acts heretofore enacted inconsistent with sections 207, 
208, and 209 are, to the extent of such inconsistency, hereby repealed, and such 
sections shall take effect on July 1, 1932. 


See, also, section 803 of said act. 

Having in view the purposes for which Part II of the said act of 
June 30, 1932, 47 Stat. 403, usually referred to as the economy act, 
was enacted—that is, the reduction of expenditures to the greatest 
possible extent—it must be held that no payment may be made from 
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appropriated funds for the transportation, after June 30, 1932, of 
an automobile belonging to an officer or employee of the United 
States other than as specifically permitted in section 209, by the 
War and Navy Departments, notwithstanding that the transporta- 
tion may have started before that date. 


(A-43338) 
ECONOMY ACT—ANNUAL LEAVE OF ABSENCE—EXCESS 


Employees of the Department of State may not be granted or receive any leave 
of absence with pay during the fiscal year 1933, notwithstanding that they 
may not have taken the full amount of leave with pay which could have 
been granted during the period January 1 to June 30, 1932. 

The fact that an employee, prior to July 1, 1932, had taken annual leave in 
excess of the amount that had accrued at the rate of two and one-half days 
a month but not in excess of the amount to which he would have been en- 
titled during the calendar year ending December 31, 1932, but for the passage 
of the act of June 30, 1932, does not require that the excess leave be re- 
garded as leave without pay or be charged against the furlough time to 
which the employee is entitled as the result of the operation of section 101 
of the said act. 


Comptroller General McCarl to the Secretary of State, July 16, 1932: 
There has been received your letter of July 8, 1932, as follows: 


The following matter is presented for your decision in order that an equi- 
table solution may be provided relative to the granting of aunual leave of 
absence with pay during the fiseal year 1933: 

Prior to July 1, 1932, the Department of State, in accordance with existing 
law, granting its employees not to exceed thirty days annual leave of ab- 
sence with pay each calendar year (act of March 3, 1893, 27 Stat. 715; act of 
March 15, 1898, 30 Stat. 316; act of July 7, 1898, 30 Stat. 653; and act of Febru- 
ary 24, 1899, 30 Stat. 890). The actual annual leave taken, however, during the 
past eleven calendar years, 1921--1931, has averaged approximately twenty-five 
and one-half days per employee. Overtime work, which has of course been 
without compensation, has averaged approximately seven full working days 
annually for each employee during the past three years, 1929-1931. 

It has been the practice to grant annual leave of absence at such times as 
would cause the least inconvenience to the department and, in order to avoid 
the employment of additional persons as substitutes while regular employees 
were on leave, it has been necessary that some employees be on leave each 
month of the year. In other words, some employees were granted their full 
leave early in the calendar year, some received leave periodically a few days 
at a time, and others were granted leave toward the end of the calendar year. 
By this method of distribution the department has heretofore avoided, to a 
large extent, the employment of additional personnel. 

It has been customary to regard leave of absence as earned at the rate of 
two and one-half days per month and on that basis, under the law then in 
force, each employee had, on July 1, 1932, earned fifteen days leave of absence 
with pay. During the present year some employees have used their leave as 
earned and have taken fifteen days prior to July 1, some have had thirty days 
leave prior to that date, while others have had no leave, or perhaps in some in- 
stances, but one or two days. 

Section 103 of the act approved June 30, 19382 (Public, No. 212) provides: 

“All rights now conferred or authorized to be conferred by law upon any 
officer or employee to receive annual leave of absence with pay are hereby 
suspended during the fiscal year ending June 30, 1933.” 

It is felt that a strict interpretation of the above section would work great 
hardship on many employees who, either because they could not be spared 
due to the vast amount of work during the first six months of the present 
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calendar year, or because of loyalty to the Government service and to the depart- 
ment, have had no leave of absence during the present year. Many of the em- 
ployees in this category have not only been without leave of absence prior to 
July 1, but have been working nights and holidays due to the great pressure of 
work. It is believed that the act cited was not intended to operate retroactively 
and that the suspension of leave during the fiscal year 1933 prescribed therein 
does not, therefore, deprive such employees of the fifteen days leave of absence 
earned prior to its enactment. It would appear equitable that such employees 
should be permitted, between July 1 and December 31, 1932, to avail them- 
selves of the fifteen days leave of absence earned prior to June 30, 1982. Even 
should it be so decided it would probably develop that many of the depart- 
ment’s loyal employees will still have taken no leave of absence at the end of 
the calendar year, but it would serve to give a brief respite to some who, 
because of the tremendous strain under which they have been working, are in 
need, for the sake of their health, of at least some short period of relaxation 
and rest. 

It is believed that an equitable interpretation of the act would be to hold 
that each employee in continuous service between January 1 and June 30, 1982, 
is entitled, under the law in force between those dates, to fifteen days leave 
of absence with pay. If fifteen days leave has been taken prior to July 1, 
then under the provisions of section 101 (b) of the act cited the employee 
would, during the fiscal year 1933, be furloughed for one calendar month or 
twenty-four working days without pay. If, on the other hand, the employee 
has had more than fifteen days leave prior to July 1, such excess over fifteen 
days would be charged against the furlough provided in section 101. In other 
words, in the case of an employee who has had thirty days’ leave between Janu- 
ary 1 and June 30, 1982, fifteen days of such leave would be considered as earned 
prior to July 1. The other fifteen days leave would be considered as unearned 
and would apply toward the furloagh under section 101. To be more specific, 
such employee would, during the fiscal year 1933, have the equivalent of one 
month's salary deducted but wouid receive only nine days additional leave, or 
the difference between the twenty-four days provided under the furlough section 
and the fifteen days excess leave already taken. The employee who has had no 
leave of absence prior to July 1 would be entitled to receive between July 1 and 
December 31, 1932, the fifteen days leave earned prior to June 30, 1932, and he 
would, of course, also be subject to the twenty-four day furlough as provided 
in section 101 (b). 

If authorization to adjust the leave situation as set forth in the paragraph 
just above is granted, it is believed that the welfare of the department and of 
the Government will be greatly henefited thereby in that a feeling will be cre- 
ated among all employees that they have been treated fairly and that no dis- 
crimination or favoritism has been shown. 


The granting of annual leave with pay prior to July 1, 1932, pur- 
suant to the act of March 15, 1898, 30 Stat. 316, as amended, was dis- 
cretionary with the head of the department or service, subject to the 
limitations prescribed by law, there being no vested right in the em- 
ployee to such leave. 19 Comp. Dec. 661; 26 id. 379; 3 Comp. Gen. 
668. 

In decision of July 8, 1932, to the Public Printer, A-43056, 12 
Comp. Gen. 9, with respect to the application of sections 103 and 
104 of the act of June 30, 1932, to the employees of that office, it was 
held as follows: 

The term “annual leave” refers to all “vacation” leave of absence with 
pay authorized by law and/or regulation for each year, whether based on the 
ealendar, fiscal, or service year, for the personal pleasure, convenience, or 
benefit of the officer or employee, but does not include sick, quarantine, and 
military leave. Rights to annual leave, as thus defined, as well as to all 
benefits incident thereto, are suspended during the fiscal year 1933, irrespective 
of whether the leave rights heretofore have been granted absolutely by statute 
or allowed within administrative discretion. 


The plain purpose of the enactment is to effect a saving or economy to the 
Government during the fiscal year 1933, and it must be construed and applied 
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to effectuate that purpose. In the absence of any provision in the statute 
limiting the suspension to annual leave which would be earned or accrue during 
the fiscal year 1933, there is no alternative but to hold that the suspension 
applies also to rights to all annual leave accrued or earned and unused prior 
to July 1, 1932. 


See also decision of July 9, 1932, A-43069, 12 Comp. Gen. 17, 
which reached the same conclusion as to leave of absence for em- 
ployees of the Panama Canal, and A-43265, July 15, 1932, 12 Comp. 
Gen. 49, relative to employees of the Federal Radio Commission. 
It must be held, therefore, that employees of the Department of State 
may not be granted or receive any leave of absence with pay during 
the fiscal year 1933, notwithstanding that they may not have taken 
the full amount of leave with pay which could have been granted 
them during the period January 1 to June 30, 1932. 

With respect to employees who were granted and have taken more 
than 15 days’ leave with pay between January 1 and July 1, 1932, it 
may be presumed that such leave was duly granted in accordance 
with laws and regulations in force and effect at that time. In some 
of the departments or services the granting of more than 15 days’ 
leave prior to July 1 of any calendar year was made contingent upon 
the employee remaining in the service the remainder of the calendar 
year, there being a regulation or a condition-in the approved appli- 
cation for such leave with pay to the effect that if the entire amount 
of leave so granted should not be earned by the employee continuing 
in service thereafter a sufficient time so that the aggregate of the leave 
taken would not exceed two and one-half days per month for the 
period of service during the leave year, the excess would be regarded 
as leave without pay and collected from the employee accordingly. 
Such regulations or conditions did not, of course, contemplate the 
enactment of a statute suspending leave. Furthermore, it is to be 
noted that the inhibition in section 103 of the act of June 30, 1932, is 
against the receiving, not the earning, of leave during the fiscal year 
1933. I am constrained to hold, therefore, that the fact that an 
employee prior to July 1, 1932, had taken annual leave with pay in 
excess of the amount that had accrued at the rate of two and one-half 
days per month but not in excess of the amount to which he would 
have been entitled during the calendar year ending December 31, 
1932, but for the passage of the act of June 30, 1932, does not require 
that the amount of such excess be regarded as leave without pay or 
be charged against the furlough time to which the employee is en- 
titled as a result of the operation of the provisions of section 101 of 
the said act. 

It is recognized that the operation of some of the provisions of the 
said act of June 30, 1932, as applied under this and other decisions 
of this office will result in some inequalities, but this can not be 
avoided without doing violence to established rules for the construc- 
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tion of statutes and to canons of interpretation. In this connection 
it may be observed that it is seldom possible to enact a law granting 
or withholding privileges or benefits the operation of which will not 
result in some inequalities because of the different conditions existing 
with respect to the different groups or classes of persons to be affected 
thereby. ° 


(A-43346) 


ECONOMY ACT—COURT OF CLAIMS—TRANSFER OF APPROPRIA- 
TIONS—FURLOUGHS 


Funds transferred from one appropriation to another pursuant to section 317 
of the act of June 30, 1932, 47 Stat. 411, may not be used for purposes 
not authorized by the appropriation to which transferred. 

Funds saved by administrative furloughs under section 216 of the act of June 
30, 1932, 47 Stat. 407, for purpose of conserving appropriations, may be 
used for the payment of salaries to those retained upon duty, but funds 
saved by legislative furloughs and pay reductions as in Title I of the act 
must be impounded and such impounding may not be waived by the 
President. Funds saved by the prohibition against filling vacancies must 
be impounded, but such impounding may be waived by the President. 


Comptroller General McCarl to Hon. Richard S. Whaley, United States Court 
of Claims, July 16, 1932: 


There has been received your letter of July 11, 1932, as follows: 


The appropriation fer the Court of Claims for the fiscal year ending June 
30, 1933 (Public, No. 232, 72d Congress, approved July 1, 1932), provides the 
specific sum of $55,000 for its officers and employees, a reduction, approximately, 
of 1834 per cent from the previous year’s provision of $67,623. In addition 
thereto they will receive a reduction of 8144 per cent under section 101 (b), 
legislative appropriation act of June 30, 1932 (Public, No. 212, 72d Congress), 
which will be impounded, a total reduction of 27 per cent. 

For the salaries and expenses of the commissioners the 1933 appropriation 
carries a lump sum of $75,000, a reduction of 13.16 per cent from the previous 
amount of $84,870. 

By reason of allocations which are now possible from expenses to salaries, 
the court may confine the reduction on the “ commissioners’ roll” to 8% per 
cent. The amount allowed on the “court roll” is a fixed sum, viz, $55,000, and 
this may not be increased except by transfer of a portion of the $75,000 pro- 
vided for salaries and expenses of the commissioners. 

Aside from the apparent purpose of Congress to preserve the nominal wage 
level, as indicated by the impounding feature of the act, it is the earnest desire 
of the court equitably to adjust, in so far as the law may permit, the pay 
between its two sets of officers and employees, those on the “court roll,” and 
those on the “ commissioners’ roll.” 

Alternative methods of doing this are proposed as follows: 

First. Transfer of 12 per cent of the commissioners’ fund of $75,000, viz, 
$9,000, to the court’s fund of $55,000, and furloughing or dismissing such officers 
or employees as may be necessary further to effect the desired level, using the 
funds released by furloughs or dismissals for pay adjustments. 

Second. Transfer to the “ commissioners’ roll” of such other officers and em- 
ployees whose work is directly connected with the work of the commissioners, 
and furloughing or dismissing such officers or employees as may be necessary 
further to effect the desired level, using the funds released by furloughs or dis- 
missals for pay adjustments. 

The questions thus presented are: 

1. May transfer be made from the lump sum of $75,000 for commissioners’ 
salaries and expenses to the specific sum of $55,000 for the court’s other officers 
and employees? 
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2. May funds saved by furloughs (other than those under section 101 (b)) 
or severances from the service be applied to the equitable adjustment of salaries 
as contemplated, that is to say, will such released funds be impounded? 

3. May transfer be made from the court’s roll of any “ other officers and 
employees of the court” (appropriation act) whose work is directly connected 
with the activities of the commissioners, to the personnel appropriated for 
under “ Salaries and expenses of the commissioners ”’? 

In order that the court may not be embarrassed for lack of personnel while 
it is in session, your determination of a fourth question is requested, as follows: 

4. May its personnel be furloughed under Title I, Part II, of the legislative 
act, so that it will be on duty for the usual 51%4 days or more per week during 
the actual sitting of the court, i. e., October to June, inclusive, when its services 
are imperative, and still receive a uniform payment on each of the 24 pay days, 
that is, suffer only pay deductions each half month of 1144 days only? 

The court will appreciate your early determination of the questions presented 
or involved and will be greatly aided thereby in its application of the statute. 


With reference to your suggestion that the employees have suffered 
a reduction of 183 per cent and 814 per cent, or a total of 27 per cent, 
it is to be observed that the present appropriation of $117,500 for 
salaries includes an allotment of $55,000 for “ other officers and em- 
ployees of the court.” In so far as this allotment is less than was 
available for such purposes in the prior fiscal year, it is a reduction in 
the amount available and not a reduction in compensation of in- 
dividual employees. The individual employees with respect to 
reduction of compensation are subject to the furlough and/or per- 
centage reductions, and the lesser amount of-an appropriation made 
available referred to is not to be classed as a reduction of compensa- 
tion of individuals. Administrative furloughs to keep within the 
appropriation amount available may cause individuals to be without 
work or pay for periods that are not known or the amounts or per- 
centage of loss to them ascertainable until such administrative 
furlough is directed. 

Section 317 of Part IT of the act of June 30, 1932, Public No. 212, 
47 Stat. 411, provides: 


Not to exceed 12 per centum of any appropriation for an executive depart- 
ment or independent establishment, including the municipal government of the 
District of Columbia, for the fiscal year ending June 30, 1933, may be trans- 
ferred, with the approval of the Director of the Bureau of the Budget (or, in 
the case of the War Department and Navy Department, with the approval of 
the President), to any other appropriation or appropriations under the same 
department or establishment, but no appropriation shall be increased More than 
15 per centum by such transfers: Provided, That a statement of all transfers 
of appropriations made hereunder shall be included in the annual Budget for 
the fiscal year 1935, and a statement of all transfers of appropriations made 
hereunder up to the time of the submission of the annual budget for the 
fiscal year 1934, and all contemplated transfers during the remainder of the 
fiscal year 1933, shall be included in the annual budget for the fiseal year 1934. 


The two appropriations named in your submission are found in 
the act of July 1, 1932, Public, No. 232, 47 Stat. 491, under the head- 
ing “ Court of Claims,” as follows: 


Salaries: Chief justice, $12,500; four judges, at $12,500 each; and all other 
officers and employees of the court, $55,000; in all, $117,500. 
. * . * * * 
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Salaries and expenses of commissioners: For salaries of seven commissioners, 
at $7,500 each, and for travel expenses, compensation of stenographers author- 
ized by the court, and for stenographic and other fees and charges necessary 
in the taking of testimony and in the performance of the duties as authorized 
by the act entitled “An act amending section 2 and repealing section 3 of the 
act approved February 24, 1925 (43 Stat., p. 964, ch. 301), entitled ‘An act 
to authorize the appointment of commissioners by the Court of Claims and to 
prescribe their powers and compensation,’ and for other purposes,” approved 
June 23, 1930 (46 Stat., p. 799), $75,000. 


See also section 803 of said act of June 30, 1932. 

The appropriation for salaries and expenses of commissioners is 
specifically available, so far as personal services are concerned, only 
for the compensation of the commissioners and their stenographers. 
Hence, other employees of the court could not be transferred to the 
commissioners’ roll and be paid under the appropriation of $75,000 
made for “ salaries and expenses of commissioners.” On the other 
hand, funds transferred from the appropriation for the salaries and 
expenses of commissioners to the appropriation “ for officers and 
employees of the court” under authority of and in accordance with 
the provisions of section 317 of the act of June 30, 1932, would be 
available for the compensation of any authorized employees of the 
court. Questions 1 and 3 are answered accordingly. 

All funds saved by the application of the legislative furloughs 
and pay reductions provided by Title I of the economy act are re- 
quired by section 110 of that act to be impounded and no provi- 
sion is made for any waiver of this requirement. Funds unexpended 
by reason of the prohibition in section 203 against filling vacancies 
are also required to be impounded, but the impounding of such funds 
may be waived by the President. Accordingly, in answer to ques- 
tion 2, you are informed that the funds saved by administrative fur- 
loughs under section 216, Title IT, of the act, that is, furloughs not 
under section 101 (b) but for the purpose of conserving appropria- 
tions, may be used for the payment of salaries of those retained on 
duty. Funds released by severances from the service (vacancies) 
may not be so used, but must be impounded unless such impounding 
is waived in writing by the President. 

Question 4 is understood as asking whether the personnel may be 
required to take—that is, be absent for—all of the 24 days’ furlough 
between July 1, 1932, and the convening of the court in October, and 
still have their compensation reduced by only one and one-fourth 
days each half month. Section 101 (b) limits the amount of fur- 
lough which any employee may be required to take in any one month 
to five days. However, there is no objection to employees voluntarily 
taking all of the required furlough at one time or at such times as 
may be convenient for the court, but if the number of days so taken 
is in excess of the number of days for which pay deductions have 
already been made at the rate of one and one-fourth days’ pay for 
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each working day’s absence, deductions at the same rate must be 
made for the excess. See decision of July 8, 1932, A-43276, 12 Comp. 
Gien. 16. There may be brought to attention also the following 
provisions of the economy act: 


Sec. 105. During the fiscal year ending June 30, 1933— 
* * * * * + * 


(d) In the case of the following persons the rate of compensation is reduced 
as follows: If more than $1,000 per annum but less than $10,000 per annum, 
814 per centum; if $10,000 per annum or more, but less than $12,000 per annum, 
10 per centum; if $12,000 per annum or more, but less than $15,000 per annum, 
12 per centum; if $15,000 per annum or more, but less than $20,000 per annum, 
15 per centum ; if $20,000 per annum or more, 20 per centum: 

ae a * = * * * 
(6) Officers and employees (as defined in section 104 (a)) occupying posi- 


tions the nature of the duties and periods of work of which make it imprac- 
ticable to apply the provisions of subsections (a) and (b) of section 101. 


Of course, officers and employees within the provisions of this 
section are not entitled to leave with pay (see sec. 103) or to not be 
on duty except during periods, if such there be, when the activities 
of the establishment or service under which they are employed are 
as a part of routine procedure suspended as a whole—that is, when 
the court is not sitting—and there has been no administrative fur- 
lough. See A-43204, July 14, 1932, 12 Comp. Gen. 37. 


(A-43357) 
ECONOMY ACT—CUSTOMS SERVICE EMPLOYEES 


In view of section 104 (a) (7) of the act of June 30, 1932, 47 Stat. 400, ex- 
cepting “public officers and employees whose compensation is * * * 
not paid from the Federal Treasury” from the definition of the terms 
“ officer’ and “employee,” the restrictions in Title I of the act relative 
to the 5-day week, legislative furlough, and percentage reduction in com- 
pensation, are not applicable to storekeepers in the Customs Service, nor 
to customs employees in Puerto Rico and the Virgin Islands whose salaries 
are not paid from the ‘Treasury, even though for an accounting or book- 
keeping purpose the funds for payment of salaries are passed through the 
Treasury, so long as the ultimate charge is not against the Treasury, but 
the inhibition in section 202, Title II, of the act against administrative 
promotions during the fiscal year 1933 is applicable to such employees. 


Comptroller General McCarl to the Secretary of the Treasury, July 16, 1932: 


Consideration has been given to your letter of July 8, 1932, as 
follows: 


The legislative appropriation act, approved June 30, 1932, Part II, Title I, 
section 104, paragraph (a), item (7), names among the officers and employees 
to whom the provisions of Title I do not apply, “ public officials and employees 
whose compensation is derived from assessments on banks and/or is not paid 
from the Federal Treasury.” 

(1) Storekeepers in the Customs Service in charge of bonded warehouses are 
paid salaries from the customs appropriation, but the amounts of the salaries 
are reimbursed to the Government by the proprietors of the warehouses as pro 
vided in section 555, tariff act of 1930, and the money reimbursed by the owners 
of the warehouses, which is the full salary of the storekeepers, is covered back 
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into the customs appropriation, ultimately resulting in no expense to the 
appropriation. 

(2) Customs employees in Puerto Rico are paid from the customs duties col- 
lected by them, and all such duties not used for the payment of the salaries of 
custonis officers and employees are paid in to the treasury of the island govern- 
ment and used for the expenses of that government. 

(3) Customs employees in the Virgin Islands also are paid from the customs 
duties collected by them and duties not so used are paid in to the treasury of 
the island government for its use. The United States tariff act has not been 
made applicable to the Virgin Islands and customs duties are collected under 


the Danish laws in force at the time that the title to the islands was conveyed 
to the United States. 

A decision is requested as to whether the provision of Title I of Part II of 
the act above referred to, relating among other matters to furloughs and salary 
reductions, apply to the customs employees enumerated in the paragraphs 
numbered (1), (2), (3), viz, storekeepers in charge of bonded warehouses, 
customs employees in Puerto Rico, and customs employees in the Virgin Islands; 
and also whether the provisions of Title II of Part II, relating especially to 
compulsory retirements as well as to administrative promotions and filling of 
vacancies, relate to the customs employees above enumerated. 


The object or purpose of Title I of Part II of the act of June 30, 
1932, Public No. 212, 47 Stat. 382, was to effect savings in Govern- 
ment expenditures coming out of the Treasury during the fiscal year 
1933. There is nothing under said title to indicate any intent to 
reduce compensation other than for the purpose of effecting such 
savings. Hence the terms “ officer” and “ employee ” were therein 
defined as not including “ public officers and employees whose com- 
pensation * * * is not paid from the Federal Treasury,” there 
being no intent or purpose to effect—at the expense of Government 
employees—a saving to private interests. Therefore, in applying the 
provisions of said title, salaries are not to be considered as “ paid 
from the Federal Treasury” if for an accounting or bookkeeping 
purpose the funds are passed through the Treasury, as in paragraph 
numbered (1) of your letter, so long as the ultimate charge is not 
against the United States Treasury. 

You are advised, therefore, that the provisions of Title I, Part II 
of the act, relative to the 5-day week, legislative furlough, and per- 
centage reduction in compensation have no application to the classes 
of employees mentioned in paragraphs 1, 2, and 3 of your letter. 

The definitions of “ officer” and “employee” and the exceptions 
thereto in section 104 under Title I of the act are expressly limited 
to “ when used in this title,” and are not necessarily controlling in the 
application of Title II of the act. Section 204, Title II, of the act, 
under the heading “Compulsory retirement for age,’ provides as 
follows: 

On and after July 1, 1932, no person rendering civilian service in any branch 
or service of the United States Government or the municipal government of the 
District of Columbia who shall have reached the retirement age prescribed for 
automatic separation from the service, applicable to such person, shall be con- 
tinued in such service, notwithstanding any provision of law or regulation to 
the contrary: Provided, That the President may, by Executive order, exempt 
from the provisions of this section any person when, in his judgment, the public 


interest so requires: Provided further, That no such person heretofore or here- 
after separated from the service of the United States or the District of Columbia 
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under any provision of law or regulation providing for such retirement on ac- 
count of age shall be eligible again to appointment to any appointive office, posi- 
tion, or employment under the United States or the District of Columbia: 
Provided further, That this section shall not apply to any person named in any 
act of Congress providing for the continuance of such person in the service. 


This section does not limit its application to officers and employees 
as defined in Title I, but uses broader terms so as to include any 
“ person rendering civilian service in any branch or service of the 
United States Government or the municipal government of the 
District of Columbia.” Hence there would appear to be no room for 
reasonable doubt that this section applies to all employees of the 
customs service of the United States irrespective of the fund from 
which their salaries are paid. The purpose of this section is not 
alone one of saving, but to remove employees from the service of the 
Government who are otherwise provided with an income with a 
possibility that absolutely essential positions occupied by them may 
be filled from the unemployed. You are advised, therefore, that all 
of the classes of employees mentioned in your letter are subject to 
the provisions of section 204 of the statute. 

Section 202 of the act provides: 


No administrative promotions in the civil branch of the United States Gov- 
ernment or the government of the District of Columbia shall be made during 
the fiscal year ending June 30, 1933: Provided, That the filling of a vacancy, 
when authorized by the President, by the appointment of an employee of a 
lower grade, shall not be construed as an administrative promotion, but no such 
appointment shall increase the compensation of such employee to a rate in 
excess of the minimum rate of the grade to which such employee is appointed, 
unless such minimum rate would require an actual reduction in compensation. 
The President shall submit to Congress a report of the vacancies filled under 
this section up to November 1, 1932, on the first day of the next regular session. 
The provisions of this section shall not apply to commissioned, commissioned 
warrant, warrant, and enlisted personnel, and cadets, of the Coast Guard. 


The inhibition here is not alone against the uses of funds from the 
Treasury, but, also, against the administrative action of promotion or 
appointment, with the exceptions noted. Hence, the section is appli- 
cable whether the salaries are paid under an appropriation from the 
Treasury or from funds derived from other sources. As it is clear 
that all branches of the United States Customs Service are “in the 
civil branch of the United States Government ” you are advised that 
all the employees mentioned in your letter: are within the terms of 
section 202 of the act. 


(A-43360) 


ECONOMY ACT—SUBSISTENCE, PER DIEM—DELEGATION TO 
ICELAND 


Sections 207 to 210, inclusive, of the act of June 30, 1932, 47 Stat. 405, 406, 
supersede all inconsistent provisions in statutes previously enacted and all 
special provisions for subsistence expenses appearing in appropriation acts 
for the fiscal year 1933, even though enacted subsequent to June 30, 19382. 
Members of the delegation to Iceland may not be paid subsistence expenses 
in excess of an average per diem of $6 while outside the continental limits 
of the United States. 

5919°—33——-6 
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Comptroller General McCarl to the Secretary of State, July 16, 1932: 
There has been received your letter of July 12, 1932, as follows: 


In carrying out the hereunder described portion of Public Act No. 232, 72d 
Congress (H. R. 9349), making appropriations for the State and certain other 
departments for the fiscal year ending June 30, 1933, I have instructed the 
American minister at Copenhagen to proceed to Reykjavik for the purpose of 
making formal presentation of the statue of Leif Ericsson on behalf of the 
United States. I am desirous of informing the minister without delay of the 
subsistence allowances to which he will be entitled while engaged on this 
assignment. 

In accordance with joint resolution approved January 20, 1930 (46 Stat. 57), 
referred to in the above-mentioned act, a delegation was instructed on May 20, 
1930, to proceed to Reykjavik and its members were granted a per diem in lieu 
of subsistence of twenty dollars ($20.00) while in Iceland. This amount was 
required because of the unusual conditions confronting visitors to Reykjavik, 
where it is necessary to make special arrangements in advance in order to obtain 
living accommodations ordinarily found in the hotels of more frequented cities. 
The representative character of the delegation also led to the granting of a per 
diem in excess of the then statutory allowance in lieu of subsistence. 

On June 30, 1932, the President approved Public Act No. 212, 72d Congress 
(H. R. 11267), making appropriations for the legislative branch of the Govern- 
ment for the fiscal year ending June 30, 1933, which contained in part 2, title 2, 
the following section: 

“ Sec. 207, section 3 of the subsistence expense act of 1926, approved June 3, 
1926 (44 Stat. 688, 689), is hereby amended to read as follows: 

“*Sec. 3. Civilian officers and employees of the departments and establish- 
ments, while traveling on official business and away from their designated 
posts of duty, shall be allowed, in lieu of their actual expenses for subsistence 
and all fees or tips to porters and stewards, a per diem allowance to be pre- 
scribed by the head of the department or establishment concerned, not to ex- 
ceed the rate of $5 within the limits of continental United States, and not to 
exceed an average of $6 beyond the limits of continental United States.’ ” 

On July 1, 1932, the President approved the public act described in the first 
sentence of this letter. The final paragraph of the section in title 1 of this act 
dealing with international obligations, commissions, bureaus, and so forth. 
provides that— 

“ Not to exceed $2,500 of the unexpended balance of the appropriation of 
$55,000 contained in the joint resolution approved January 20, 1930 (46 Stat. 
57), for the expenses of participation by the United States in the celebration of 
the one thousandth anniversary of the Althing, the National Parliament of 
Iceland, is continued available until June 30, 1933, for the same purposes, and 
for the transportation and subsistence or per diem in lieu thereof (notwith- 
standing the provisions of the subsistence expense act of 1926, as amended, or 
regulations prescribed pursuant thereto) of a representative or representatives 
of the Government of the United States to make tue formal presentation of the 
statue of Lief Ericsson, including such expenses of entertainment as the Secre- 
tary of State shall deem proper.” 

It is my understanding of the effect of this latter enactment that notwith- 
standing the amendment of June 30, 1932, to the subsistence expense act of 1926, 
funds are provided for such a per diem allowance at Reykjavik as the Secretary 
of State shall deem proper. 

I would be appreciative of your opinion as to whether or not this is the cor- 
rect understanding of the law from the point of view of the General Account- 
ing Office. Let me add that because of the necessity of telegraphing to the 
minister at Copenhagen in this regard within the next few days, I shall be 
grateful for an early reply. 


The section of the act of June 30, 1932, quoted in your submission is 
followed by section 210, which provides: 


The provisions of all acts heretofore enacted inconsistent with sections 207, 
208, and 209 are, to the extent of such inconsistency, hereby repeaied, and such 
sections shall take effect on July 1, 1982. 


Sections 207, 208, 209, and 210 were enacted for the purpose of 
standardizing subsistence allowances of all Government officers and 
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employees. In decision of July 13, 1932, A~39298, 12 Comp. Gen. 22, 
it was held that this section supersedes, to the extent of any incon- 
sistency, all inconsistent provisions in statutes previously enacted 
and all special provisions for subsistence expenses appearing in 
appropriation acts for the fiscal year 1933, even though enacted sub- 
sequent to June 30, 1932. (10 Comp. Gen. 409.) See also section 803 
of the act of June 30, 1932. It must be held, therefore, that the 
members of the delegation to the Iceland celebration may not be paid 
subsistence expenses in excess of an average of $6 per day while out- 
side the continental limits of the United States, as prescribed by 
section 207 of the act of June 30, 1932. 


(A-43204) 


ECONOMY ACT—MILEAGE—MIDSHIPMEN OF THE NAVAL 
ACADEMY 


As midshipmen appointed to the Naval Academy are not “ officers of the serv- 
ices mentioned in the pay readjustment act of 1922,” within the meaning 
of section 206 (a) of the act of June 30, 1932, 47 Stat. 405, payment to 
them of mileage at the rate of 5 cents per mile during the fiscal year 
1933, is authorized under the terms of the Navy appropriation act of 
June 30, 1932, 47 Stat. 431, for travel performed while proceeding from 
their homes to the Naval Academy for examination and appointment. 


Comptroller General McCarl to the Secretary of the Navy, July 18, 1932: 


There has been received your letter of July 9, 1932, forwarding re- 
quest of the Superintendent of the United States Naval Academy 
for decision of a number of questions arising in the application of 
the economy act of June 30, 1982, Public, No. 212, 47 Stat. 382, to 
the officers, instructors, and midshipmen at the Naval Academy. 

As you suggest, all of the questions presented by the Superin- 
tendent have been answered specifically in decision of July 14, 1932, 
A-43204, 12 Comp. Gen. 37, to the Secretary of War, except the 
following: 


Section 206 of this act suspends payment of mileage to officers of the services 
and provides in lieu thereof, other allowances. The bill making appropria- 
tions for the Navy Department for the fiscal year ending June 30, 1933, pro- 
vides for mileage at five cents per mile to midshipmen entering the Naval 
Academy while proceeding from their homes to the Naval Academy for exami- 
nation and appointment as midshipmen. Those midshipmen who have entered 
prior to 30 June, 1982, have in accordance with law been paid mileage at the 
rate of five cents per mile from their homes. Decision as to the proper pro- 


cedure in the cases of those midshipmen reporting after 30 June, 1932, is 
requested. 


Section 206 (a) of the act of June 30, 1932, Public, No. 212, 47 
Stat. 405, provides: 


During the fiscal year ending June 30, 1933— 

(a) All provisions of law which authorize the payment of mileage to officers 
of the services mentioned in the pay adjustment act of 1922 (U. S. C., title 37) 
are hereby suspended and in lieu thereof such officers shall be entitled to 
allowances for travel only as provided for civilian employees of the Govern- 
ment, and the subsistence expense act of 1926, as modified by this act and by 
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the act of February 14, 1931 (Supp. V, U. 8S. Code, title 5, sec. 73a), shali apply 
to such travel: Provided, That all appropriations available for the payment 
of such mileage during the fiscal year 1933 shall be construed as being available 
for the payment of the allowances herein provided. 


The Navy appropriation act for the fiscal year 1933, dated June 
30, 1932, Public No. 216, 47 Stat. 431, contains the item— 


* * * for mileage at 5 cents per mile, to midshipmen entering the Naval 


Academy while proceeding from their homes to the Naval Academy for 
examination and appointment as midshipmen, * * 


In decision of July 14, 1932, A-43204, after qitling or citing sec- 
tions 206 (a), 207, 208, 210, and 803 of the economy act, and section 
3 of the Navy appropriation act of June 30, 1932, it was held: 


Considering these statutory provisions together, the effect is to render in- 
operative section 3 of the Navy appropriation act, above quoted, as well as all 
laws governing payment of mileage and travel allowance, whether by air or 
otherwise, except the subsistence expense act of 1926 and the act of February 
14, 1931, 46 Stat. 1103, and to limit reimbursement of travel allowance of 
“officers of the services mentioned in the pay adjustment act of 1922” to 
amounts as prescribed by those statutes and administrative regulations issued 
pursuant thereto. * * * 


In decision of August 28, 1925, 5 Comp. Gen. 153, wherein were 
reviewed and considered several statutes and decisions applicable 
to midshipmen of the Naval Academy, it was held (quoting from 
the syllabus) : 


Midshipmen appointed to the United States Naval Academy and undergoing 
instruction therein are not officers in the naval service within the meaning of 
section 12 of the act of June 10, 1922, 42 Stat. 631, and are not entitled to 
mileage for travel performed in compliance with official orders. 


You are advised, therefore, that midshipmen of the Naval Academy 
are not “ officers of the services mentioned in the pay adjustment act 
of 1922” within the meaning of section 206 (a) of the economy act. 
Accordingly, you are authorized to pay midshipmen at the rate of 
5 cents per mile for travel performed during the fiscal year 1933 
under the conditions stated in the Navy appropriation act of June 
30, 1932, supra. 


(A-43351) 
ECONOMY ACT—REDUCTION OF FORCE—MARRIED WOMEN 


The “class to be reduced” pursuant to section 213 of the act of June 30, 1932, 
47 Stat. 406, has reference to all employees performing work of the same 
general character in the particular service, notwithstanding that they may 
be classified for compensation purposes in different grades. 

Administrative furloughs of employees when necessary to keep within the ap- 
propriation do not constitute a reduction in personnel within the purview 
of section 213 of the act of June 30, 1932, 47 Stat. 406. 


Comptroller General McCarl to Hon. William J. Graham, United States Court 
of Customs and Patent Appeals, July 18, 1932: 


There has been received your letter of July 11, 1932, as follows: 


Under section 213 of the legislative bill of June 30, 1932, it is provided that 
married persons living with husbands and wives employed in the class to be 
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reduced shall be dismissed before any other persons employed in such class are 
dismissed, if such husband or wife are also in the service of the United States 
or the District of Columbia. 

It is necessary, on account of failure of appropriations, to dismiss two mes- 
sengers, employees of the Court of Customs and Patent Appeals, each drawing 
an annual salary of $1,260. At the same time there are employed two messen- 
gers who draw a compensation of $1,440 each. The wives of both of these 
latter named messengers are employed in the janitor service by the Office of 
Public Buildings and Public Parks. 

In making the discharges or furloughs of messengers, as above noted, is it 
necessary to discharge the messengers whose wives are employed before dis- 
charge or furlough can be made of messengers whose wives are not so em- 
ployed. 

I appreciate the mass of work which must be accumulated in your office on 
account of the passage of this act, but will appreciate it greatly if I get a reply 
at an early date so that the pay roll for the present month can be established. 


Section 213 of the act of June 30, 1932, Public 212, 47 Stat. 406, 
provides: 


In any reduction of personnel in any branch or service of the United States 
Government or the District of Columbia, married persons (living with husband 
or wife) employed in the class to be reduced shall be dismissed before any 
other persons employed in such class are dismissed, if such husband or wife is 
also in the service of the United States or the District of Columbia. In the 
appointment of persons to the classified civil service, preference shall be given to 
persons other than married persons living with husband or wife, such husband 
or wife being in the service of the United States or the District of Columbia. 


The answer to your submission depends largely upon the definition 
the use of the word “class” in the provision above quoted. In 
the classification act this office has held that the word “class” is 
synonymous with “ grade,” 4 Comp. Gen. 333; 8 id. 204. However, 
such a restricted definition does not appear to have been intended by 
the use of the word “class” in the provision above quoted. It 
would appear rather that the word “class” in the said act of June 
30, 1932, has reference to all employees performing work of the same 
general kind in the particular service, notwithstanding that they 
may be classified for compensation purposes in different grades. 
Accordingly, if it is necessary to reduce the number of messengers 
in a particular branch of the service, section 213 requires that the 
messengers whose wives are at that time employed in the service of 
the United States or the District of Columbia be discharged before 
messengers who do not have wives so employed. 

With reference to the matter of furloughing instead of discharg- 
ing, attention is invited to section 216 of the act of June 30, 1932, 
which directs the heads of executive departments and independent 
establishments to furlough employees when necessary to keep within 
the appropriations for the fiscal year 1933. The furlough of em- 
ployees would not constitute a reduction in personnel within the 
purview of section 213 of the act. 
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(A~43350) 


ECONOMY ACT—HOLDING TWO POSITIONS DURING ADMINIS- 
TRATIVE FURLOUGH 


In view of the terms of section 1765, Revised Statutes, and the act of July 31, 
1894, 28 Stat. 205, a civilian employee of the Government holding a position 
the salary attached to which amounts to $2,500 per annum or more may 
not be employed in any other position under the Government with com- 
pensation attaching during the period of administrative furlough without 
pay required under the terms of section 216 of the act of June 30, 1932, 
47 Stat. 407. 

In view of the terms of section 6 of the act of May 10, 1916, as amended by the 
act of August 29, 1916, 39 Stat. 582, a civilian employee whose compensation 

is at a rate less than $2,500 per annum may not be employed in a position 
under another department or office of the Government during the period 
of administrative furlough without pay required by section 216 of the act 
of June 30, 1982, 47 Stat. 407, if the combined rate of compensation under 
the two positions is in excess of $2,000 per annum. 


Comptroller General McCarl to the President of the Civil Service Commission, 
July 19, 1932: 


Consideration has been given to your letter of July 11, 1932, as 
follows: 


Under section 216 of the act approved June 30, 1932, Public, No. 212, it will 
probably be necessary for this commission to administratively furlough without 
pay some or all of its employees in order to keep within the appropriations for 
the fiscal year 1933. Because of their special training and qualifications, some 
of the commission's employees so furloughed could be used to considerable ad- 
vantage in other departments or offices for which appropriations are sufficient 
to carry on the work of the department without any furlough other than that 
required by section 101 of the above-cited act. Your ruling is requested on the 
following questions: 

(1) Is there any prohibition in law on the employment by anotler depart- 
ment or office of an employee of this commission during the time such employee 
is on a furlough without pay status but whose name is still borne on the rolls 
of the commission and whose annual compensation as an employee of this 
commission is at a rate in excess of $2,500 per annum? 

(2) Under the same conditions as those mentioned in (1), is there any prohi- 
bition on the employment by another department or office of such an employee 
of this commission whose annual compensation is at a rate of less than $2,500 
but whose combined compensation from the two offices would be in excess of 
$2,000 per annum? 

In this connection the commission would call attention to the fact that, by 
reason of its relation to the entire executive branch of the Government as a 
personnel agency, such employment by other offices would seem to be in the 
public interest in that first-hand knowledge of the problems and work con- 
fronting the service would be in the possession of the commission’s employees 
when engaged in the performance of their duties for the commission proper. 

It is also presented for consideration that section 2 of the act of July 31, 
1894 (28 Stat. 205), and section 6 of the act of August 29, 1916 (39 Stat. 582), 
seem to contemplate the receipt of two salaries covering the same period of time. 
In the cases here under consideration the persons employed by other depart- 
ments or offices will be in receipt of no salary or compensation of any kind from 
this commission during such employment. 


Your first question involves the application of the act of July 31, 


1894, 28 Stat. 205, and section 1765, Revised Statutes, providing as 
follows: 


* * * No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars shall 
be appointed to or hold any other office to which compensation is attached unless 
specially heretofore or hereafter specially authorized thereto by law; * * * 
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Sec. 1765. No officer in any branch of the public service, or any other person 
whose salary, pay, or emoluments are fixed by law or regulations, shall receive 
any additional pay, extra allowance, or compensation, in any form whatever, for 
the disbursement of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation therefor explicitly 
states that it is for such additional pay, extra allowance, or compensation. 


In decision of April 12, 1923, 2 Comp. Gen. 649, wherein these 
statutory restricticns were applied, it was stated (quoting from the 
syllabus) : 

A civilian employee of the Government holding a position the salary attached 
to which amounts to $2,500 or more may not be employed in any other position 
under the Government with compensation attached, it being immaterial that he 
was in a leave-without-pay status from the first position for the period covered 
by the second position. 

Your second question involves the application of section 6 of the act 
of May 10, 1916, as amended by the act of August 29, 1916, 39 Stat. 
582, as follows: 


Sec. 6. That unless otherwise specially authorized by law, no money appro- 
priated by this or any other act shall be available for paylment to any person 
receiving more than one salary when the combined amount of said salaries 
exceeds the sum of $2,000 per annum, * * *. 


In decision of June 4, 1924, 3 Comp. Gen. 913, 916, wherein this 
statutory restriction was applied, it was stated: 


It was stated in the decision of April 12, 1923, that the fact that you were 
away from your permanent position as supervising chief engineer on leave of 
absence without pay does not take your case out of the inhibition contained in 
section 1765, Revised Statutes, and the act of August 29, 1916, 39 Stat. 582, and 
that whether actually in receipt of salary as supervising chief engineer during 
the period in question is immaterial. That opinion must be and is adhered to. 
As you appear to have been granted leave from the Treasury to permit you to 
perform a certain service for the War Department, your services were in effect 
loaned by the Treasury Department to the War Department, and therefore you 
were entitled to be allowed the pay of the position legally held by you under the 
Treasury Department while performing the service for the War Department. 
14 Comp. Dec, 294; 15 id., 692; 21 id., 66; 23 id., 242. 


The loaning of employees from one department to another, with 
certain exceptions, does not relieve the appropriation providing for 
the salary of the loaned employee, nor authorize a charge against the 
appropriation of a department to which the employees are loaned. 
See 6 Comp. Gen. 217; 7 éd., 709, 710; 10 #d., 131, 193, 275. 

Referring to the suggestion made in your concluding paragraph, 
in decision of March 6, 1925, 4 Comp. Gen. 736, 737, it was stated : 


It has been held uniformly that the act cited refers to salaries and not to 
payments or amounts actually received, and to rate of the combined salaries 
rather than the aggregate amount received during a year, and that no payment 
of a part of a salary is authorized if the whole taken with the salary of another 
position or positions exceeds the limitation fixed by the statute. 3 Comp. Gen. 
260. In other words, if the salaries of the positions, computed on the basis of 
the number of hours per day ordinarily worked, and the usual number of 
days per annum, amount to more than $2,000, the prohibition in the act of 
May 10, 1916, applies. 


And in decision of November 19, 1928, 8 Comp. Gen. 261, 263, it 
was stated : 


It has been uniformly held that the limitation in the statutes of 1916, supra, 
has reference to the rate of the combined salaries rather than to the aggregate 
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amount received during the year, and that no payment of a part of a salary 
is authorized if the annual rate taken with the salary of any other position 
or positions held by the employee exceeds the limits fixed by statute. It is 
immaterial on what measure of time the salary is based, whether per annum, 
per diem, per hour, or piecework if the remuneration constitutes salary as 
distinguished from fees. The salary in each instance must be reduced to or 
computed on an annual basis to determine whether there has been a violation 
of the statute. For instance, in decision of October 26, 1923, 3 Comp. Gen. 
260, it was held (quoting from the syllabus) : 

“Employment of the same person as laborer and as clerk at the same time 
when the combined salaries exceed an aggregate rate of $2,000 per annum is 
prohibited by the act of May 10, 1916, 39 Stat., 120, it being immaterial that 
by reason of the intermittent character of the employment the total pay 
actually received per annum does not amount to $2,000.” 

See, also, 4 Comp. Gen. 521. The rule has been applied as late as September 
20, 1928, in decision addressed to the Civil Service Commission, A—24419, in a 
case involving a person receiving combined salary rate of a substitute railway 
mail clerk at $1,850 per annum and a substitute letter carrier at 65 cents per 
hour, both rates having been established by law. 


The rule as to employment under different departments of the 
same person in two part-time positions is stated in decision of No- 
vember 19, 1931, 11 Comp. Gen. 200 (quoting from the syllabus) : 


The employment on different days of the same person in two part-time posi- 
tions under different departments of the Government, such as substitute letter 
carrier and guard to prisoners, with an aggregate compensation in the two 
positions not in excess of the rate of $2,000 per annum, is not in contravention 
of the dual compensation act of May 10, 1916, 39 Stat. 120, as amended by 
the act of August 29, 1916, 39 Stat. 582. This principle is not applicable where 
one of two positions occupied by the same person is full time whether under 
the same or different department, nor to two part-time positions under the 
same department if in contravention of the provisions of section 1765, Revised 
Statutes. 8 Comp. Gen. 261, distinguished. 




































In the absence of any provision in the statute, expressed or im- 
plied to the contrary, administrative furloughs without pay required 
under section 216 of the act of June 30, 1932, Public, No. 212, 47 
Stat. 407, to keep within appropriations made for the fiscal year 
1933, are to be considered the same as leave of absence without pay 
in applying the well-settled principles heretofore announced in the 
interpretation of the dual compensation statutes. 

You are advised, therefore, that the law prohibits dual employ- 
ment under the conditions set forth in paragraphs (1) and (2) of 
your letter. 


(A-41025) 
ECONOMY ACT—ADMINISTRATIVE FURLOUGH 


The provisions of section 216 of the act of June 30, 1932, 47 Stat. 407, author 
izing and directing administrative officers to furlough employees without 
pay to keep within appropriations for the fiscal year 1933 do not permit 
the furlough of a regular permanent employee for whose salary funds have 
been appropriated to puy the salary of a part-time or temporary employee 
to perform the duties of the regular permanent employee. 









Comptroller General McCarl to Hon. William J. Graham, United States Court 
of Customs and Patent Appeals, July 20, 1932: 


Consideration has been given to your letter of July 11, 1932, as 
follows: 


— 2a 


wry 


i ia a ee 


"Me Dee“ 
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I have, during the past year, had several conferences with your office relative 
to the compensation of Mr. Wm. S. Hodges, who has been employed as assistant 
to the reporter of the United States Court of Customs and Patent Appeals at 
the rate of $400 per annum. It was agreed that I would confer with your office 
relative to placing him properly upon the pay roll for the next year. Owing 
to a failure of appropriations, we find that we have but $360 available for 
salary for Mr. Hodges. It is my wish to pay him as much as he received last 
year. It is my purpose, if it may be done within the provisions of the economy 
bill of June 30, 1982, and other relevant provisions of law, to impose an addi- 
tional furlough upon Mr. McWherter, the reporter of the court, and in whose 
office this work is being done, to make the sum required to pay Mr. Hodges. 

This leaves me with two inquiries: First, may such additional furlough be 
imposed upon Mr. McWherter, and, if so, may it be enough to make the requi- 
site reductions, or must any reduction of the compensation of Mr. McWherter 
be made in conformity with the provisions of the classification act? 

Second. In placing Mr. Hodges upon the pay roll, how is his compensation to 
be fixed and at what rate per month in order to make the amount we desire to 
pay him? 

Zecause of the emergency, I will be obliged if I may have an answer at the 
earliest possible occasion. 


It appears that the appropriation for the current fiscal year for the 
personnel of the Court of Customs and Patent Appeals was reduced 
$6,820 from the amount appropriated for the preceding fiscal year. 
Acts of February 23, 1931, 46 Stat. 1324, and July 1, 1932, Public No. 
232, 47 Stat. 490. 

Section 216 of the economy act, Part II of the act of June 30, 1932, 
Public No. 212, 47 Stat. 407, requires the heads of the various execu- 
tive departments and independent establishments to furlough em- 
ployees without pay in order to keep within appropriations made 
for the fiscal year 1933, and there would appear to be no doubt as 
to your authority to furlough employees without pay whenever neces- 
sary to keep within the amounts appropriated. But this authority 
does not permit the furlough of a regular employee, for whose 
salary funds have been appropriated, to pay the salaries of additional 
or temporary employees. On the contrary, the suggestion of fur- 
loughing the regular employee raises a question of whether this work 
should be done by any other than the regular employee, the hiring 
of the temporary employee having been on the basis of that the 
work was more than the regular employee could do in connection with 
his other duties. See decision to you dated May 7, 1932, A-41025, 
wherein it was stated: 

* * * Such a condition does not authorize payment of a lump sum deducted 
from the rate of compensation fixed by law for a regular position of the court, 


to a person not regularly employed by the court, to perform the duties attached 
to a regular position of the court. 


You are advised, therefore, that as the sole purpose of furlough- 
ing Mr. McWherter without pay appearing to be to make funds 
available for the salary of a part-time or temporary employee to 
perform a part of Mr. McWherter’s duties, your first question is 
answered in the negative, making it unnecessary to answer your sec- 
ond question. It may be stated generally, however, that the salary 
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rates of part-time or temporary positions are required to be fixed 
in accordance with the principles of classification and at rates pre- 
scribed in the classification act based on the duties and responsibili- 
ties of the position. 


(A-43285) 


ECONOMY ACT—ADMINISTRATIVE REALLOCATION 





A change in the status and duties of an employee in the field accompanied by 

an administrative reallocation downward in his position is not a promo- 
tion within the purview of section 202 of the act of June 30, 1982, 47 Stat. 
403, nor does it constitute the creating or filling of a vacancy within the 
purview of section 203 of the act and may, therefore, be accomplished 
without presidential action. 


Comptroller General McCarl to the Secretary of War, July 20, 1932: 

There has been received your indorsement of July 8, 1932, re- 
questing to be informed whether the change in the status of a certain 
employee recommended by the Chief of Engineers may be made with- 
out the presidential action prescribed in section 202 of the act of 
June 30, 1932, Public, No. 212, 47 Stat. 403. 

The recommendation of the Chief of Engineers is as follows: 


1. Approval is recommended of a change in the designation and compensa- 
tion of Mr. James A. Grant from principal engineer (civil) at $5,600 per annum 
to senior engineer (civil) at $5,200 per annum in the engineer department at 
large, Cleveland, Ohio, effective July 1, 1932. 

2. Mr. Grant is not unwilling to accept the changes recommended, as evi- 
denced by the correspondence herewith. 

3. Mr. Grant was transferred to the office of the division engineer, Great 
Lakes division, from the Baltimore distr:ct on November 16, 1931, with no 
change in his rate of compensation. At that time it was planned to employ 
him on the St. Lawrence waterway work in connection with negotiations in 
pregress between Canadian authorities and the Board of Engineers appointed 
by Special Order No. 30, May 14, 1980. This work involved alternate plans and 
designs, calculations, and estimates of a special character. It was also thought 
that, in the event of favorable consummation of the negotiations, it was likely 
a separate organization would be set up to carry forward work on the project, 
to which Mr. Grant could be assigned. 

4. Up until recently Mr. Grant has been engaged primarily on the St. Law- 
rence work. The present status of the negotiations, however, is such that no 
prediction can be made as to when mutual agreement will be reached and a 
treaty concluded. 

5. Under these circumstances, it is proposed to discontinue for an indefinite 
period the St. Lawrence special work on which Mr. Grant heretofore has been 
engaged and assign him to normal engineering duties pertaining to the position 
of principal civil assistant to the division engineer, at the rate of compensation 
herein recommended, 
















Sections 202 and 203 of the act in question provide as follows: 





No administrative promotions in the civil branch of the United States 
Government or the government of the District of Columbia shall be made 
during the fiscal year ending June 30, 1933: Provided, That the filling of a 
vacancy, When authorized by the President, by the appointment of an employee 
of a lower grade, shall not be construed as an administrative promotion, but 
no such appointment shall increase the compensation of such employee to a rate 
in excess of the minimum rate of the grade to which such employee is appointed, 
unless such minimum rate would require an actual reduction in compensation. 
The President shall submit to Congress a report of the vacancies filled under 
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this section up to November 1, 1932, on the first day of the next regular session. 
The provisions of this section shall not apply to commissioned, commissioned 
warrant, warrant, and enlisted personnel, and cadets of the Coast Guard. 

No appropriation available to any executive department or independent estab- 
lishment or to the municipal government of the District of Columbia during the 
fiscal year ending June 30, 1933, shall be used to pay the compensation of an 
incumbent appointed to any civil position under the United States Government 
or the municipal government of the District of Columbia which is vacant on 
July 1, 1982, or to any such position which may become vacant after such date: 
Provided, That this inhibition shall not apply (a) to absolutely essential posi- 
tions the filling of which may be authorized or approved in writing by the 
President of the United States, (b) to temporary, emergency, seasonal, or coop- 
erative positions, or (c) to commissioned, Commissioned warrant, warrant, and 
enlisted personnel, and cadets of the Coast Guard. The appropriations or por- 
tions of appropriations unexpended by the operation of this section shall not be 
used for any other purposes but shall be impounded and returned to the Treas- 
ury, and a report of all such vacancies, the number thereof filled, and the 
amounts unexpended, for the period between July 1, 1932, and October 31, 1932, 
shall be submitted to Congress on the first day of the next regular session: 
Provided, That such impounding of funds may be waived in writing by the 
President of the United States in connection with any appropriation or portion 
of appropriation when, in his judgment, such action is necessary and in the 
public interest. 


As the change in the status and duties of the employee in question 
does not constitute a promotion or the appointment of an employee 
from a lower grade to a higher one, section 202 does not appear to 
be applicable. 


Also, the reduction in the employee’s:compensation as a result of 
a change in, or the elimination of a part of the duties of, his position, 


being in the nature of a reallocation downward of his position, does 
not constitute the creating and/or filling of a vacancy within the pur- 
view of section 203, supra. Hence the proposed charge may be ac- 
complished without presidential action. 


(A-43298) 


ECONOMY ACT—LEAVE OF ABSENCE—ARCHITECT OF THE 
CAPITOL 


Except as to absences during recesses of the Congress of legislative employees 
engaged exclusively in connection with congressional activities, when no 
services are required, no employee serving under the Office of the Architect 
of the Capitol may receive annual leave of absence with pay during the 
fiscal year 1933. 


Comptroller General McCarl to the Architect of the Capitol, July 20, 1932: 


Consideration has been given to your letter of July 9, 1932, as 
follows: 


The following is presented for your consideration and an expression of your 
views with reference to the same will be appreciated. 

The Office of the Architect of the Capitol is a part of the legislative branch 
of the Government. Its primary function is to serve the Congress and its 
hours of duty are entirely contingent upon the needs of the Congress whether in 
or out of session. Being part of the legislative establishment and not an 
executive department or independent establishment of the Government, this 
office is not subject to the civil-service laws and regulations nor is it subject to 
any statutory regulations with reference to the matter of leave. 
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In order to maintain a uniform system of administration in the Office of the 
Architect of the Capitol it has been the practice in recent years to allow each 
employee 30 days’ leave with pay annually and leave to the extent of 30 days 
with pay when absent due to illness. This practice was adopted in view of 
the fact that the nature of the work of this organization is such as to normally 
require the services of the greater part of its employees during the entire year 
with the exception of these periods of leave. 

However, it has been impossible to apply such a procedure to all of the 
employees in this organization. The employees of the Capitol Power Plant, 
by direction of the House Office Building Commission, are normally limited to 
30 days’ leave for all purposes of absence in any one year, due to the nature 
of their work. 

The 60 elevator operators of the Capitol, Senate and House Office Buildings 
are entirely under patronage control and are privileged to remain away from 
duty with pay just as frequently and for such lengths of time as the commis- 
sions in charge of the elevator employees elect to permit, during the recess 
periods of the Congress. 

On the other hand, this office is never closed so long as the Congress is in 
session. The hours of duty for many of the employees are of very long and 
irregular duration when the Congress is in session and for these reasons the 
commissious in charge of the buildings feel free to grant such privileges of 
absence with pay to employees as they see fit in that the Office of the Architect 
of the Capitol is an integral part of the legislative establishment and under the 
complete control and direction of the Congress. 

All appointments, promotions, separations, rules, and regulations are made 
by the commissions in charge of the employees under the jurisdiction of the 
Architect of the Capitol and the application of the principles and restrictions 
of annual and sick leave to these employees is considered more in the nature 
of a formality than in the actual usage of leave and sick privileges as applicable 
to the other branches of the Government. It is considered that such ubsences 
from duty with pay could be just as properly recorded as “absence with pay 
under legislative privileges’ as “ annual or sick leave.” 

The use of annual and sick leave by this office has been hitherto adopted more 
for the purpose of good administration from the point of maintenance of uni- 
formity in the organization and also in the effort to equalize the privileges of 
absence with pay for all employees in this office so far as practical of accom- 
plishment. 

Your views are therefore requested as to whether or not the provisions of 
section 103 with reference to the suspension of leave privileges during the fiscal 
year 1983 are applicable to the Office of the Architect of the Capitol in so far 
as the rights of employees in this organization to absence with pay are con- 
cerned when granted by the Architect of the Capitol subject to the proper 
congressional commissions and committees in charge of the employees in this 
organization. 


Section 103 of the act of June 30, 1932, Public, No. 212, 47 Stat. 400, 
provides: 
All rights now conferred or authorized to be conferred by law upon any officer 


or employee to receive annual leave of absence with pay are hereby suspended 
during the fiscal year ending June 30, 1933. 


In view of the definition of the terms “ officer ” and “ employee ” 
in section 104 of the act, there is no reasonable basis upon which 
employees under the Office of the Architect of the Capitol may be 
held to be exempt from the restrictions of this section. In decision 
of July 8, 1932, to the Public Printer, A-43056, 12 Comp. Gen. 9, it 
was stated: 











The term “annual leave” refers to all “vacation” leave of absence with 
pay authorized by law and/or regulation for each year, whether based on the 
calendar, fiscal, or service year, for the personal pleasure, convenience, or bene 
fit of the officer or employee, but does not include sick, quarantine, and military 
leave. Rights to annual leave, as thus defined, as well as to all benefits inci- 
dent thereto, are suspended during the fiscal year 1933, irrespective of whether 
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the leave rights heretofore have been granted absolutely by statute or allowed 
within administrative discretion. 

The plain purpose of the enactment is to effect a saving or economy to the 
Government during the fiscal year 1933, and it must be construed and applied 
to effectuate that purpose. In the absence of any provision in the statute 
limiting the suspension to annual leave which would be earned or accrue during 
the fiscal year 1933, there is no alternative but to hold that the suspension 


applies also to rights to all annual leave accrued or earned and unused prior 
to July 1, 1932. 


In decision of July 14, 19382, A-43204, 12 Comp. Gen. 37, to the 
Secretary of War, it was stated: 


It is immaterial what designation or term is given in statute or regulation 
to leave of absence with pay to “ any officer or employee.” See decision to the 
Governor of the Panama Canal, dated July 9, 1982, A-43069. The plain purpose 
of the statute is to suspend the granting of leave with pay during the fiscal year 
1933 when legislative furloughs without pay are required. The Congress recog- 
nized that to grant leave of absence with pay would be entirely inconsistent 
with the requirement for furloughs without pay and would eliminate or curtail 
the saving required. * * * 

You are advised, therefore, that except as to absences during re- 
cesses of the Congress of legislative employees engaged exclusively 
in connection with congressional activities, when no services are 
required, no employee serving under the Office of the Architect of 
the Capitol may receive annual leave of absence with pay during the 
fiscal year 1933. 


(A-43301) 


ECONOMY ACT—LEGISLATIVE EMPLOYEES 


Absences during recesses of the Congress are not to be considered as “ annual 
leave of absence” within the meaning of section 103 of the act of June 30, 
1932, 47 Stat. 406, as to those legislative employees who are required to 
perform duties only in connection with the activities of the Congress. 

The time when the legislative furlough without pay of one calendar month is to 
be taken under the terms of section 101 (b) of the act of June 30, 1932, 
47 Stat. 399, is primarily within administrative discretion to meet the needs 
of the service, except that no officer or employee may be furloughed for 
more than five days in any calendar month without his consent. 

The restrictions contained in section 203 of the economy act against the uses 
of appropriated funds “ available to any executive department or independ- 
ent establishment or to the municipal government of the District of 
Columbia” for the filling of vacant positions during the fiscal year 1933, 
are not applicable to appropriations provided for the use of the Office of the 
Architect of the Capitol, under the legislative branch of the Government. 

The legislative branch of the Government, including the Office of the Architect 
of the Capitol, is within the term “civil branch of the United States Gov- 
ernment ” as used in section 202 of the economy act prohibiting administra- 
tive promotions during the fiscal year 1933. New positions provided for in 
appropriations for the fiscal year 1933 under the Office of the Architect of 
the Capitol may be filled by employees from within the service resulting in 
an increase in compensation only with the approval of the President, but 
such positions may be filled by transfer of employees without the approval 
of the President if no increase in compensation is involved. 

Legislative employees may be granted military leave of absence with pay during 
the fiscal year 1933. 

As architects employed under personal-service contracts are employees of the 
Government and subject to the statutory limitations on the amount of travel 
allowance, the Architect of the Capitol is required to reduce the rate fixed 
for travel allowance in existing personal-service contracts under which 
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architects are employed to the rates fixed in the subsistence expense act 

of 1926, as amended by sections 207-210 of the economy act. 

The temporary employees engaged in connection with the construction work 
performed under the direction of the Architect of the Capitol whose com- 
pensation is at a rate in excess of $1,000 per annum are subject to the 
restrictions of the 5-day week, legislative furlough, or percentage reduction 
in compensation. 

The compensation of per diem employees under the Office of the Architect of 
the Capitol who, prior to July 1, 1932, did not regularly work more than 
five days per week, is not for adjustment under the terms of section 101 (a) 
of the economy act on the basis of ten-elevenths of the rate for a week's 
work of five and one-half days, but their compensation rate as of June 30, 
1932, is subject to the reduction of 84% per cent if in excess of the rate 
equivalent to $1,000 per annum. 


Comptroller General McCarl to the Architect of the Capitol, July 20, 1932: 

Consideration has been given to your letter of July 8, 1932, present- 
ing for decision a number of questions involving the application of 
provisions of the act of June 30, 1932, Public, No. 212, 47 Stat. 382. 
The portions of your letter containing the several questions will be 
stated and considered in the order appearing: 

* * * There are 60 employees, carried on pay rolls under the jurisdiction 
of this office, engaged in the capacity of elevator operators and conductors 
whose services are under patronage control. These employees are selected by 
the patronage committees of the House and Senate and the appointments made 
by the Architect of the Capitol upon instructions from these committees. These 
employees have always been subject to the same conditions as the patronage 
employees paid on the rolls of the House and Senate and have been required to 
render regular services only during the sessions of the Congress. 

During the recess periods of the Congress, these employees are permitted 
such absences from duty with pay as the congressional commissions in charge 
of these employees choose to grant them. Their tenure of office is of no definite 
duration, being subject to termination at the will of the patronage committees. 

With reference to the application of the provisions of the act with regard to 
absence with pay when applied to these employees, it should be noted that if all 
of these employees were held on duty during the recess of the Congress, there 
would be no duty for them to perform in that only certain of the elevators in 
the Capitol, House, and Senate Office Buildings are operated during this period. 
However, during the period while the Congress is in session, these elevator con- 
ductors are required to remain on duty until the respective Houses under which 
they are employed adjourn. 

This office, therefore, will proceed on the basis that these employees do not 
fall within the provision of section 103. It should be noted that in so far as 
the legislative branch of the Government is concerned its officers and em- 
ployees are on duty for whatever periods are necessary to serve the Congress 
while in or out of session. Daily periods of duty are not controlled by regular 


hours and compensatory periods of absence with pay are therefore necessary 
for the long hours of continuous duties. 


Section 103 of the act of June 30, 1932, Public, No. 212, 47 Stat. 
400, provides: 


All rights now conferred or authorized to be conferred by law upon any officer 
or employee to receive annual leave of absence with pay are hereby suspended 
during the fiscal year ending June 30, 1933. 


In decision of July 14, 1932, to the Secretary of War, A-43204, 12 
Comp. Gen. 37, it was stated: 


Absence from place of duty, as distinguished from absence from duty, when 
actual service may not be rendered nor duties performed, is not, by any reason- 
able application of the phrase “annual leave of absence with pay” within 
the meaning of the statute. That is to say, if a year of service is less than 
12 months due to conditions over which the officers and employees have no 
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control, such as the length of the school year, or a term of court heretofore 
established, and not generally susceptible to change by administrative action, 
the remainder of the period of the year when no service may be performed is not 
“annual leave of absence” within the meaning of section 103 of the 
statute. * * * 


Applying the same principle, absences during recesses of Congress 
are not to be considered as “annual leave of absence” as to those 
legislative employees who are required to perform duties only in 
connection with the activities of the Congress. 


As to the application of the furlough plan to this organization, the ques- 
tion is raised as to whether or not 2% days deductions in pay may be made 
every month from all employees’ pay regardless of whether the furlough is 
actually taken each month or not; or whether the deductions may only be 
made as the furlough is actually used from month to month. It is presumed 
that 14% days pay must be deducted for each day a furlough is taken. 

In the preparation of pay rolls, this office desires to be informed whether 
deductions under the 814 per cent reduction plan and the furlough plan should 
be reflected in the gross amount earned or should be recorded as a distinct 
deduction in the column captioned “ Other deductions” (Standard Form 1013). 


| 
Gr. amt. 


Net amt. | 
earned 


paid Remarks 


| 
Ret. ded. | Other ded. 


John Doe, senior clerk, CAF- 
5, $2,400 per annum__- __ ~__|$200.00 | $7. 00 | § $16. 67 $176. 33 | 8%% ded, 
0 


r 
John Doe, senior clerk, CAF- | | 
, $2,400 per annum i | 176. 33 | 84% ded. 


aplenty oi ob te a Oe <1 3) | 


In decision of July 8, 1932, A-43126, 12 Comp. Gen. 11, to the 
Public Printer, it was stated: 


* * * ‘The time when the furlough may be taken under subsection (b) is 


primarily within administrative discretion to meet the needs of the service, 
except that no officer or employee may be furloughed for more than five days 
in any one calendar month without his consent. * * * 


It is believed your problems expressed in these paragraphs will be 
solved by a careful application of the principles and procedure stated 
in general decision of July 8, 1932, A-43276, 12 Comp. Gen. 16, and 
general letter of July 12, 1932, containing pay rol and accounting 
procedure entitled “Furlough and compensation deductions, im- 
pounding of same, and vacancy savings.” 


Section 203 of Pub. Law 212 reads in part: “ No appropriation available to 
any executive department or independent establishment or to the municipal 
government of the District of Columbia during the fiscal year ending June 30, 
1933, shall be used to pay the compensation of an incumbent appointed to any 
civil position under the United States Government or the municipal government 
of the District of Columbia which is vacant on July 1, 1932, or to any such 
position which may become vacant after such date: Provided, That this inhibi- 
tion shall not apply (a) to absolutely essential positions the filling of which may 
be authorized or approved in writing by the President of the United States; (b) 
to temporary, emergency, seasonal, or cooperative positions. * * * The ap- 
propriations or portions of appropriations unexpended by the operation of this 
section shall not be used for any other purposes but shall be impounded and 
returned to the Treasury, * * * Provided, That such impounding of funds 
may be waived in writing by the President of the United States * * 

Since the Office of the Architect of the Capitol is neither an executive gre 
ment nor an independent establishment nor part of the municipal government of 
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the District of Columbia, but is instead a part of the legislative establishment 
(a fact Which was upheld in your decision A—17531, dated March 3, 1927), it is 
the opinion of this office that the Office of the Architect of the Capitol is excluded 
from the restrictions of this provision and that the Architect of the Capitol may 
therefore fill any or all vacancies which in his judgment are necessary for the 
good of the service without the approval of the President of the United States 
(it being understood, of course, that appointments in connection with the House 
Office Building and Capitol power pliant would continue to be subject to the 
approval of the House Office Building Commission, and those in connection with 
the Senate Office Building would continue to be subject to the Senate Committee 
on Rules). ; 

This section would also seem to exempt the Architect of the Capitol from 
impounding any savings, without the approval of the President, that might be 
effected by not filling vacancies or that might be effected by filling vacancies 
at lower rates than those paid the former incumbents, or by any other turn- 
over not resultant from furloughs or pay cuts. It is therefore believed that 
such savings could be used for other purposes in the legislative branch in view 
of the fact that the appropriations under the Architect of the Capitol, with 
the exception of “Salaries, Architect of the Capitol,” are lump-sum appro- 
priations. 

It is presumed that all of the positions occupied by employees engaged in 
connection with the construction projects under the jurisdiction of this office 
fall within the classification of temporary positions, which are exempted under 
section 203 from the general restrictions applicable to the filling of vacancies. 

Your views are therefore requested as to the proper interpretation of 
section 203. 


In decision of March 3, 1927, 6 Comp. Gen. 565, to which you refer, 
it was held that “ Personal services paid for from appropriations 
under your control are performed in positions in the legislative branch 
of the Government.” As the restrictions contained in section 203 of 
the economy act are expressly applicable to appropriations “ avail- 
able to any executive department or independent establishment or to 
the municipal government of the District of Columbia,” your con- 
clusions expressed in the paragraphs last above quoted from your 
submission are correct—that the appropriations under the Architect 
of the Capitol are not subject to the restrictions of section 203 of the 
economy act. Referring to the last sentence of the third paragraph, 
last above quoted, it is to be understood, of course, that exemptions 
of the appropriations for the legislative branch of the Government 
from the restrictions of section 203 of the economy act do not render 
the appropriations available for any purpose other than those coming 
within the terms of the appropriation. 


Section 202 of Pub. Law 212, reads in part: “ No administrative promotions 
in the civil branch of the United States Government or the government of the 
District of Columbia shall be made during the fiscal year ending June 30, 1933: 
Provided, That the filling of a vacancy, when authorized by the President, by 
the appointment of an employee of a lower grade, shall not be construed as an 
administrative promotion, but no such appointment shall increase the compensa- 
tion of such employee to a rate in excess of the minimum rate of the grade to 
which such employee is appointed, unless such minimum rate would require an 
actual reduction in compensation.” 

Your views are requested as to whether or not the restriction, with reference 
to the necessity of having the authority of the President to fill all vacancies, 
when made by promotions between grades, would apply to the Office of the 
Architect of the Capitol in the event that this office is considered exempt from 
the provision of section 203. 

Congress has appropriated funds for 14 new positions at the Capitol Power 
Plant for the fiscal year 1933, and it is the desire of this office to fill most of 
these positions by the promotion of employees from lower to higher grades. 
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Your views are therefore requested as to whether or not these promotions 
may be made without the approval of the President, particularly since the posi- 
tions have been authorized by the Congress and the appointments (promotions) 
would be approved by the House Office Building Commission; and also in view 
of the language of section 203 as heretofore discussed in this letter. 

The phrase “civil branch of the United States Government ” is 
used here in its broadest sense to distinguish the civil from the mili- 
tary, and without regard to the three constitutional branches of the 
Government, legislative, executive, and judicial. Note the difference 
between “in the civil branch of the United States Government” as 
used in section 202 and “ any executive department or independent 
establishment” as used in section 203 of the statute. In decision of 
July 16, 1932, to the Secretary of the Treasury, A~43357, 12 Comp. 
Gen, 69, after quoting section 202, it was stated: “The inhibition 
here is not alone against the use of funds from the Treasury, but also 
against the administrative action of promotion or appointment, with 
the exceptions noted.” You are advised, therefore, that administra- 
tive promotions involving increase in compensation of employees 
already in the service to fill the 14 new positions at the Capitol power 
plant may be made only with the approval of the President. If no 
increase in compensation is involved, these positions in the legislative 
branch of the Government may be filled by transfer of employees 
already in the service without the approval of the President. 

This office also desires to be informed as to whether or not it will be proper 
to grant military leave of absence to employees belonging to the National 
Guard, during the fiscal year 1933. 

This question is answered in the affirmative. See decision of July 
14, 1932, A-43202, 12 Comp. Gen. 36, to the Secretary of the Navy, 
and decisions therein cited. 

With reference to section 208 of Pub., 212, your views are requested as to 
whether or not this office has the authority under the law to modify the “ per- 
sonal service’ contracts which it has entered into with various architects for 
the rendering of consulting architectural services for the construction of the 
new buildings under the jurisdiction of this office, so as to alter the agreement 
to reimburse the consulting architects for actual subsistence expenses, incurred 
in the course of official travel for this office, not to exceed $7.00 per diem and 
to include, in lieu of the actual subsistence expenses, expenses allowable on 
a per diem basis not to be in excess of $5.00 per diem. As an examplification 
of this condition, the following portion of contract ACsc-2, dated May 15, 
1930, with Cass Gilbert, Cass Gilbert, jr., and John R. Rockart, architects 
for the new Supreme Court Building, is cited: 

“The party of the first part agrees to reimburse the parties of the second 
part, the cost of transportation and subsistence incurred by them and their 
assistants while traveling upon official business under orders from the party 
of the first part in discharge of duties connected with the work, transportation 
being furnished on Government requests, and cost of subsistence and incidental 
expenses not to exceed $7.00 per diem for each person. The number of trips, 
times, and duration of all such periods of travel to be directed by written 


authority from the party of the first part and such periods of travel are not 
to be exceeded except upon written extensions from the party of the first part.” 


In decision of December 31, 1925, 5 Comp. Gen. 450, it was held 
(quoting from the syllabus) : 
The employment of personal services by contract, in connection with the 


Arlington Memorial Bridge Commission, as authorized by section 3 of the act 
5919°—33——_7 
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of February 24, 1925, 43 Stat. 975, constitutes the persons so contracted with 
employees of the United States subject to the same statutory limitations on 
traveling and subsistence expenses as are applicable to regular employees of 
the United States. 


And in decision of February 15, 1926, 5 Comp. Gen. 629, it was 
held as follows (quoting from the syllabus) : 


The personal services of architects and consulting engineers may not be 
obtained by contracting with a firm or other agency to supply the services on a 
cost-plus or other basis. Such services may be obtained only by direct employ- 
ment, constituting them employees of the United States subject to the statutory 
limitations on traveling expenses. 5 Comp. Gen. 450, affirmed. 


There appears no provision in the statutes authorizing the con- 
struction of and providing appropriations for the new Supreme 
Court Building which could be construed as exempting architects 
employed in connection therewith on the basis of personal-service 
contracts from the statutory restrictions on reimbursement for travel- 
ing expenses of Federal employees. See section 2 (2) of the act of 
December 20, 1929, 46 Stat. 51; act of March 26, 1930, 46 Stat. 96; 
act of June 6, 1930, 46 Stat. 515; Public Resolution of July 3, 1930, 
46 Stat. 1018; and act of February 23, 1931, 46 Stat. 1373. As sec- 
tions 207-210 of the economy act of June 30, 1932, entitled “ Per- 
manent reduction of travel allowances,” modify the subsistence ex- 


pense act of 1926 to eliminate all reimbursement for travel on an 
actual-expense basis and limit reimbursement for travel to a per 


diem allowance not to exceed the rate of $5 within the limits of the 
continental United States, this question is answered in the affirmative. 


In the cases of temporary employees, engaged in connection with construction 
projects under the jurisdiction of this office on a per annum basis, information 
is desired as to whether or not the provisions of Public Law No. 212, with refer- 
ence to temporary reduction in salaries, applies to such employees, and if so, 
whether it is optional with the Architect of the Capitol to apply either the 814 
per cent reduction or the furlough plan as he may see fit. It is to be noted 
that in appointing such employees of a professional or technical status the 
Architect of the Capitol has the right by law to make the appointment at any 
rate of compensation which he deems reasonable or proper. 

With reference to employees, engaged for temporary periods, either in con- 
nection with construction projects or major repairs or alterations or other such 
jobs, on a per diem basis, your views dre requested as to whether or not these 
employees are to be subjected to a reduction in pay either through the furlough 
or the 814 per cent salary reduction plan. 


Section 104 of the economy act of June 30, 1932, provides, in part, 
as follows: 


Sec. 104. When used in this title— 

(a) The terms “ officer” and “employee” mean any person rendering serv- 
ices in or under any branch or service of the United States Government or the 
government of the District of Columbia, but do not include * * * 


Eleven exceptions are made, none of which would apply to the 
employees under the Office of the Architect of the Capitol. You are 
advised, therefore, that the provisions of sections 101 (a), (b), and 
(c) and sections 102 and 103 of the act are applicable to the perma- 
nent and temporary employees engaged in connection with the con- 
struction work under the Office of the Architect of the Capitol. 





DECISIONS OF THE COMPTROLLER GENERAL 


Section 105 (d) and (6) of the act provide: 
Sec. 105. During the fiscal year ending June 30, 1933— 


* * ” * * * * 


(d) In the case of the following persons the rate of compensation is reduced 
as follows: If more than $1,000 per annum but less than $10,000 per annum, 
81% per centum; if $10,000 per annum or more but less than $12,000 per annum, 
10 per centum; if $12,000 per annum or more but less than $15,000 per annum, 
12 per centum; if $15,000 per annum or more but less than $20,000 per annum, 
15 per centum ; if $20,000 per annum or more, 20 per centum ; 

* * a * * * * 

(6) Officers and employees (as defined in section 104 (a)) occupying positions 
the nature of the duties and periods of work of which make it impracticable to 
apply the provisions of subsections (a) and (b) of section 101. 


Under the provisions of sections 101 (a) and (b) of the act you 
have the option of applying either the 5-day week or legislative 
furlough of 30 calendar days to per annum employees, but where the 
duties of the positions and the periods of work make it impracticable 
to apply either of said provisions, they are subject to the percentage 
reductions stated in section 105 (d) of the statute. Any authority 
you have by statute or otherwise to fix salary rates is suspended dur- 
ing the fiscal year 1933, in'so far as increasing the rates are concerned. 
See section 202 of the statute. 


With reference to per diem employees, engaged from time to time by this office, 
who dre never employed for more than 5 days in any week, such as carpenters, 
tradesmen, mechanics, and laborers performing work of a corresponding char- 
acter, this office desires to be informed whether or not such employees are to be 
subjected to the salary reduction provisions of Pub. Law 212 and, if not, what 
evidence would be required to indicate that such temporary employees—partic- 
ularly laborers—would normally be within the 5 days per week limit, without 
consideration of Pub. Law 212, in view of the fact that such a problem involves 
the question of impounding of funds, 


In decision of July 14, 1932, to the Secretary of the Navy, A-43185. 
12 Comp. Gen. 30, it was stated : 


(1) (b) It is understood that the employees here involved are part-time per 
diem. employees who regularly worked less than five days per week prior to 
July 1, 1932, and are not regular full-time per diem employees who have been 
on leave or furlough without pay for a portion of each week. In decision of 
July 8, 1982, A-43126, to the Public Printer, it was stated in question and 
answer 3, as follows: 

“3. Under subsection (a) can the new rate for five days of 10/11 of the 
present pay for a week’s work of five and one-half days be considered as 
fixing the per hour and per day rate without regard as to whether the em- 
ployee works the full five days or a portion thereof each week?” 

o Yes.” 

This was intended to apply to per diem employees who regularly work five 
days per week but who are on alithorized leave of absence or furlough with- 
out pay for a portion thereof. The operation of section 101 (a) of the 
statute is to increase the per diem rate on a 5-day week basis. Application 
thereof to regular part-time per diem employees who, prior to July 1, 1932, 
did not work five days per week, as distinguished from employees on author- 
ized leave or furlough without pay, would result in an increase in the per 
diem rate for part-time service based on the rate received June 30, 1932. No 
such increase is contemplated under the statute. You are advised, therefore, 
that the provisions of section 101 (a) do not apply to part-time per diem em- 
ployees as distinguished from full-time employees on authorized leave or fur- 
lough with pay a portion of the 5-day week. If it is administratively im- 
practical to apply the 5-day week or legislative furlough to any persons 
regularly working only part-time, who come within the terms “officer” and 
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“employee ” as defined in section 104 of the statute, their compensation rate as 
of June 30, 1982, is subject to 844 per cent reduction. See section 105 (d) (7). 


The same principle is applicable to part-time temporary employees 
under the Architect of the Capitol who, prior to July 1, 1932, did not 
regularly work more than five days per week. 

Answer to your question regarding reimbursement for services of 


District of Columbia employees will be made the subject of a sepa- 
rate communication. 


(A-43339) 


ECONOMY ACT—FOREIGN SERVICE—LEAVE OF ABSENCE AND 
TRANSIT TIME 


As all leave with pay to Foreign Service officers and employees is suspended 
during the fiscal year 1933; all rights to transit time pay as incidental to 
such leave are also suspended, except that employees in the United States 
in a leave status prior to July 1, 1982, may be allowed their return transit 
time as an incident to the leave taken prior to July 1, 1982. 

The economy act makes no change in the sick leave granted to the Foreign Serv- 
ice personnel and it remains cumulative to the same extent as formerly. 

No change is made by the economy act in the rule that an employee may not be 
granted annual or sick leave with pay at the beginning of a calendar or 
other leave year immediately following a period of absence in a nonpay 
status in a preceding year unless and until there has been a return to duty. 


Comptroller General McCarl to the Secretary of State, July 20, 1932: 
There has been received your letter of July 11, 1932, as follows: 


The department will appreciate an early decision on the following questions 
which arise under the provisions of the legislative act approved June 30, 1932: 

1. Under the provisions of section 22 of the act of February 23, 1931, a num- 
ber of officers were ordered to the United States on leave of absence at Govern- 
ment expense. It is desired to ascertain whether it will be held that the transit 
period required in returning to the post of duty shall be considered as leave, and 
without salary. 

Section 22 of the act of February 23, 1931, is in part as follows: 

“ Section 22. That the Secretary of State is authorized whenever he deems it 
to be in the public interest to order to the United States on his statutory leave 
of absence any Foreign Service officer or vice consul of career who has per- 
formed three years or more of continuous service abroad: Provided, That the 
expenses of transportation and subsistence of such officers and their immediate 
families, in traveling from their posts to their homes in the United States and 
return, shall be paid under the same rules and regulations applicable in the 
case of officers going to and returning from their posts under orders of the Sec- 
retary of State when not on leave: And provided further, That while in the 
United States the services of such officers shall be available for trade conference 
work or for such duties in the Department of State as the Secretary of State 
may prescribe, but the time of such work or duties shall not be counted as 
leave. 

“The Secretary of State is authorized, in his discretion and subject to such 
regulations as may be issued by the President, to grant to any officer or 
employee of the Foreign Service not to exceed sixty days’ annual leave of 
absence with pay. If such officer or employee returns to the United States, the 
leave of absence granted under the provisions of this section shall be exclusive 
of the time actually and necessarily occupied in going to and from the United 
States, and such time as may be necessarily occupied in awaiting sailing. Any 
portion of sixty days’ annual leave not granted or availed of in any one year 
may be cumulative, not to exceed, exclusive of time in transit and awaiting 
sailing, one hundred and twenty days in three years or one hundred and eighty 
days in four years: Provided further, That employees not American citizens 
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may be granted not to exceed thirty days’ leave of absence with pay in any one 
jar ee @™ 

In view of the express terms of this section it is the department’s belief that 
such transit period would not be considered as a part of the leave period, as 
it is specified that the “leave of absence granted under the provisions of this 
section shall be exclusive of the time actually and necessarily occupied in going 
to and from the United States, and such time as may be necessarily occupied in 
awaiting sailing.” It is therefore trusted that you will concur in the depart- 
ment’s belief that the transit period should be treated as pursuant to the carry- 
ing out of official orders of this department, during which time the leave with- 
out pay status does not apply. 

2. The question of the status of officers under the provisions of the legislative 
act also arises in the cases of those officers who, having been granted leave of 
absence at their own expense, were in the United States on the effective date of 
the act. The terms of section 22 of the act of February 23, 1931, in so far as 
the transit period is concerned, are also applicable to officers on leave at their 
own expelse, and it is trusted that it may be held that their status during the 
transit period in returning to their posts need not be considered as leave without 


y. 

3. A number of officers are now on leave in the United States at their own 
expense, and upon the termination of their leave they will not return to their 
old posts, but will be transferred to new posts. It is trusted that in such cases 
also the transit period in proceeding from the United States to the new post 
need not be considered as leave without salary. 

4. Is sick leave commencing July 1, 1932, cumulative? 

5. May the sick leave cumulated from 1931 be taken in connection with 1932 
sick leave? 

6. May the annual cumulative leave from 1931 be allowed in case of serious 
prolonged illness after July 1, 1932? 

7. Are the provisions operative which inhibit the ‘taking of leave (for the 
purpose of sick leave) with pay following a period of leave without pay, with- 
out having in the interim returned to the post? 

As the department has a number of cases pending that are pressing for 
decision on the question of transit periods and leaves, an early reply will be 
much appreciated. 


Section 103 of the act of June 30, 1932, Public No. 212, 47 Stat. 
400, provides: ' 


Sec. 103. All rights now conferred or authorized to be conferred by law upon 
any officer or employee to receive annual leave of absence with pay are hereby 
suspended during the fiscal year ending June 30, 1933. 


In decision of July 8, 1932, A-43056, 12 Comp. Gen. 9, to the 
Public Printer, it was stated: 


The term “annual leave” refers to all “vacation” leave of absence with 
pay authorized by law and/or regulation for each year, whether based on the 
calendar, fiscal, or service year, for the personal pleasure, convenience, or 
benefit of the officer or employee, but does not include sick, quarantine, and 
military leave. Rights to annual leave, as thus defined, as well as to all benefits 
incident thereto, are suspended during the fiscal year 1933, irrespective of 
whether the leave rights heretofore have been granted absolutely by statute 
or allowed within administrative discretion. 


The right to pay for transit time is granted in section 22 of the 
Foreign Service act of February 23, 1931, only as an incident to and 
in connection with annual leave of absence with pay; and as all 
annual leave of absence with pay has been suspended during the 
fiscal year 1933, it follows that all rights to transit time pay under 
said section 22 likewise are suspended during the fiscal year 1933, 
except as hereinafter stated. 

It appears from your submission that there were on July 1, 1932, 
a number of Foreign Service officers and employees in the United 
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States on leaves of absence pursuant to the statutory provisions 
quoted in your submission... In view of the suspension of all leave 
with pay during the fiscal year 1933, these officers and employees 
were automatically in a nonpay status beginning July 1, 1932, and 
will remain so during all time absent from their posts of duty on 
leave. But with respect to the transit time for the return trip, since 
said trip is incident to and necessary as a result of leave legally 
taken prior to July 1, 1932, the right acquired under the act of Feb- 
ruary 23, 1931, to be regarded as in a duty and pay status during the 
time necessary for the return trip was not suspended by the provi- 
sions of section 103, swpra. Accordingly, I have to advise that such 
of the Foreign Service officers and employees who were in the United 
States on statutory leaves of absence with pay prior to July 1, 1932, 
will resume a duty and pay status upon the dates they begin their 
return trip to their posts of duty, provided there be no unnecessary 
delay in completing such trip. Questions 1, 2, and 3 are answered 
accordingly. 

It is presumed that questions 4 to 7 of your submission are intended 
as pertaining to Foreign Service personnel only, and they will be 
answered on that basis. 

In addition to the matter quoted in your submission from section 
22 of the Foreign Service act, said section contains the following 
provision : 


The Secretary of State is also authorized to grant to any officer or employee 
of the Foreign Service on account of personal illness or on account of exposure 
to a contagious disease which would render presence at a post of duty hazardous 
to the health of fellow employees, sick leave of absence with pay at the rate 
of fifteen days a year, the unused portion of such sick leave to be cumulative 
not to exceed one hundred and twenty days: Provided, That during the first 
year of operation of this act not to exceed thirty days of additional sick leave 
of absence with pay may be granted. 


Section 215 of the act of June 30, 1932, permanently amending the 
leave laws applicable to officers and employees of the Government, 
excepts from its operation officers and employees of the Foreign Serv- 
ice holding an official station outside the continental limits of the 
United States. Therefore, said section does not make any change in 
the sick-leave provisions applicable to such Foreign Service em- 
ployees. Neither does section 103 of said act affect in any way any 
rights acquired under law or authorized regulation to sick leave with 
pay. 

In answer to questions 4 and 5 it may be stated that the sick leave 
for Foreign Service employees remains cumulative to the same extent 
as prior to June 30, 1932. 

As to question 6 it may be stated that no annual leave with pay can 
be granted or taken between June 30, 1932, and July 1, 1933, irre- 
spective of whether it wac cumulative or otherwise, and the fact that 
an officer or employee has taken all the sick leave with pay to which 
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he may be entitled during the fiscal year 1933 does not authorize the 
granting to him of either current or accumulated annual leave to 
cover further or additional periods of absence on account of illness 
or otherwise. 

There is nothing in the act of June 30, 1932, which requires or 
authorizes any change in the rule that employees may not be granied 
annual or sick leave of absence with pay at the beginning of a calen- 
dar or other leave year immediately following a period of absence in 
a nonpay status in a preceding year unless and until there has been 
a return to duty. 10 Comp. Gen. 102, and A-41582, April 8, 1932. 
Accordingly, question 7 :s answered in the affirmative. 


(A-43369) 
ECONOMY ACT—LEAVE OF ABSENCE 


Employees of the Treasury Department whose salaries are derived from assess- 
ments on banks are specifically excepted by section 104 of the act cf June 
30, 1932, 47 Stat. 400, from the restrictions of Title I and continue to be 
entitled to annual leave with pay during the fiscal year 1933 to the extent 
permitted by section 215 of the act; i. e., they may be granted between 
July 1 and December 31, 1932, such annual leave with pay as when added 
to the leave previously taken during the calendar leave year will not ex- 
ceed 15 days. Employees who have been granted and have taken more than 
15 days’ annual leave with pay prior to July 1, 1932, will not be required 
to refund the compensation for such excess leave. 


Comptroller General McCarl to the Secretary of the Treasury, July 20, 1932: 
There has been received your letter of July 11, 1932, as follows: 


In reference to the (economy bill) legislative appropriation act approved June 
30, 1932, Public No. 212, this department desires your decision on the following 
questions : 

Are the officers and employees of the National Bank Redemption Agency of 
the office of the Treasurer of the United States and the employees of the Re- 
demption Division of the office of the Comptroller of the Currency, whose 
salaries are derived from assessments upon the national and Federa) reserve 
banks, subject to the furlough provisions of Title I, section 101 (b)? Also, are 
the rights of such officers and employees to receive annual leave with pay dur- 
ing the fiscal year ending June 30, 1933, suspended under Title I, section 103? 

Section 104 (a) defines the terms “ officer” and “ employee” as used in Title 
I and specifically enumerates certain classes of officials and employees who are 
excluded from that definition. One class exciuded is “(7) publie officials and 
employees whose compensation is derived from assessments on banks and/or 
is not paid from the Federal Treasury.” 

While Congress appropriates funds to pay the compensation of the employees 
of the National Bank Redemption Agency of the Office of the Treasurer of the 
United States and the employees of the Redemption Division of the Office of 
the Comptroller of the Currency, the Government is reimbursed by assessinents 
levied on banks pursuant to the provisions of the act of June 20, 1874 (18 Stat. 
123), which reads in part as follows: 

“* %* * Provided, That each of said ussociations shall reimburse to the 
Treasury the charges for transportation and the costs for assorting such notes; 
and the associations hereafter organized shall also severally reimburse to the 
Treasury the cost of engraving such plates as shall be ordered by each associa- 
tion, respectively; and the amount assessed upon each association shall be in 
proportion to the circulation redeemed, and be charged to the fund on depos't 
with the Treasurer.” 
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The purpose of Title I of the act is not applicable to such employees, since 
their compensation is paid ultimately by the banks and does not affect the 
problem of balancing the Budget of the Government, and, even if it be econ- 
sidered that the compensation of these employees is paid in the first instance 
from the Federal Treasury, it seems clear from a consideration of the act of 
June 20, 1874, that their compensation is “ derived from assessments on banks ” 
and that, therefore, they come within the exempted class. 

The decision of the Comptroller General (A-9897) vol. 4, p. 1075-1076, clearly 
recognized that the funds out of which these officials and employees are paid 
are “derived by reimbursement from the Federal reserve and national banks.” 

If these officials and employees come within the meaning of section 104 (a) 
(1), are they exempt from the furlough provisions; and if so (2) are they also 
exempt from suspension of annual leave with pay; and (3) are they entitled 
under section 215 to fifteen days’ annual leave with pay; and (4) will such 
fifteen days’ leave be on the basis of the fiscal year beginning July 1, 1932; or 
(5) will it be confined to the calendar year beginning January 1, 1932; and 
(6) what is the status of an employee who has received more than fifteen days’ 
annual leave with pay between January 1 and June 30, 1932? 

There are other officials and employees of the Treasury Department not paid 
from appropriated funds but whose compensation is “ derived from assessments 
on banks and/or is not paid from the Federal Treasury ” who are exempt from 
the provisions of Part II, Title I, which includes exemption from the provisions 
of section 103 with respect to annual leave. Section 215 provides in part that 
“hereafter annual leave with pay shall not be granted in excess of 15 days in 
any one year.” Will (1) such fifteen days’ leave be on the basis of the fiscal 
year beginning July 1, 19382; or (2) will it be confined to the calendar year 
beginning January 1, 1982; and (3) what is the status of an employee who has 
received more than fifteen days annual leave with pay between January 1 
and June 30, 1982? 


The fact that the employees of the national bank redemption 
agency of the office of the Treasurer of the United States and 
the employees of the redemption division of the office of the Comp- 
troller of the Currency are paid their compensation from appro- 
priated funds does not render them any the less employees “ whose 
compensation is derived from assessments on banks and/or is not 
paid from the Federal Treasury ” if, as stated by you, the entire 
amount of their compensation is assessed against and collected from 
the banks or banking associations not supported from appropriated 
funds. See decision to you of July 16, 19382, A-43357, 12 Comp. 
Gen. 69, relative to certain employees in the Customs Service. 

In view of the specific exemption from the definitions of “ officer ” 
and “employee ” under section 104 of the act of June 30, 1932, of 
employees whose compensation is derived from assessments on banks, 
such employees are exempted from all of the restrictions of Title I, 
in which the terms “ officers” and “employees” are used, that is, 
where the restriction is limited to officers and employees, including 
the furlough provisions and the provision for suspension of annual 
leave with pay. 

Section 215 of the act of June 30, 1932, Public, 212, 47 Stat. 407, 
provides: 

Hereafter no civilian officer or employee of the Government who receives an- 
nual leave with pay shall be granted annual leave of absence with pay in excess 
of fifteen days in any one year, excluding Sundays and legal holidays: Provided, 


That the part unused in any year may be cumulative for any succeeding year: 
Provided further, That nothing herein shall apply to civilian officers and em- 
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ployees of the Panama Canal located on the isthmus and who are American 
citizens or to officers and employees of the Foreign Services of the United States 
holding official station outside the continental United States: Provided further, 
That nothing herein shall be construed as affecting the period during which pay 
may be allowed under existing laws for so-called sick leave of absence: Pro- 
vided further, That the so-called sick leave of absence, within the limits now 
authorized by law, shall be administered under such regulations as the Presi- 
dent may prescribe so as to obtain, so far as practicable, uniformity in the vari- 
ous executive departments and independent establishments of the Government. 


Annual leave of absence to departmental employees generally, as 
authorized by the act of March 15, 1898, 30 Stat. 316, as amended, 
was based on the calendar year. In some other services the annual 
leave was based on the fiscal year and in some others on the 
service year. There appears nothing in the said section 215 to 
indicate an intent to change in this respect the laws or, practices 
theretofore existing. Leave of absence with pay is a privilege in the 
nature of a gratuity, and the conditions and extent thereof may be 
changed or modified by the Congress at its pleasure. By section 215, 
supra, the Congress has limited the annual leave of absence with pay 
to not to exceed 15 days in any leave year, and as the present leave 
year, so far as the employees referred to in your submission are 
concerned, at the time of the enactment, was from January 1 to 
December 31, the effect of the limitation is to preclude the granting 
after July 1, 1932, of annual leave with pay when it would result in 
the employee receiving more than 15 days’ annual leave with pay 
during the current leave year. 

Therefore a person otherwise entitled to annual leave with pay 
during the last half of the calendar year 1932 and who had received 
15 or more days’ annual leave with pay prior to July 1, 1932, is not 
entitled to any further leave of absence with pay before January 1, 
1933, but a person who had less than 15 days’ leave of absence with 
pay during the first half of the calendar year 1932 may be granted 
during the last half of such calendar year, if otherwise entitled 
thereto, such additional leave with pay as, when added to that pre- 
viously taken, would not exceed 15 days. 

With respect to employees of the particular services above men- 
tioned who had been granted and had taken more than 15 days’ leave 
with pay during the first half of the calendar year 1932, I have to 
advise that if the taking of such leave with pay was legal and proper 
at the time of the taking, section 215 of the act of June 30, 1932, does 
not require or authorize regarding the excess over 15 days as leave 
without pay or collecting from the employee the compensation re- 
ceived for such excess leavé. (27 Comp. Dec. 583). See also decision 
of July 16, 1932, A-43338, 12 Comp. Gen. 63. 
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(A-43306) 


MILEAGE—USE OF OWN AUTOMOBILE—FRACTIONAL DAYS 






































As employees absent from their duty station only between the hours of 8 a. m. 
and 6 p. m. are not.in a travel status, they may not be reimbursed for the 
use during such absences of their privately owned automobiles on a mileage 
basis under the act of: February 14, 1931, 46 Stat. 1103. 


Comptroller General McCarl to the Secretary of the Treasury, July 21, 1932: 
There have been received your letters of July 5 and 12, 1932, rela- 
tive to the decisions of this office to the effect that the act of February 
14, 1931, 46 Stat. 1103, does not authorize the payment of mileage for 
the use by an officer or employee of his personally owned automobile 
at or near his station between the hours of 8 a. m. and 6 p. m. 
The following is quoted from the letter of July 5: 


The field employees of the Internal Revenue service operate within certain 
zones of activity in which the use of the private automobile is the most eco- 
nomical and expeditious mode of travel. Many official trips within such zones 
can be accomplished by automobile in a day’s absence from post of duty between 
S$ a. m. and 6 p. m. Though not required, the employees assigned to these 
zones have been using their own automobiles for making such trips on a mileage 
basis at a great saving of time to the Government. Since it is now held that 
payment on account of mileage can not be made for such trips, it is more than 
likely that the employees will turn to the slower and often inadequate means 
of public transportation for which reimbursement can be claimed and paid which 
will entail longer absences from posts of duty with allowances for expenses of 
subsistence. The appropriation for the Internal Revenue Service is’ not avail- 
able for the purchase or maintenance and operation of passenger-carrying motor 
vehicles and the use of the private automobile can not be authorized on the 
operating expense basis; therefore, your decision is of grave concern in that 
donbtless many thousands of dollars will be lost in reyenue because of the 
slowing down of trayel of deputy collectors and internal revenue agents, as it 
will now require from two to three days’ time to call upon a taxpayer a com- 
parative'y short distance away who otherwise could be visited in an absence 
from post of duty in a day and between the hours of 8 a. m. and 6 p.m. We 
have no reason to expect that the employees will use their own automobiles 
for performing authorized official travel and stand the wear and tear on tires 
and depreciation on the automobile generally without at least receiving reim- 
bursement from the Government for the cost of gasoline and oil consumed. 

In view of the conditions as set forth above, it will be greatly appreciated if 
your recent ruling may be modified to the extent that payment on the mileage 
basis may be allowed for the use of the privately owned automobile for trave! 
requiring absence from post of duty for ten hours or less between the hours of 
8 a. m. and 6 p. m. until the matter may be submitted through proper channels 
to the Congress for such remedial legislation as the Congress may see fit to 
allow. In this connection it may be added that there appears to have been a 
general misunderstanding on the part of practically all departments of the 
Government as to the meaning and scope of the general statute authorizing 
the use of the privately owned automobile in lieu of transportation expenses, 
and they find themselves in the same unfavorable situation as the Internal 
Revenue Service of this department. 


The letter of July 12 transmitted a memorandum dated July 7, 
1932, from the Chief of the Secret Service Division, presenting a 
similar argument with respect to the use of automobiles in that 
service. 

The act of February 14, 1931, 46 Stat. 1108, provides: 


That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
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not to exceed 3 cents per mile for the use of his own motor cycle or 7 cents per 
mile for the use of his own automobile for such transportation, whenever such 
mode of travel has been previously authorized and payment on such mileage 
basis is more economical and advantageous to the United States. This act shall 
take effect July 1, 1931, and all laws or parts of laws are hereby modified or 
repealed to the extent same may be in conflict herewith. 


The foregoing act permits the payment of mileage for the use of 
privately owned automobiles only when engaged in “ necessary travel 
on official business away from his designated post of duty.” When 
first introduced in Congress the bill contained authorization for the 
payment of mileage when the automobiles were used “at official 
stations,” but this language was eliminated before its passage. See 
11 Comp. Gen. 67, 271, 339. 

As you are aware, it had been repeatedly held prior to the passage 
of the above-quoted act that a travel status entitling to reimbursement 
for expenses of subsistence did not arise where the employee’s absence 
from headquarters or post of duty was confined between the hours of 
8a.m.and6p.m. (5 Comp. Gen. 100, 128,215,449.) The same rule 
has been applied without exception to absences from headquarters by 
employees making use of their privately owned automobiles. 
A-41236, Mareh 15, 1932; A-41238, March 23, 1932; A-41455, March 
29, 1932; A-41723, April 18, 1932; A-41688, April 30, 1932; A~42933, 
May 24, 1932. It would be inconsistent to hold that absences between 
the hours of 8 a. m. and 6 p. m. constitute a travel status for mileage 
purposes but not for subsistence purposes. 

There is no authority of law under which an exception could be 
made by this office in favor of employees of the Internal Revenue 
Service or the Secret Service of your department. 

It is noted that the appropriation for the Secret Service Division 
contains a specific provision for “hire, maintenance, repairs, and 
operation of motor-propelled passenger-carrying vehicles when neces- 
sary.” Accordingly, there would be no objection to reimbursing such 
agents for the use of their privately owned automobiles upon an 
actual expense basis, that is, the actual cost of gasoline and oil con- 
sumed solely on official business, even between the hours of 8 a. m. 
and 6 p. m. 


(A-43420) 


ECONOMY ACT—PERSONNEL OF THE OFFICE OF PUBLIC BUILD- 
INGS AND PUBLIC PARKS OF THE NATIONAL CAPITAL 


With the understanding that full time per diem employees under the Office of 
Public Buildings and Public Parks of the National Capital received the 
Saturday half holiday with pay and were required to work only 5% days 
per week prior to July 1, 1982, compensation for 5 days’ work on 2 5-day- 
week basis under the terms of section 101 (a) of the act of June 30, 1932, 
47 Stat. 399, will be ten-elevenths of six times the daily rate of compen- 
gation effective June 30, 1932. 
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The United States park police and the Mount Vernon Highway police are 
exempted from the prohibition in section 103 of the economy act against 
receipt of annual leave of absence with pay during the fiscal year 1933, but 
are subject to the terms of section 215 of the act limiting annual leave of 
absence with pay to 15 days in any one year, exclusive of Sundays and 
holidays. 

If an employee subject to the provisions of section 101 (b) of the economy act 
providing for the legislative furlough is absent the entire calendar month 
of July, he would not be entitled to any compensation for that month, and 
retirement deductions at the rate of 344 per cent of the total salary rate 
covering July should be deducted from his compensation at the next regular 
pay day after he returned to duty. 

In the application of section 212 of the act of June 30, 1932, 47 Stat. 406, limit- 
ing the combined rate of compensation in a civilian position and retired 
pay for or on account of commissioned service to $3,000 per annum, retired 
pay of enlisted men on account of commissioned service under the terms 
of the act of June 6, 1924, 43 Stat. 472, should not be reduced below that 
which they would have received had they only enlisted service. 


Comptroller General McCarl to the Director of Public Buildings and Public 
Parks of the National Capital, July 21, 1932: 


Consideration has been given to your letter of July 14, 1932, pre- 
senting for consideration a number of questions involving the appli- 
cation of the economy act of June 30, 1932, Public, No. 212, 47 Stat. 
382, which will be stated and considered in the order appearing in 
your letter: 


1. The method of application of your decision of July 8, 1932—A-—43126—to 
per diem employees now working on a five-day week basis is not quite clear. 
You state that, under subsection (a) of section 101 of the act, the per diem rate 
of compensation of a per diem employee will be 1/5 of 10/11 of the former 
regular weekly (5% days or 44 hours) rate of compensation of employees. The 
question submitted on this point is, Will the rate be 10/11 of the former weekly 
rate of six days’ pay for 54%4 days’ work (considering a full day’s pay for four 
hours on Saturdays) or will it be 10/11 of 5% days’ pay? As an example, a 
$600 a day employee under this office formerly was paid $36.00 for a week’s 
work of 5% days; that is, working 4 hours on Saturday and all day on 5 other 
days of the week. 10/11 of $36.00 equals $32.72 for five days’ work. 10/11 of 
5% days’ pay at the same per diem salary would be $30.00 for five days’ pay. 
Which basis applies in the computation of salaries of per diem employees, 5% 
days’ pay or 6 days’ pay? 


The correct rate for a week’s work of five days during the fiscal 
year 1933, under the conditions stated in this question, would be 
ten-elevenths of $36 or $32.72 for a week of five days or $6.54 a day. 
See decision of July 14, 1932, A-43185, 12 Comp. Gen, 30, holding 
as follows (quoting from the syllabus) : 


With the understanding that full-time per diem employees in the field service 
of the Navy Department received the Saturday half holiday with pay and were 
required to work only 5% days (44 hours per week), prior to July 1, 1932, com- 
pensation for 5 days’ work on a 5-day week basis under the terms of section 
101 (a) of the act of July 30, 1982 (Public, No. 212), will be 10/11 of six times 
the daily rate of compensation effective June 30, 1932. 

2. Under subsection (d), section 105, the rate of compensation of members 
of the park police force is reduced 84% per centum because they are exempted 
under section 102 from the provisions of subsections (a) and (b) of section 101. 
Under the provisions of section 2 of the act approved July 3, 1926, Public, 
No. 481, 69th Congress, park police have heretofore been granted 20 days’ 
annual leave with pay when they could be spared from duty. Is this annual 
leave privilege in any way affected by the provisions of Public, No. 212? 


Section 104 (5) of the economy act exempts from the definition of 
the terms “ officer ” and “ employee,” when used in Title I, “ officers 
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and members of the * * * United States park police in the Dis- 
trict of Columbia * * *.” Accordingly, they are not subject to 
the provisions of section 103 of the act suspending all rights to re- 
ceive annual leave of absence with pay during the fiscal year 1933. 

As to the right of officers and members of the United States park 
police to receive leave of absence with pay, it is believed that you 
refer to section 215 of the act, which provides as follows: 


Hereafter no civilian officer or employee of the Government who receives 
annual leave with pay shall be granted annual leave of absence with pay in 
excess of fifteen days in any one year, excluding Sundays and legal holidays: 
Provided, That the part unused in any year may be cumulative for any suc- 
ceeding year: Provided further, That nothing herein shall apply to civilian offi- 
cers and employees of the Panama Canal located on the isthmus and who are 
American citizens or to officers and employees of the Foreign Services of the 
United States holding official station outside the continental United States: 
Provided further, That nothing herein shall be construed as affecting the period 
during which pay may be allowed under existing laws for so-called sick leave of 
ubsence: Provided further, That the so-called sick leave of absence, within the 
limits now authorized by law, shall be administered under such regulations as 
the President may prescribe so as to obtain, so far as practicable, uniformity 
in the various executive departments and independent establishments of the 
Government. 


Section 2 of the act of July 3, 1926, 44 Stat. 834, provides as 
follows: 


That section 7 of the said act is hereby amended by adding at the end of 
said section the following: “ Hereafter each of the members of the United 
States park police force may be granted leave of absence with pay for such 
time, not exceeding twenty days in any one calendar year, as the Director 
of Public Buildings and Public Parks of the National Capital shall determine: 
Provided further, That upon the recommendation of the board of police and 
fire surgeons of the District of Columbia, acting as such board, or members 
thereof in their individual capacity, and with the approval of the director, 
members of the United States park police force may be granted additional leave 
with pay on account of sickness, not to exceed thirty days in any one calendar 
year; except that in case of sickness or injury incurred in actual performance 
of duty, the Director of Public Buildings and Public Parks of the National 
Capital may grant such additional sick leave, with full pay, as may be recom- 
mended by the board of police and fire surgeons, acting as such, or members 
thereof in their individual capacity. 


Various terms to describe or designate the different branches of 
the Government and the personnel thereof are used in the economy 
act. A clear intention is shown, whenever the terms “civil” or 
“civilian” appear, to use the same in their broadest sense to dis- 
tinguish the civil branch of the Government from the military and 
to distinguish the personnel of the one only from the personnel of 
the other without regard to the subdivision or activities of the re- 
spective branches, and when thus used all personnel must be consid- 
ered either as civilian or military. While the compensation and 
leave privileges of officers and members of the United States park 
police are governed by statutes separate and distinct from the stat- 
utes applicable either to the civil or military branches of the Gov- 
ernment, their duties relate to preservation of order and enforcement 
of laws, a civilian service, and not to war or national defense, a 





100 DECISIONS OF THE COMPTROLLER GENERAL 


military service. You are advised, therefore, that the officers and 
members of the United States park police are subject to the terms 
of section 215 of the economy act. 

3. The same question propounded under 2 above applies to members of the 
Mount Vernon Highway police force. Funds for this force are appropriated in 
the independent offices act, Public, No. 228, Seventy-second Congress, in which 
provision is made under this office “ For pay and allowances and for uniform- 
ing and equipping in accordance with the provisions of the act of May 27, 1924, 
as amended, * * *.” This force has also been allowed the same leave priv- 
ileges heretofore conferred upon members of the U. 8. park police force. 

The appropriation act of June 30, 1932, Public, No. 228, 47 Stat. 
464, provides as follows: 

Mount Vernon Highway police: For pay and allowances and for uniforming 
and equipping, in accordance with the provisions of the act of May 27, 1924, as 
amended, the police force to be engaged in patrolling the Mount Vernon Me- 


morial Highway in the State of Virginia, and other Federal lands, as authorized 
by the act approved May 29, 1930 (46 Stat., p. 483), * * *. 


Officers and members of the Mount Vernon Highway police force 
are in the same status as to leave privileges as members of the United 
States park police force and the answer to question 2 is applicable to 
them. 


4. In the case of employees who are taking 24 days’ furlough during the 
month of July, necessitating the deduction of the full month’s pay, and the 
impoundment of same, what method is to be followed in making the retirement 
deduction of 314 per cent for that month if such deduction is to be made? 


There are not 24 working days in the month of July, 1932. How- 


ever, if an employee subject to the provisions of section 101 (b) of 
the economy act providing for the legislative furlough “ without 
compensation for one calendar month” ‘is absent the entire calendar 
month of July, he would not be entitled to any compensation for that 
month, and retirement deduction at the rate of 314 per cent of the 
total salary rate covering July should be deducted from his compen- 
sation at the next regular pay day after he returns to duty. 


5. With regard to section 212 (a) of the act, this office has an employee in 
grade 9 of the custodial service receiving $2,500 per annum, who is retired 
from the United States Army as a first sergeant, but who receives the pay of 
$138.76 per month of a warrant officer because of the provisions of section 127 
(a) of the national defense act, as amended. Does the limitation on amount 
of retired pay apply in this case? 


In decision of July 14, 1932, A-43204, 12 Comp. Gen. 37, ques- 
tion and answer 13, after citing the various provisions of the econ- 
omy act which exempt enlisted men from its restrictions and the 
saving clause in the proviso to the act of June 6, 1924, 43 Stat. 472, 
pursuant to which enlisted men are granted retired pay on account of 
commissioned (warrant) service, it was held: 


Considering this saving clause in connection with the exemptions in the 
economy act in favor of retired pay of enlisted men, it reasonably may be con- 
cluded that, in the application of section 212 of the latter statute, the retired 
pay of the enlisted men mentioned in paragraph 13 of your letter should not be 
poorest below that which they would have received had they only enlisted 
service. 
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Therefore, the employee referred to in this question would be en- 
: titled to continue to receive the compensation of his civilian position 
as well as retired pay which he would have received had he only 
enlisted service, notwithstanding the total exceeds $3,000 per annum 


(A-42958) 


ECONOMY ACT—RETIRED EMERGENCY OFFICERS IN CIVILIAN 
POSITIONS 


Payment to emergency officers retired under the terms of the act of May 24, 
1928, 45 Stat. 735, constitutes “ retired pay ” and is subject to the percentage 
reductions required by section 106 of the act of June 30, 1932, 47 Stat. 401. 

Where a retired emergency officer whose retired pay exceeds the rate of $1,000 
per annum holds a civilian position with compensation exceeding the rate 
of $1,000 per annum, the’ combined compensation and retired pay exceeding 
the rate of $3,000 per annum, the civilian compensation is subject to reduc- 
tion by reason of the legislative furlough, 5-day week, or percentage reduc- 
tion in compensation which must be impounded, and the retired pay also is 
subject to the percentage reduction which must be impounded. However, 
the loss sustained by the employee in his civilian position by operation of 
the economy act may be made up by payment of retired pay, not to exceed 
the rate of $3,000 per annum, to the extent that retired pay as reduced is 
applicable for that purpose. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, July 
22, 1932: 


There has been received your letter of July 15, 1932, referring to 
decision of this office dated July 2, 1932, relative to proposed pay- 
ment of accrued retired pay due at the time of the death of Capt. 
Harry Diaz Whittington under the emergency officers’ retirement act 
of May 24, 1928, 45 Stat. 735, wherein it was held (quoting from the 
syllabus) : 


The balance of retired pay due a retired emergency officer at the time of his 
death is for disposition, not as war-risk disability compensation under the 
terms of section 26 of the World War veterans’ act, as amended by the act of 
July 2, 1926, 44 Stat. 792, but as retired pay under the terms of the act of June 
30, 1906, 34 Stat. 750. 


As you mention, the opinion of the former general counsel of the 
Veterans’ Bureau in the case of Frank Sherman Judson, XC-—905302, 
was before this office when the question was under consideration. 
The reasoning and the conclusion of the decision of this office do not 
agree with the reasoning and conclusion of said general counsel’s 
opinion. The decisions of this office have not held that payments 
under the emergency officers’ retirement act constitute war-risk dis- 
ability compensation and for disposition as such. On the contrary. 
as you state, and as stated in the decision of February 11, 1929, 8 
Comp. Gen. 423, 425, quoted in the decision of July 2, 1932, the 
emergency officers’ retirement act operates to give the officer a quasi- 
military status and the payments to him unquestionably constitute 
retired pay for disposition as such upon his death. 
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You present for consideration the following questions arising 
under the economy act of June 30, 1932, Public, No. 212, 47 Stat. 382: 


The ruling in the Whittington case precipitates the question whether retired 
emergency officers are within the provisions of Public, 212, 72d Congress, sec- 
tion 106, reducing the retired pay of all commissioned personnel of the Army, 
Navy, and Marine Corps 814 per centum per annum, during the fiscal year 1933. 
If the emergency officers’ retirement act gives the ex-officers retired thereunder 
a military or quasi-military status, and the “ retired pay” is such pay as would 
bring them within the purview of the act of 1906, dealing with the settlement 
of accounts of “ deceased officers or enlisted men of the Army,” it would seem 
that the answer must be in the affirmative. 

May I propound the following questions: 

(1) Will emergency officers in receipt of retirement pay be required to accept 
an 8% per centum reduction irrespective of any action which may be necessary 
by virtue of the provisions of section 212 of the same statute? 

(2) If so, what will be the rate of reduction in cases which are adjusted 
under section 212 so that the combined civil and retired pay will not exceed a 
total rate of $3,000 per annum? 


Section 106 of the economy act provides: 
























































During the fiscal year ending June 30, 1933, the retired pay of all judges 
(except judges whose compensation may not, under the Constitution, be 
diminished during their continuance in office) and the retired pay of all commis- 
sioned and other personnel (except enlisted) of the Army, Navy, Marine Corps, 
Coast Guard, Coast and Geodetic Survey, Lighthouse Service, and the Public 
Health Service shall be reduced as follows: If more than $1,000 per annum 
but less than $10,000 per annum, 814 per centum; if $10,000 per annum or more, 
but less than $12,000, 10 per centum; if $12,000 per annum or more, but less 
than $15,000 per annum, 12 per centum; if $15,000 per annum or more, but less 
than $20,000, 15 per centum; if $20,000 per annum or more, 20 per centum. 
This section shall not operate so as to reduce any rate of retired pay to less 
than $1,000 per annum. 


The retired pay of an officer retired under the emergency officers’ 
retirement act of May 24, 1928, 45 Stat. 735, is “ retired pay ” within 
the meaning of, this section of the economy act, and subject to the 
percentage reductions therein required. 

In decision of July 14, 1932, to the Secretary of War, A-43204, 
12 Comp. Gen. 37, question and answer 14, it was stated: 
























































“14. In applying the provisions of section 212, if a retired officer with retired 
pay of $2,900 per annum is employed in a civil office or position with salary of 
$2,800 per annum, will he be entitled to a net amount of $3,000 or must a 
deduction be made from the $3,000?” 

14. The purpose of section 212 is to limit the combined rate of compensation 
in a civilian office or position and retired pay for or on account of commis- 
sioned service to $3,000 per annum. In the illustration given, there would be 
payable a net rate of $3,000 per annum. Since the limitation on the combined 
rate is effective “Only after the date of enactment of this act,” the loss 
sustained in the civilian office or position by operation of the 5-day week, leg's- 
lative furlough, or percentage reduction may be made up by payment of re- 
tired pay, not in excess of the combined rate of $3,000 per annum, to the extent 
that retired pay, as reduced by section 106 of the statute, is available for that 
purpose. 


Applying this principle to a retired emergency officer whose re- 
tired pay exceeds the rate of $1,000 per annum, holding a civilian 
position with compensation exceeding the rate of $1,000 per annum, 
the combined compensation and retired pay exceeding the rate of 
$3,000 per annum, the civilian compensation is subject to reduction 
by reason of the legislative furlough, 5-day week, or percentage re- 
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duction in compensation which must be impounded, and, likewise, the 
retired pay is subject to the percentage reduction which must be 
impounded. But the loss sustained by the employee in his civilian 
position by reason of the legislative furlough, 5-day week, or percent- 
age reduction may be made up by payment of retired pay, not to 
exceed the rate of $3,000 per annum, to the extent that retired pay 
as reduced by section 106 of the statute is available for that purpose. 
It is believed that this will answer your question. 


(A-43355) 
ECONOMY ACT—INTEREST ON JUDGMENTS 


The provisions of section 319 of the act of June 30, 1932, 47 Stat. 412, providing 
for a rate of 4 per cent per annum “ upon any judgment of whatsoever char- 
acter against the United States” apply to judgments of competent courts 
and orders of reparation by the Interstate Commerce Commission against 
the Director General of Railroads and beginning July 1, 1932, there is no 
authority to pay upon such judgments or orders of reparation interest at 
a rate in excess of 4 per cent as provided by that section. 


Comptroller General McCarl to the Director General of Railroads, July 22, 
1932: 


There has been received your letter of July 11, 1932, as follows: 


I would greatly appreciate it if at your earliest convenience you would advise 
whether section 319 of the act of June 30, 1932, Public No. 212, relating to the 
rate of interest on judgments and overpayments, applies to orders of repara- 
tion by the Interstate Commerce Commission and to judgments of the courts 
against the agent appointed by the President as provided.in (a) of section 
206 of the transportation act. Said reparation orders bear 6% interest from 
the date of the accrual of the action, and judgments of the courts carry the 
rate of interest provided by State statutes. 

It will be observed that it is provided in section 206 of the transportation 
act that the actions on which the reparation orders or judgments are based 
must be of such a character as prior to Federal control could have been brought 
against such carrier; also that subsection (e) of section 206 provides that— 

“Final judgments, decrees, awards, actions, suits, proceedings, or repara- 
tion claims of the character above described, rendered against the agent desig- 
nated by the President under subdivision (a), shall be promptly paid out of the 
revolving fund created by section 210.” 

See Mellon, Director General and Agent, v. Arkansas Land & Lumber Co., 
275 U. S. 460. 

Beg also to call your attention to Mellon, Agent, v. Michigan Trust Company, 
271 U. S. 236, in which the court, among other things, said: 

“In some matters at least, under section 10 (Federal control act) the United 
States stand exactly as if they were a railroad corporation operating as a 
common carrier.” Citing Director General v. Kastenbaun, 263 U. S. 25, 28. 

It appears to me that under the transportation act (section 206) and the 
Federal control act (section 10) the liability of the director general was 
established and declared to be the same as that of the carrier prior to Govern- 
ment operation so far as liability to shippers was concerned. I think, as stated 
by the Court of Appeals in Wilson € Co. y. Director General, 8 Fed. (2d) 484, 
a fair interpretation of these statutes warrant a construction, so far as possible, 
which continued all existing rights, liabilities, and obligations of shippers and 
carriers; also. that interest was part of the damages. 

I do not think the director general was exercising, properly speaking, a 
governmental function in operating the railroads. He was operating the rail- 
roads in place of the regular officers of the corporation, and was liable to the 
public as representing the corporation. The judgment against him, while pri- 


5919°—33——_8 





104 DECISIONS OF THE COMPTROLLER GENERAL 


marily paid from Government funds, was ultimately deducted from the receipts 
derived from the operation of the particular railroad. In other words, it was 
considered as an operating expense, and I am informed that while the director 
general was actually operating the railroads the payment of such an order or 
judgment was considered as an operating expense. 

You will further notice that under subsection (c) of section 206, in pro- 
ceedings before the commission for reparation, it is necessary to name in the 
petition the railroad against which such complaint would have been brought if 
such railroad had not been under Federal control at the time the matter 
complained of took place. 

Under the provisions of section 16 of the interstate commerce act should an 
order for reparation not be paid, the complainant may bring suit on said 
order, which shall proceed in all respects like civil suits for damages except 
that the findings and order of the commission shall be prima facie evidence of 
the facts therein stated, etc. 

I have pending several orders of the commission for reparation on which 
I have agreed to pay 6% interest, which agreements were entered into prior 
to the passage of the act of June 30, 1932. 


There has been received also your letter of July 16, 1932, for- 
warding for consideration in the matter letter of July 18, 1932, 
from Paul E. Blanchard, attorney for Armour & Co., setting forth 
his views as to the application of section 319 of the act of June 30, 
1932, to a reparation order by the Interstate Commerce Commission. 

Section 319 of the act of June 30, 1932, Public, No, 212, 47 Stat. 
412, provides as follows: 

Sec. 319. Hereafter the rate of interest to be allowed or paid shall be 4 
per centum per annum whenever interest is allowed by law upon any judgment 
of whatsoever character against the United States and/or upon any overpayment 


in respect of any internal-revenue tax. All laws or parts of laws in so far 
as inconsistent herewith are hereby repealed. 


Under the plain terms of this section the question as to whether 
the section is applicable to orders of reparation by the Interstate 
Commerce Commission and judgments of the courts against the 
Director General of Railroads would appear to depend solely upon 
whether such orders and judgments are judgments against the United 
States within the meaning of said section. 

The section by specific terms is made applicable to “ any judgment 
of whatsoever character,” thus including not only judgments of 
United States courts, but also orders, findings, or rulings of quasi- 
judicial agencies such as the Interstate Commerce Commission and, 
therefore, the section must be construed as applying to orders of 
reparation of said commission as referred to in your letter, as well 
as the judgments of the courts, if they are “against the United 
States.” 

As to whether orders and judgments against the Director General 
of Railroads are “against the United States,” it has been held that 
the operation of railroads by the director general as.agent for the 
President was, in effect, operation by the United States, and that suits 
against him are suits against the United States. Dahn v. McAdoo. 
256 Fed. Rep. 549; Sandoval v. Davis, 278 Fed. Rep. 968. Also, it 
has been held that actions under the transportation act against the 
President’s agent are in legal effect against the United States. Rauch 
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v. Davis, 8 Fed. Rep. (2d) 907. Flint River & Northeastern Rail- 
road Co. v. Mellon, 24 Fed. Rep. (2d) 610. 

In view of the foregoing it would appear that the orders and 
judgments against the director general under the provisions of the 
transportation act of 1920 are judgments against the United States 
within the meaning of section 319 of the act of June 30, 1932, and, 
in specific answer to the question submitted, I have to advise that the 
payment out of public moneys of interest on such orders and judg- 
ments in excess of 4 per cent is precluded by said section, notwith- 
standing the agreements or arrangements made heretofore with 
respect to the payment of interest thereon. 


( A-43425) 
ECONOMY ACT—PART-TIME EMPLOYEES 


The part-time compensation of physicians under the Veterans’ Administration 
based on an annual rate in excess of $1,000 ig subject to an 8% per cent 
reduction under the terms of section 105 (d) (6) of the act of June 30, 
1982, 47 Stat. 401. 

The legislative furlough and percentage reductions in compensation required: by 
the act of June 30, 1932, 47 Stat. 399, 401, should be based on the gross 
annual compensation rate of employees receiving compensation partly in 
cash and partly in allowances furnished in kind the value of which is re- 
quired by the terms of the act of March 5, 1928, 45 Stat. 193, to be deter- 
mined and considered a part of compensation. 


ere General McCarl to the Administrator of Veterans’ Affairs, July 


Consideration has been given to your letter of July 15, 1932, as 
follows: 


The legislative act of June 30, 1932 (Public, No. 212, 72d Congress), under 
Part II, Title I, relating to furlough of Federal employees, directs in its section 
101 (b) that— 

“Each officer or employee receiving compensation on an annual basis at the 
rate of more than $1,000 per annum shall be furloughed without compensation 
for one calendar month, or for such periods as shall in the aggregate be equiva- 
lent to one calendar month, for which latter purpose twenty-four working days 
(counting Saturday as one-half day) shall be considered as the equivalent of 
one calendar month: Provided, That where the nature of the duties of any such 
officer or employee render it advisable, the provisions of subsection (a) may be 
applied in lieu of the provisions of this subsection: Provided further, That no 
officer or employee shall, without his consent, be furloughed under this subsec- 
tion for more than five days in any one calendar month: Provided further, That 
the rate of compensation of any employee furloughed under the provisions of 
this act shall not be reduced by reason of the action of any wage board during 
the fiscal year 1933.” 

Are the provisions of this section applicable to a part-time physician em- 
ployed on a basis of one hour’s service per day, or $742.86 per annum, which is 
equivalent to an annual salary rate of $5,200.00? 

Section 104 (b) of the act provides: 

“The term ‘compensation’ means any salary, pay, wage, allowance (except 
allowances for subsistence, quarters, heat, light, and travel), or other emolu- 
ment paid for services rendered in any civilian or noncivilian office, position, 
or emp‘oyment; and includes the retired pay of judges, and the retired pay of 
all commissioned and other personnel of the Coast and Geodetic Survey, the 
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Lighthouse Service, and the Public Health Service, and the retired pay of all 
commissioned and other personnel (except enlisted) of the Army, Navy, Marine 
Corps, and Coast Guard; but does not include the active or retired pay of the 
enlisted personnel of the Army, Navy, Marine Corps, or Coast Guard; and does 
not include payments out of any retirement, disability, or relief fund made up 
wholly or in part of contributions of employees.” 

Under the statutory definition of the term “ compensation,” in applying the 
furlough provisions of section 101 (b), is there required to be included in com- 
puting the salary rate of an employee appointed at, say, $1,450.00 per annum, 
the determined value of allowances of quarters, heat, light, subsistence, and 
laundry, aggregating $450.00, furnished in kind and considered as part of the 
compensation in fixing the salary rate of such employee under section 3 of 
the act of March 5, 1928 (45 Stat. 193) ? 


In decision of July 14, 1932, to the Secretary of the Navy, A-43185, 
12 Comp. Gen. 30, applying the provisions of section 101 (a) of the 
economy act of June 30, 1932, Public 212, 47 Stat. 399, authorizing 
a 5-day week, to part-time per diem employees under the Naval 
Establishment, who, prior to July 1, 1932, did not regularly work 
five days per week, it was stated: 


* * * You are advised, therefore, that the provisions of section 101 (a) 


do not apply to part-time per diem employees as distinguished from full-time 
employees on authorized leave or furlough with pay a portion of the 5-day week. 
If it is administratively impractical to apply the 5-day week or legislative 
furlough to any persons regularly working only part time, who come within the 
terms “ officer” and “ employee,” as defined in section 104 of the statute, their 
compensation rate as of June 30, 1932, is subject to 814 per cent reduction. See 
section 105 (d) (6). 


The same principle is applicable to part-time physicians or other 
part-time employees under the Veterans’ Administration in the ap- 
plication of the provisions of section 101 (b) of the economy act. 
That is to say, if it is administratively impracticable to apply the 
legislative furlough of 30 calendar days to part-time physicians or 
other employees, the part-time compensation rate as of June 30, 1932, 
if in excess of $1,000 per annum, is subject to the percentage reduc- 
tions required by section 105 (d) of the act, in this case 814 per 
cent. 

In decision of July 16, 1932, to the Secretary of War, A-43198, 12 
Comp. Gen. 57, it was stated: 

As to per diem employees, it is the regular per diem rate of compensation 
equivalent to the per annum rate computed in accordance with section 104 (c) 


of the act, which controls, not the total amount received during the year or 
during a pay period. * * * 


Likewise, in determining whether a part-time physician or other 
employee receives compensation in excess of $1,000 per annum, it is 
the rate of compensation, which in the example given is $5,200 per 
annum, not the total amount received during the year, or $742.86. 
Since it would appear to be impracticable to apply the legislative 
furlough to this position, the provisions of section 105 (d) (6) are 
applicable and the compensation of the part-time physician in the 
illustration given will be reduced by 814 percent, which must be 
impounded. 
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It will be noted that the statute defines the term “ compensation ” as 
including any salary, pay, wage, allowance, or other emolument paid 
for services, and it excepts from allowance only “ allowances for sub- 
sistence, quarters, heat, light, and travel.” Under the well-estab- 
lished rule for the construction of statutes the exception is to be 
strictly construed. That is to say, under this broad definition, any- 
thing of value which an officer or employee receives for his services 
must be regarded as compensation unless clearly within the excep- 
tion. The exception is not to be enlarged by construction. 

There are certain officers and employees who receive, in addition to 
their salaries as fixed by law, one or more of the allowances mentioned 
in the exception, and there would appear to be no room for reason- 
able doubt that the exception was intended to apply to such allow- 
ances only. There appears nothing in the enactment to indicate an 
intent to except from the term “ compensation ” that part of a salary 
as fixed by or pursuant to law which is paid not in cash, but by 
furnishing certain benefits or allowances in kind, the reasonable value 
of which the act of March 5, 1928, 45 Stat. 193, specifically provides 
shall be “ considered as part of the compensation.” 

You are advised, therefore, that in the illustration given the em- 
ployee whose total salary rate, including cash and value of allow- 
ances furnished in kind, is $1,450 per annum receives compensation 
in excess of $1,000 per annum and is subject to the terms of section 
101 (b) of the economy act requiring the legislative furlough of one 
calendar month. ; 


(A-43469) 
ECONOMY ACT—SUBSISTENCE, PER DIEM—FRACTIONAL DAYS 


Pending revision of the Standardized Government Travel Regulations, para- 
graph 66 thereof will be used as the basis for computing the per diem allow- 
ance in lieu of subsistence for fractional days’ absences after June 30, 1932, 
when of such duration and between such hours as to constitute a travel 
status, 


Comptroller General McCarl to the Secretary of the Treasury, July 23, 1932: 

There has been received July 16, 1932, your letter without date, 
inclosing voucher in favor of W. A. Holbrook, in the amount of $3.80, 
covering subsistence expenses from 10 o’clock a. m., to 7.30 p. m., 
July 13, 1932, and requesting to be informed whether the employee 
is entitled to reimbursement upon a fractional per diem basis, as 
claimed. 

Pursuant to the provisions of sections 207 to 210 of the act of June 
30, 1932, Public, No. 212, 47 Stat. 405, 406, discontinuing the au- 
thority to reimburse actual expenses of subsistence, there was pro- 
mulgated Executive order of June 30, 1932, revoking the provisions 
of the Standardized Government Travel Regulations in so far as 
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they authorized reimbursement of actual expenses of subsistence, 
but continuing such regulations in force in other respects subject to 
the provisions of said sections 207 to 210. 

Paragraph 66 of the Standardized Government Travel Regula- 
tions provides: 

Day defined.—In computing per diem in lieu of subsistence the calendar day 
(midnight to midnight) will be the unit. For the fractional part of a day at the 


commencement or ending of a travel status period one-fourth of the rate for 
a calendar day will be allowed for each period of six hours or portion thereof, 


While the absence of the employee named in the voucher submitted 
by you covered a fractional part of a day, such fractional part was 
not at the commencement or ending of a longer absence as contem- 
plated by paragraph 66, supra. However, that paragraph is the 
only provision in the standardized regulations for measuring the 
amount of per diem allowance for a fractional day and must, there- 
fore, be applied to all fractional days’ absences after July 1, 1932, 
where the absences are of such duration and between such hours as 
to constitute a travel status. 

Mr. Holbrook’s total absence amounted to nine and one-half hours 
and, accordingly, entitled him to two-fourths or one-half of the per 
diem allowance, or $2.50. He may be allowed also the 5 cents for 
the phone call on official business. The voucher is herewith returned 
and payment may be made thereon for not to exceed $2.55. 


(A-43444) 


ECONOMY ACT—PROMOTIONS—ALLOWANCES—DEDUCTIONS— 
NAVY 


Advancement of a rear admiral from the lower half to the upper half, which 
becomes effective upon a vacancy in the upper half, constitutes an automatic 
promotion for the purposes of pay within the purview of section 201 of the 
act of June 30, 1932, 47 Stat. 403, and payment of the increased compen- 
sation, when such advancement occurs after June 30, 1932, is prohibited 
during the fiscal year 1933. 

As the amount of allowances for quarters, heat and light, and subsistence to 
military and naval officers is dependent upon the receipt of the base pay of 
a certain period, no officer may .receive either increased pay or increased 
allowances by reason of his passing into a higher pay period during the 
fiscal year 1933. 

No rental or subsistence allowances accrue to a naval officer or nurse during a 
period of absence on leave without pay in excess of the 24 days’ legislative 
furlough required by section 101 (b) of the act of June 80, 1932, 47 Stat. 399. 

The three months’ pay authorized by the act of March 4, 1917, 39 Stat. 1181, 
to be advanced to naval officers under certain conditions, must have deducted 
therefrom two and one-half days’ pay for each month’s salary so advanced. 

The 20 cents hospital checkage required by section 4808, Revised Statutes, is 
from pay due each officer and, accordingly, no deduction is required when 
no pay is due by reason of the officer being on leave without pay. 


Comptroller General McCarl to the Secretary of the Navy, July 25, 1932: 


There has been received, by your indorsement of July 16, 1932, 
request for decision upon points as follows: 
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(1) In letter of July 5, 1932, the Secretary of the Navy advised Rear Admiral 
Ridley McLean, U. 8S. Navy, as follows: 

“On July 1, 1932, you entered the upper half of the list of rear admirals 
in the Navy upon the retirement of Resvr Admiral William D. MacDougall, 
U. S. Navy.” 

Section 201 of reference (a) provides: 

“All provisions of law which confer upon civilian or noncivilian officers or 
employees of the Unite» States Government or the municipal government of 
the District of Columbia automatic increases in compensation by reason of 
length of service or promotion are suspended during the fiscal year ending 
June 30, 1933; but this section shall not be construed to deprive any person 
of any increment of compensation received through an automatic increase in 
compensation prior to July 1, 1932.” 

Inasmuch as the entry of Admiral McLean into the upper half of the list 
involves increased compensation, but is not due to “length of service” nor is 
it a “promotion,” it does not appear that it falls under the suspension con- 
tained in section 201. It is therefore recommended that the Comptroller General 
of the United States be requested to decide whether Rear Admiral Ridley 
McLean, U. 8. Navy, is entitled to the pay and allowances provided by law for 
an admiral of the upper half on and after 1 July, 1932. 

(2) In the case of officers who are promoted to higher rank and/or enter 
another pay period by reason of length of service during the fiscal year ending 
June 30, 1933, does section 201 prohibit the payment of increased rental and/or 
subsistence allowances as provided in the act of June 10, 1922? 

(3) In decision of July 8, 1982, A--43276, the Comptroller General of the 
United States stated that— 

“* * * when pay has been deducted for 24 working days at the rate of 
1%, days’ pay per day (one month’s pay), no further deduction will be made 
on account of furlough under section 101 (b) and any additional absences, 
except on sick leave or military leave when authorized by law or regulations 
having the force and effect of law, will be regarded as absence without pay 
und charged for in accordance with rules and regulations heretofore applicable 
to such absences.” 

Under the provisions of the legislative appropriation act as construed in this 
decision, officers and nurses while on authorized leave, other than sick leave, 
in excess of 24 working days during the fiscal year 1933 would be on leave 
without pay during such period. In decisions of the Comptroller General of 
the United States dated July 25, 1922 (2 Comp. Gen. 47) and November 21, 
1922 (2 Comp. Gen. 333), it was decided that an officer is not entitled to 
rental and subsistence allowances for periods during which he is not entitled 
to pay. It is sequested therefore, that decision be obtained on the question 
whether officers and nurses on authorized leave in excess of 24 days during 
the fiscal year 1933, are entitled during such periods to rental and subsistence 
allowances. 

(4) Article 1802, Navy Regulations, based on the act of March 4, 1917 (39 
Stat. 1181), authorizes advances of pay to officers under certain conditions. 
A decision is requested whether the provisions of the legislative appropriation 
act require a deduction of 84% per cent of the amount advanced to officers 
under these regulations or whether a total of one, two, or three months’ advance 
may be made without any deduction therefrom. 

(5) Section 1408 [4808] of the Revised Statutes provides: 

“The Secretary of the Navy shall deduct from the pay due each officer, sea- 
man, and marine in the Navy, at the rate of 20¢ per month for each person, 
to be applied to the fund for Navy hospitals.” 

In the case of officers or nurses who may be on leave without pay for an 
entire calendar month or fractional part thereof, should a deduction at the 
rate of 20¢ per month be made for such period? 


The grade of rear admiral for purposes of pay is divided into two 
classes—the lower half constitutes one class and the upper half an- 
other class. The pay of rear admirals of the lower half is fixed 
by section 8 of the act of June 10, 1922, 42 Stat. 629, at $6,000 per 
annum, and the pay of rear admirals of the upper half at $8,000 
per annum. The advancement of a rear admiral from the lower 
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half to the upper half has been held to be a promotion. 8 Comp. 
Dec. 689; 22 id. 110. Such being the case, and as the advancement 
from the lower to the upper half is automatic upon a vacancy occur- 
ring in the upper half, it must be considered an automatic promotion 
at least for the purpose of pay within the pyrview of section 201 
of the act of June 30, 1932, quoted in your submission. Accord- 
ingly, Rear Admiral McLean may not receive any increased com- 
pensation by reason of such advancement during the fiscal year 1933. 

As to question 2, section 5 of the pay readjustment act of June 10, 
1922, 42 Stat. 628, provides: 

* * * ‘To each officer of any of said services receiving the base pay of the 
first period the amount of this allowance shall be equal to one subsistence 
allowance; to each officer receiving the base pay of the second, third, or sixth 
period the amount of this allowance shall be equal to two subsistence allow- 
ances; and to each officer receiving the base pay of the fourth or fifth period 
the amount of the allowance shall be equal to three subsistence allowances: 


Provided, That an officer with no dependents shall receive one subsistence 
allowance in lieu of the above allowances. 

Section 6 of the act, as amended by the act of May 31, 1924, 
43 Stat. 250, provides: 

To an officer having a dependent, receiving the base pay of the first period, 
the amount of this allowance shall be equal to that for two rooms, to such an 
officer receiving the base pay of the second period the amount of this allowance 
shall be equal to that for three rooms, to such an officer receiving the base pay 
of the third period the amount of this allowance shall be equal to that for four 
rooms, to such an officer receiving the base pay of the fourth period the 
amount of this allowance shall be equal to that of five rooms, and to such 
an officer receiving the base pay of the fifth or sixth period the amount of this 
allowance shall be equal to that for six rooms. 

An officer having no dependent, receiving the base pay of the first or second 
period shall receive the allowance for two rooms, such an officer receiving the 
base pay of the third or fourth period shall receive the allowance for three 
rooms, and such an officer receiving the base pay of the fifth or sixth period 
shall receive the allowance for four rooms. 


As the effect of section 201 of the economy act is to prohibit an 
officer from receiving the base pay of a higher pay period by reason 
of additional length of service or promotion, the officer is not 
“receiving ” the base pay of a higher pay period, but the base pay 
of the pay period which he was receiving June 30, 1932, and he is 
entitled to receive only the rental and subsistence allowances apper- 
taining to the pay period he is entitled to receive. Your second 
question is answered accordingly. 

In answer to question 3, you are informed that there is nothing in 
the economy act which changes the status of an officer or a nurse on 
leave of absence without pay, in excess of the 24 working days’ fur- 
lough required by section 101 (b) of the act of June 30, 1932. 
Accordingly, during such excess leave without pay no rental or sub- 
sistence allowances would be payable. 2 Comp. Gen. 47; id. 333. 

The act of March 4, 1917, 39 Stat. 1181, provides: 

* + * 


hereafter advances of pay not to exceed three months’ pay in any 
one case may be made to officers ordered to and from sea duty and to and 
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from shore duty beyond the seas under such regulations as the Secretary of 
the Navy may prescribe. 


In making advances of pay under this statutory provision, there 
should be deducted from the amount advanced two and one-half 
days’ pay for each month’s salary so advanced. See decision of July 
8, 1932, A-43276, 12 Comp. Gen. 16. 

In response to question 5, you are informed that the direction in 
section 4808, Revised Statutes, is that there shall be deducted from 
the “pay due each officer” at the rate of 20 cents per month to be 
applied to the fund for the naval hospitals. Accordingly, as no 
pay is due an officer for the time on leave without pay, no deduction 
is required. See 12 Comp. Dec. 549; 18 id. 724. 


(A-43482) 


ECONOMY ACT—TRAVELING EXPENSES—TEMPORARY HIRE OF 
STENOGRAPHERS AND TYPISTS 


The temporary hire of typists or stenographers by an employee in a travel status 
constitutes, under ordinary circumstances, a contract between the typist or 
stenographer and such employee and does not render the typist or stenog- 
rapher an employee of the United States, nor is the compelsation so paid 
subject to the provisions of the act of June 30, 1932, 47 Stat. 382. 


Comptroller General McCarl to the Attorney General, July 25, 1932: 
There has been received your letter of July 15, 1932, as follows: 


It frequently becomes necessary for officers and employees of this department 
while traveling in the field to obtain the services of temporary typists or 
stenographers in connection with their official duties on either folio, page, 
hourly, or daily rates of compensation. The accounts of such temporary typists 
or stenographers are as a general rule paid by the disbursing clerk direct to the 
particular person. However, when cash payment is demanded the traveler must 
necessarily pay the amount thereof and include the same in his expense account 
as more fully provided in paragraph 90 of the Standardized Government Travel 
Regulations. The question now arises as to whether such temporary typists 
or stenographers are subject to the provisions of section 101—B of the economy 
act approved June 30, 1932. 

In this connection your attention is respectfully invited to the following 
decisions of yourself and your predecessor wherein you define the term 
“salary”: 

22 Comp. Dec. 693. 

24 Id. 532. 

2 Comp. Gen. 37. 

3 Id. 563. 

3 Id. 1012. . 

Your early decision on the matter will be appreciated. 


Paragraphs 90, 92, and 93 of the Standardized Government Travel 
Regulations provide as follows: 


90. Definition—Charges for necessary stenographic or typewriting services 
or rental of typewriting machines in connection with the preparation of re- 
ports or correspondence; clerical assistance; services of guides, interpreters, 
packers, drivers of vehicles; storage of property used on official business; and 
when required for travel beyond the limits of the United States, fees in con- 
nection with the issuance of passports, visa fees, cost of photographs for pass- 





112 DECISIONS OF THE COMPTROLLER GENERAL 


ports and visas, cost of birth certificates, and charges for inoculation, will be 
allowed when authorized or approved by the administrative official. 

92. Method of payment.—Charges for such services should not be paid by the 
traveler, but the account should be approved by the traveler, certified by the 
payee, and forwarded to the administrative official for approval and payment to 
be made direct to the person who rendered the service. The account must show 
the dates of service, quantity, unit, and unit price, and such other particulars 
as may be needed for a clear understanding of the charge. If Government 
voucher form is not used, care should be taken that each account is submitted 
in duplicate, the original of which shall bear the approval of the traveler and 
the following certificate by the payee: “I certify that the foregoing account is 
ae and just and that payment therefor has not been received.” (See par. 

-) 

93. Cash payment.—Where cash payment is demanded for such services, re- 
imburgement for the charges actually paid may be allowed. Reimbursement 
expense account must be supported by receipts showing the quantity, unit, and 
unit price, and statement that cash payment was demanded. 


The temporary hire of typists or stenographers by an employee in 
a travel status constitutes, under ordinary circumstances, a contract 
between the typist or stenographer and such employee, under which 
there are to be paid the regular charges for such services if not other- 
wise specified in the contract of hire. Such temporary typist or 
stenographer does not thereby become an employee of the United 
States and the compensation so paid is not subject to the provisions 
of the economy act of June 30, 19382. 


(A-43498) 


ECONOMY ACT—TRANSPORTATION—HOUSEHOLD EFFECTS— 
AUTOMOBILES 


The prohibition against the transportation of automobiles of officers and em- 
ployees, or other-persons, under section 209 of the act of June 30, 1932, 47 
Stat. 405, makes no exception as to privately owned automobiles which may 
be used on official business. 


Comptroller General McCarl to the Secretary of Agriculture, July 25, 1932: 
There has been received your letter of July 18, 1932, as follows: 


Section 209 of the legislative appropriation act (Public, 212, H. R. 11267) 
provides that no law or regulation authorizing or permitting the transportation 
at Government expense of the “effects of officers, employees, or other per- 
sons” shall be construed or applied as including or authorizing the transporta- 
tion of an automobile. 

The act authorizing transfer of personal effects in connection with trans- 
fers from one official station to another for permanent duty in this department 
(36 Stat. 1265) authorizes the transfer of the employee's effects and “ personal 
property used in official work.” It has not been the practice in this department 
to permit the transfer at Government expense of an automobile as a part of the 
employee's “ effects,” but such transfer has been permitted when the employee 
was required to have the machine at his new official station for use in official 
work. In the Forest Service, for example, many of the employees are required 
to use their personal automobiles extensively in official travel because it has 
not been poss‘ble up to the present time to furnish Government cars to all rang- 
ers and others whose duties require extensive travel with horse or motor equip- 
ment. To the extent that funds are available the Forest Service has equipped 
its traveling field force with motor vehicles suitable for travel and the trans- 
portation of ordinary equipment, supplies and materials. Where this has not 
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been done it is necessary to ask the employee to use his own car extensively in 
official work. 

Your decision is requested as to whether the provisions of section 209 pro- 
hibit the transfer at Government expense of an automobile which the employee 
is required to use in official work at his new station. 


Section 210 of the said act of June 30, 1932, provides as follows: 


The provisions of all acts heretofore enacted inconsistent with sections 207, 
208, and 209, are, to the extent of such inconsistency, hereby repealed, and such 
sections shall take effect on July 1, 1932. 


The prohibition against the transportation of automobiles of 
officers and employees, or other persons, under section 209 contains 
no exception as to privately owned automobiles which may be used 
on official business. It must be held, therefore, that the expenses of 
transporting an employee’s privately owned automobile to his new 
duty station on and after July 1, 1932, is not authorized, notwith- 
standing that the vehicle may be required for use upon official work. 


(A-43419) 


ECONOMY ACT—HOWARD UNIVERSITY — COLUMBIA INSTITUTION 
FOR THE DEAF 


The officers and employees of Howard University and Columbia Institution for 
the Deaf, being employees “ under” a branch of the Government service but 
not employees “in” or “of” any branch of such service, are subject to the 
provisions of section 101, Title I, of the economy act and section 203 of that 
act, but do not come within the purview of sections 201 and 202 thereof. 


Comptroller General McCarl to the Secretary of the Interior, July 26, 1932: 
There has been received your letter of July 14, 1932, as follows: 


I am submitting for your consideration and decision certain questions which 
have arisen concerning the applicability of the economy act, approved June 30, 
1932, Public No. 212, to Howard University and Columbia Institution for the 
Deaf, with respect to which establishments this department is charged with 
certain duties of a supervisory nature. 

The act approved April 22, 1932, Public No. 95, making appropriations for 
the fiscal year ending June 30, 1933, and for other purposes, at page 45, contains 
the following items: 


“ COLUMBIA INSTITUTION FOR THE DEAF 


“For support of the institution, including salaries and incidental expenses, 
books and illustrative apparatus, and general repairs and improvements, 
$128,000. 

* HOWARD UNIVERSITY 


“ Salaries: For payment in full or in part of the salaries of the officers, pro- 
fessors, teachers, and other regular employees of the university, the balance to 
be paid from privately contributed funds, $450,000, of which sum not less than 
$2,200 shall be used for normal instruction : 

“ General expenses: For equipment, supplies, apparatus, furniture, cases and 
shelving, stationery, ice, repairs to buildings and grounds, and for other neec- 
essary expenses, including reimbursement to the appropriation for Freedmen’s 
Hospital of actual cost of heat and light furnished, $225,000; 

“Total, Howard University, $675,000.” 

Among the questions presented is, whether the economysact requires the im- 
poundment of part of the amounts appropriated for salary and general expenses 
of these institutions? 
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In part 2, title 1, of the economy act provision is made for the furlough of 
officers or employees, and in section 104 (a) the following definition appears: 

“The terms ‘ officer’ and ‘employee’ mean any person rendering services in 
or under any branch or service of the United States Government or the govern- 
ment of the District of Columbia, * * *.” 

This is followed by a statement of certain classes not included within the 
definition, 

The term “ compensation” is defined in subparagraph (b) of said section, as 
follows: 

“The term ‘compensation’ means any salary, pay, wages, allowance (except 
allowances for subsistence, quarters, heat, light, and travel), or other emolu- 
ment paid for services rendered in any civilian or noncivilian office, position, 
or employment; * * *.” ; 

The portion quoted is followed by the statement of classes which are in- 
cluded within the definition, none of which are applicable to either institution. 

In a decision dated June 14, 1917 (23 Comp. Dec. 737), it was held in answer 
to the question as to the applicability of section 2 of the sundry civil appropria- 
tion act of June 12, 1917, to employees of Howard University, that said section 
was applicable only to employees of the United States, and accordingly, such 
increases might not lawfully be paid to employees of Howard University, which 
institution, though aided by Federal appropriations, is not a Government estab- 
lishment. (Citing 11 Comp. Dec. 447; 12 id., 412; 45 MS. Comp. Dec. 2217, 
June 27, 1908; 63 id. 1241, December 18, 1912.) 

With respect to Columbia Institution for the Deaf, in a decision dated July 
9, 1926 (6 Comp. Gen. 12), it was decided that the establishment is a branch 
of the Federal service or a Government establishment in Washington, within 
the purview of the act of June 17, 1910 (36 Stat. 531), under which the General 
Supply Committee operates. It was also held that the provisions of sections 
3709 and 3743, Revised Statutes, were applicable to that institution. 

In answer to a request for a statement showing revision of the report of 
expenditures based upon cash withdrawals from the Treasury for 1933, the 
secretary-treasurer of Howard University in his letter of July 7, a copy inclosed, 
takes the position that the university is not required to revise the item of cash 
withdrawals from the Treasury for 1933, in accordance with the provisions of 
part 2 of the economy act. In support of his view he cites 23 Comp. Dec. 737, 
above referred to, and others. 

The above is illustrative of the questions arising concerning the applicability 
of the economy law to Howard University, and while the status of that insti- 
tution differs in some respects with that of Columbia Institution for the Deaf, 
the question as to whether the provisions requiring impoundment of funds is 
applicable to the latter institution is also suggested. The further question also 
arises as to whether the provisions regarding vacancies are applicable to either 
or both of these establishments, and also as to whether proposals to fill such 
vacancies must be submitted to the Bureau of the Budget before same are 
filled. 

In view of the questions above outlined, which have arisen regarding the 
applicability of the economy law to these establishments, your opinion is respect- 
fully requested as to whether said law is applicable to either or both of these 
institutions, and if so, the extent to which it is applicable and the manner in 
which the applicable provisions are to be applied to such establishments. 


Section 104 of the act of June 30, 1932, Public, No. 212, 47 Stat. 
400, defines “ officer” and “employee ” and “ compensation,” within 
the purview of Title I of that act, as follows: 


Sec. 104. When used in this title— 

(a) The terms “ officer” and “employee” mean any person rendering serv- 
ices in or under any branch or service of the United States Government or the 
government of the District of Columbia, but do not include (1) officers whose 
compensation may not, under the Constitution, be diminished during their con- 
tinuance in office; (2) Senators, Representatives in Congress, Delegates, and 
Resident Commissioners; (3) officers and employees on the rolls of the Senate 
und House of Representatives; (4) carriers in the Rural Mail Delivery Service ; 
(5) officers and members of the police department of the District of Columbia, 
of the fire department of the District of Columbia, of the United States park 
police in the District of Columbia, and of the White House police; (6) teachers 
in the public schools of the District of Columbia; (7) public officials and em- 
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ployees whose compensation is derived from assessments on banks and/or 
is not paid from the Federal Treasury; (8) the enlisted personnel of the Army, 
Navy, Coast Guard, and Marine Corps; (9) postmasters and postal employees 
of post offices of the first, second, and third classes whose salary or allowances 
are based on gross postal receipts, and postmasters of the fourth class; (10) 
any person in respect of any office, position, or employment the amount of 
compensation of which is expressly fixed by international agreement; and (11) 
any person in respect of any office, position, or employment the compensation 
of which is paid under the terms of any contract in effect on the date of the 
enactment of this act, if such compensation may not lawfully be reduced. 

(b) The term “ compensation” means any salary, pay, wage, allowance (ex- 
cept allowances for subsistence, quarters, heat, light, and travel), or other 
emolument paid for services rendered in any civilian or noncivilian office, posi- 
tion, or employment; and includes the retired pay of judges, and the retired 
pay of all commissioned and other personnel of the Coast and Geodetic Survey, 
the Lighthouse Service, and the Public Health Service, and the retired pay of 
all commissioned and other personnel (except enlisted) of the Army, Navy, 
Marine Corps, and Coast Guard; but does not include the active or retired pay 
of the enlisted personnel of the Army, Navy, Marine Corps, or Coast Guard; 
and does not include payments out of any retirement, disability, or relief func 
made up wholly or in part of contributions of employees. 

(c) In the case of any office, position, or employment, the compensation for 
which is calculated on a piecework, hourly, or per diem basis, the rate of com- 
pensation per annum shall be held to be the total amount which would be pay- 
able for the regular working hours.and on the basis of three hundred and seven 
working days, or the number of working days on the basis of which such com- 
pensation is calculated, whichever is the greater. 

With respect to the Howard University it has been held at various 
times that it is not a part of any executive department; that the 
president of the university is not an officer of the United States; that 
the employees were not employees of the United States within the 
purview of the acts granting the 5 and 10 per cent increases in the 
fiscal year 1918; and that the university itself is not a bureau or 
office of the Department of the Interior. 11 Comp. Dec. 447; 12 id. 
412; 23 id. 737; 2 Comp. Gen. 75. 

The Columbia Institution for the Deaf was created as a private 
corporation by the act of February 16, 1857, 11 Stat. 161, and the 
act of July 1, 1898, 30 Stat. 624, placed the control of the disburse- 
ment of all moneys appropriated by the Congress for the support of 
the institution under the directors of the institution. It has been held 
that employees of the institution were not employees of the United 
States within the meaning of the various acts granting increase of 
compensation or bonus to civilian employees-of the Government. (23 
Comp. Dec. 767; 25 id. 153.) However, it was held in 6 Comp. Gen. 
12 that this institution was a bureau or office of the Department of 
the Interior for the purposes of sections 3709 and 3743, Revised Stat- 
utes, and the act of June 17, 1910, 36 Stat. 531, establishing the 
General Supply Committee. 

The definition “ officer” and “employee ” in section 104, ‘Title I, 
of the economy act, is much broader than in any of the statutes previ- 
ously considered with reference to employees of these institutions; 
that is, it includes any person rendering service “in or under” any 
branch or service of the United States Government or the District of 
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Columbia. While it may be that officers or employees of the Howard 
University and the Columbia Institution for the Deaf could not be 
considered officers or employees of the United States or in a branch 
or service of the United States, they, nevertheless, do render service 
“under ” a branch or service of the Government the appropriations 
toward the support of such institutions being included by the Con- 
gress under the appropriations for the Department of the Interior 
and the two institutions being subject, more or less, to supervision by © 
the Secretary of the Interior. It must be concluded, therefore, that 
the officers and employees of the two institutions are officers or em- 
ployees within the meaning of Title I of the act of June 30, 1932, and 
subject to the applicable provisions for a 5-day week or furlough with 
corresponding reduction in compensation, and that any saving of 
appropriated funds so effected must be impounded. See A-43276, 
July 8, 1932, 12 Comp. Gen. 16, and A-42691, A-43276, July 12, 1932. 

With respect to promotions and vacancies, sections 201, 202, and 
203 of Title II of the economy act provide: 


See. 201. All provisions of law which confer upon civilian or noncivilian 
officers or employees of the United States Government or the municipal govern- 
ment of the District of Columbia automatic increases in compensation by reason 
of length of service or promotion are suspended during the fiscal year ending 
June 30, 1933; but this section shall not be construed to deprive any person of 
any increment of compensation received through an automatic increase in com- 
pensation prior to July 1, 1932. 

Sec. 202. No administrative promotions in the civil branch of the United States 
Government or the government of the District of Columbia shall be made during 
the fiscal year ending June 30, 1933: Provided, That the filling of a vacancy, 
when authorized by the President, by the appointment of an employee of a lower 
gmde, shall not be construed as an administrative promotion, but no such 
appointment shall increase the compensation of such employee to a rate in excess 
of the minimum rate of the grade to which such employee is appointed, unless 
such minimum rate would require an actual reduction in compensation. The 
President shall submit to Congress a report-of the vacancies filled under this 
section up to November 1, 1932, on the first day of the next regular session. 
The provisions of this section shall not apply to commissioned, commissioned 
warrant, warrant, and enlisted personnel, and cadets, of the Coast Guard. 

Sec. 208. No appropriation available to any executive department or inde- 
pendent establishment or to the municipal government of the District of Colum- 
bia during the fiscal year ending June 30, 1933, shall be used to pay the com- 
pensation of an incumbent appointed to any civil position under the United 
States Government or the municipal government of the District of Columbia 
which is vacant on Juiy 1, 1932, or to any such position which may become 
vacant after such date: Provided, That this inhibition shall not apply (a) to 
absolutely essential positions the filling of which may be authorized or approved 
in writing by the President of the United States; (b) to temporary, emergency, 
seasonal, or cooperative positions; or (c) to commissioned, commissioned war- 
rant, warrant, and enlisted personnel, and cadets, of the Coast Guard. The 
appropriations or portions of appropriations unexpended by the operation of 
this section shall not be used for any other purposes but shall be impounded and 
returned to the Treasury, and a report of all such vacancies, the number thereof 
filled, and the amounts unexpended, for the period between July 1, 1932, and 
October 31, 1982, shall be submitted to Congress on the first day of the next 
regular session: Provided, That such impounding of funds may be waived in 
writing by the President of the United States in connection with any appro- 
priation or portion of appropriation, when, in his judgment, such action is 
necessary and in the public interest. 
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It will be noted that section 201 refers to officers and employees 
“of the United States Government or the municipal government of 
the District of Columbia.” Section 202 refers to administrative pro- 
motions “in the civil branch of the United States Government or 
the government of the District of Columbia.” As the officers and 
employees of the two institutions are not officers or employees “ of 
the United States ” nor “ in the civil branch of the United States Gov- 
ernment,” the provisions of sections 201 and 202 are not applicable 
thereto. 

Section 203, however, provides that no appropriation available to 
any executive department or independent establishment or to the 
municipal government of the District of Columbia shall be used to 
pay compensation of an incumbent appointed to any civil position 
“under the United States Government or the municipal government 
of the District of Columbia” which is vacant on or after July 1, 
1932. As the employees of the two institutions are civil employees 
“under ” the United States Government as determined above, it fol- 
lows that the provisions of section 203 are applicable to the use of any 
appropriated moneys to pay the compensation of any person ap- 
pointed to fill a vacancy in such institutions on or after July 1, 1932. 


(A-43421) 


ECONOMY ACT—PER DIEM EMPLOYEES—HOLIDAY PAY—ADMINIS- 
TRATIVE PROMOTIONS 


A regular full-time per diem employee, absent on furlough without pay on 
Saturday, July 2, 1982, who returned to duty July 5, 1932, is entitled 
to receive his holiday pay for July 4, 1932, under the terms of the act 
of January 6, 1885, 23 Stat. 516, notwithstanding any provision in the 
economy act. 

Employees receiving compensation at a rate of $1,000 per annum or less are 
not to suffer any loss of pay by reason of no work being required of them 
of Saturday under a 5-day week plan. 

The restoration, during the fiscal year 1933, of field employees under the 
Engineer Department of the Army to their permanent salary rate from 
salary rates given them temporarily during the fiscal year 1932, under 
regulations authorizing such temporary reductions, is not to be regarded 
“s an administrative promotion and is not ‘prohibited by the terms of 
section 202 of thé economy act. 

In view of the provisions of the economy act, there is no requirement during 
the fiscal year 1933 either to increase or decrease the salary rates of field 
employees to the next higher or lower rates prescribed by the classification 
act for the grade in which the positions have been allocated, but the 
existing rate in effect on June 30, 1932, may be paid even though it does 
not correspond exactly with the rates prescribed by the classification act. 


Comptroller General McCarl to the Secretary of War, July 26, 1932: 
Consideration has been given to your letter of July 13, 1932, pre- 
senting for consideration a number of questions involving the appli- 


cation of the economy act, Part II of the act of June 30, 1932, Public 
No. 212. 
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The questions will be hereinafter stated and considered in the 
order appearing in your submission : 


(a) A per diem employee was on furlough without pay on Saturday, July 
2, 1932, and returned to duty Tuesday, July 5, 1932. Is he entitled to pay for 
Monday, July 4, 1932, under the act of January 6, 1885, 23 Stat. 516? 


The act of January 6, 1885, 23 Stat. 516, provides: 


That the employees of the navy yard, Government Printing Office, Bureau of 
Printing and Engraving, and all other per diem employees of the Government 
on duty at Washington, or elsewhere in the United States, shall be allowed the 
following holidays, to wit: The first day of January, the twenty-second day of 
February, the fourth day of July, the twenty-fifth day of December, and such 
days as may be designated by the President as days for national thanksgiving, 
and shall receive the same pay as on other days. 


In decision of February 15, 1915, 21 Comp. Dec. 566, it was held 
that this statute was self-executing in that it excused employees from 
work on the days mentioned therein and granted them holidays with 
pay. In decision of October 31, 1925, 5 Comp. Gen. 312, it was held 
(quoting from the syllabus) : 


Employees of the Government who come within the meaning of the statutes 
granting pay for certain holidays’‘to per diem employees when not working, and 
entitling them to double pay when working on those statutory holidays, are 
those who are employed for substantially continuous indefinite periods and paid 
on a per diem basis for the days actually working as distinguished from those 
engaged from day to day or for a definitely fixed brief period. 

Imployees of the Government whose contract of employment entitles them 
to pay for straight time—that is, including Sundays and holidays on which 
days no work is performed—are not per diem employees, notwithstanding their 
compensation may be stated at a per diem rate, and are not entitled to double 
pay when required to work on holidays. 


In decision of July 12, 1932, to the Public Printer, A-43055, 12 
Comp. Gen. 21, which considered the right of Government Print- 
ing Office employees to holiday pay under a similar statute dated 
January 12, 1895, 28 Stat. 607, applicable only to employees under 
the Government Printing Office, it was stated: 


The act of January 12, 1895, 28 Stat. 607, quoted in your submission, makes 
an absolute grant to employees of the Government Printing Office of their 
regular rate of compensation for the holidays mentioned therein without 
performance of any work on such holidays. The restriction on the rate of 
compensation contained in section 211 (1) of the act of June 80, 1932, Public, 
No, 212, also quoted in your submission, is against a higher rate of pay for 
overtime work and “for work on Sundays and holidays.” The latter statute 
does not supersede nor render inoperative the former statute, there being no 
inconsistency or conflict between the two statutes coming within the terms of 
section 802 of the latter statute. 


The same is true as to employees entitled to holidays with pay 
under the terms of the act of January 6, 1885, supra. Assuming that 
the per diem employee referred to in case (a) is one employed for a 
substantially continuous indefinite period and paid on a per diem 
basis for only days actually worked, as distinguished from those en- 
gaged from day to day or for a definitely fixed brief period, he is 
entitled to pay for July 4, 1932. 


(b) The district engineer, Engineer Department at large, Memphis 
Tennessee, reports that it is the plan of his office to furlough practically all 
employees on Saturdays, including a few of those on monthly basis whose com- 
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pensation figures less than $1,000 per annum. In general, this plan necessarily 
will result in no work for the latter class, Is it compulsory that they be kept 
on if there is no work for them on Saturdays? 


No, but the employees receiving compensation at a rate of less 
than $1,000 per annum are not to suffer any loss of pay by reason of 
no work being required of them on Saturdays; that is to say, they are 
to receive the same pay for the week when no work is required on 
Saturday as they were receiving during the fiscal year 1932 when 
work was required on Saturdays. Decisions of July 8, 1932, to the 
Public Printer, A-43126; July 14, 1932, to the Secretary of the Navy, 
A-43185; and July 14, 1932, to the Secretary of War, A-43197. 


(c) Under the provisions of secs. 202-203 of the act above referred to in- 
creases are prohibited in the pay of civilian employees during the fiscal year 
1933. The regulations governing the administration of the civil service in the 
Engineer Department at large contain the following provision: 

“1029. Reductions and restorations to former grade—When the condition of 
the work makes it expedient to do so, the officer in charge may temporarily re- 
duce any classified employee of noneducational grade to a lower grade or rate 
of pay and may subsequently restore him to his former grade or rate of pay 
or to any intermediate grade or rate of pay without reference to the Chief of 
Engineers, the provisions of paragraph 1033 of these regulations to govern with 
reference to reductions in grade or pay of honorably discharged soldiers or 
sailors or the widows and orphans of such persons.” 

The purpose of this regulation is to permit district engineers during the off 
season to utilize the services of employees on lower paid positions, such as re- 
pa‘r of floating plant. This procedure results in savings to the United States. 

Under the above-quoted provision a few employees were serving on June 30, 
1932, under temporary reductions in pay, which had been so reported to the 
Civil Service Commission and which have been so entered on the records of this 
department. These temporary reductions are without fault on the part of the 
employee and represent a temporary change, for the convenience of the Govern- 
ment, to duties of a less important nature, made necessary because of seasonal 
changes in the force. It was anticipated that upon restorations to their former 
positions or to the full duties of their former positions these employees would 
be restored to the regular rates of compensation pertaining to their positions in 
the manner provided by Orders and Regulations 1029, above quoted. With the 
opening of the new working season a number of these men soon will be restored 
to their former duties. A ruling is requested as to whether the provisions of 
the legislative appropriation act approved June 30, 1932, prohibit the restoration 
of these men to the regular rates of compensation applicable to their positions, 
or Whether it is held that the provisions of the act have no application in 
matter of restorations to grades from which employees have been temporarily 
reduced for the convenience of the Government. 

The positions to which the restoration of these employees is proposed are 
seasonal in nature and therefore may be filled under the provisions of sec. 203 
of the economy act without reference to the President. It would be possible 
to fill these positions at the rate regularly applying to such positions either by 
appointment from civil-service register or by reemployment of persons laid off 
at the close of the previous working season or laid off from other positions in 
the Engineer Department at large. Under such circumstances is it not also 
proper to fill the positions by “restoration to former grade” in the manner 
indicated in the preceding paragraph? 


Section 202 of the economy act provides, in part: 
No administrative promotions in the civil branch of the United States Gov- 


ernment or the government of the District of Columbia shall be made during 
the fiscal year ending June 30,1983 * * *, 


The terms of the regulations quoted in your submission, No. 1029, 
constitute a part of the contract of employment of each person af- 
fected thereby. The regulation is similar to a regulation in force in 


the Government Printing Office entitled “ Up-and-down rating for 
5919°—-33 9 
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temporary changes,” authorizing the Public Printer to transfer em- 
ployees from one trade to another when necessary, involving both 
temporary increases and decreases in compensation. In apply- 
ing the terms of section 202 of the economy act to employees in the 
Government Printing Office, it was stated in decision of July 7, 1932, 
A-43098, 12 Comp. Gen. 5, as follows: 

* * * Variations in the rates of pay resulting from the application of this 
regulation promulgated under authority of the act of June 7, 1924, supra, do 
not constitute administrative promotions or demotions within the meaning of 
the act of June 30, 1982. Of course, there is no authority administratively to 
increase the rates of compensation for the various trades during the fiscal 
year 1933. 

The same principle is applicable to changes authorized under regu- 
lation No. 1029 quoted in your letter. Accordingly, restoration of 
the employees in question to their regular rates of compensation 
applicable to their positions during the fiscal year 1933 would not be 
prohibited as administrative promotions under section 202 of the 
economy act. 

(d) In accordance with ruling of the Comptroller General dated January 11, 
1932 (A-39245), and in accordance with instructions of the Secretary of War 
dated May 4, 1932, this office has effected a classification of positions in the 
Engineer Department at large effective July 1, 1932. A few positions, which 
on June 30, 1932, were at per diem rates, are affected. In general the employees 
serving in these positions have been carried on a 313-day year basis. It is 
seldom that in multiplying the per diem rate in effect on June 30, 1932, by 313, 
to obtain the exact annual equivalent of the per diem rate, that one of the 
standard rates of the salary schedules contained in the Welch and Brookhart 
Acts is obtained. A ruling is requested as to whether in such cases the next 
higher standard rate may not be paid, bearing in mind the fact that in future 
one day’s pay will be computed as 1/360th of the annual salary rate, or whether 
in view of the provisions of the legislative appropriation act approved June 30, 
1832, forbidding increases in salaries, the exact equivalent annual rate obtained 
by multiplying the per diem rate in effect on June 30, 1932, shall be paid or 
whether the next lower standard rate is required. 

In decision of July 15, 1932, A~89245, A-39328, 12 Comp. Gen. 48. 
it was held that the application of the decision of this office dated 
January 11, 1932, is suspended during the fiscal year 1933. Accord- 
ingly, there is no requirement during the fiscal year 1933 either to 
increase or decrease rates of pay of the employees in question to the 
next higher or lower rates prescribed by the classification act for 
the grade in which the positions have been allocated, but the existing 
rate—that is, the rate in effect on June 30, 1932—may be paid even 


though it does not correspond exactly with the rates prescribed by 
the classification act. 


(A-43462) 
ECONOMY ACT—REALLOCATION OF POSITIONS 


The final reallocation, based on substantially the same duties and responsi- 
bilities as of June 30, 1932, of an existing position in the departmental 
service in the District of Columbia or under the government of the District 
of Columbia, made effective during the fiscal year 1933 by the action of the 
Personnel Classification Board, or on and after October 1, 1932, by the Civil 
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Service Commission, which requires an increase in compensation of the 
incumbent, does not constitute an administrative promotion and is not pro- 
hibited by the provisions of section 202 or any other provision of the 
economy act. 


Comptroller General McCarl to the Secretary of War, July 26, 1932: 
Consideration has been given to your letter of July 15, 1932, as 
follows: 


In April last the department presented to the Personnel Classification Board 
the appeal of an employee for reallocation of his position to a higher grade. 
On July 11, 1932, the Personnel Classification Board approved the appeal. The 
action of the board was received in the department on July 12, 1932. The salary 
of the employee is less than the minimum rate prescribed by the classification 
act for the grade and service to which he is thus reallocated. 

Decision is requested whether notwithstanding any of the provisions of the 
economy act of June 30, 1982, the department should accept the reallocation of 
this employee to the higher grade and beginning July 1, 1932, pay him at the 
ininimum rate prescribed for that grade by the classification act. 


Section 202 of the act of June 30, 1932, Public, No. 212, 47 Stat 403, 
provides in part: 


No administrative promotions in the civil branch of the United States Gov- 
ernment or the government of the District of Columbia shall be made during the 
fiscal year ending June 30, 1933: * * *. 


In applying this provision to the field service, it was held in deci- 
sion of July 12, 1932, to the Secretary of the Navy, A-42955, 12 
Comp. Gen. 20, as follows: 


Administrative reallocation of a field position under the terms of section 2 
of the Brookhart Salary Act, supra, is exclusively within administrative control 
(11 Comp. Gen. 115), and any such reallocation based on substantially the same 
duties and responsibilities as of June 30, 1932, which would increase the salary 
rate of the employee, must be considered as an administrative promotion and 
prohibited during the fiscal year 1933 under the terms of section 202 of the 
act of June 30, 1932, supra. 


See also decision of July 15, 1932, to you, A-89245, A-39328, 12 
Comp. Gen. 48. 

In the decision of September 28, 1931, 11 Comp. Gen. 115, 117, to 
which reference was made in the decision to the Secretary of the 
Navy, swpra, wherein was distinguished the sole jurisdiction and 
control of the administrative office over reallocation of positions in 
the field service and the joint jurisdiction and control of the admin- 
istrative office and the Personnel Classification Board over reallo- 
‘ation of positions in the departmental service, it was stated: 


In so far as the effective date of adjustments in salary rates is concerned, 
there is a fundamental difference between allocations and reallocations of 
positions in the departmental service in the District of Columbia and the 
allocations and reallocations of positions in the field service. The former 
require the action of the administrative office and of the Personnel Classification 
Board, two separate and distinct agencies of the Government, neither of which 
may supervise or control the effective date of the action of the other, whereas 
the latter require only the action of the administrative office. 


Therefore, the final reallocation, based on substantially the same 
duties and responsibilities as of June 30, 1932, of an existing position 
in the departmental service in the District of Columbia or under the 
Government of the District of Columbia, made effective during the 
fiscal year 1933 by the action of the Personnel Classification Board, 
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or on and after October 1, 1932, by the Civil Service Commission, 
which requires an increase in compensation of the incumbent, does 
not constitute an administrative promotion and is not prohibited by 
the provisions of section 202 or any other provision of the economy 
act. 

The question presented is answered in the affirmative. 


(A-43468) 
CONTRACTS—FOREIGN ARTICLES—GENERAL SUPPLY COMMITTEE 


Under section 5 of the act of July 5, 1932, 47 Stat. 604, the act of March 8, 
1932, 47 Stat. 62, and section 4 of the act of June 30, 1932, 47 Stat. 473, 
appropriations to which these and similar laws are applicable may not be 
charged with the cost of foreign articles unless the interests of the United 
States will not permit the purchase of articles of the growth, production, 
or manufacture of the United States and the cost of such domestic articles 
is not unreasonable. 

All contracts by the General Supply Committee, entered into before the begin- 
ning of the fiscal year to which applicable, as well as all contracts entered 
into after the beginning of such fiscal year, must comply with the laws 
applicable to the appropriations for such fiscal years and no deliveries may 
be accepted and paid for from appropriated funds which are not in accord- 
ance with the law of the appropriations to be charged. 


Comptroller General McCarl to the Secretary of the Treasury, July 26, 1932: 
There has been received your letter of July 15, 1932, as follows: 


Your decision is requested as to the application of section 5 of the act of 
July 5, 1932, making appropriations for the Treasury and Post Office Depart- 
ments, to purchases of supplies to be made under contracts entered into through 
the General Supply Committee for furnishing miscellaneous supplies during the 
fiscal year 1933. 

This section provides that only articles grown, produced, or manufactured 
within the limits of the United States shall be purchased or contracted for. 
Similar provisions are carried in other appropriation acts. 

Prior to the passage of this act bids had been advertised for and contracts 
had been awarded for furnishing the items of supply included in the General 
Schedule of Supplies. Among these items are some articles of foreign origin, 
and your decision is requested as to whether this and other acts containing 
similar provisions would preclude the purchase of articles already contracted 
for. 

If your decision is in the affirmative it is also requested that you inform this 
department of the procedure that should be followed and whether new bids 
should be obtained for these items or whether recourse may be had to those 
previously received that may offer articles of the growth, production, or manu- 
facture of the United States. 

It will be appreciated if this matter can have your early attention. 


Contracts entered into prior to July 1, 1932, for the fiscal year 
1933 must, of course, be subject to the terms of the appropriations 
or other laws applicable thereto, such as section 5 of the act of July 
5, 1932, Public, No. 263, 47 Stat. 604, referred to in your submission, 
which provides: 

In the expenditure of appropriations in this act or appropriations hereafter 
made, the Secretary of the Treasury in the case of the Treasury Department, 
and the Postmaster General in the case of the Post Office Department, shall, 
unless in his discretion the interest of the Government will not permit, purchase, 


or contract for, within the limits of the United States, only articles of the 
growth, production, or manufacture of the United States, notwithstanding that 
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such articles of the growth, production, or manufacture of the United States 
may cost more, if such excess of cost be not unreasonable. In giving effect 
to this section special consideration shall be given to the domestic article 
where the raw material of which the article is made is grown in the United 
States and the article is manufactured in the United States. 


A somewhat similar provision of permanent law is contained in 
the act of March 8, 1932, Public, No. 53, 47 Stat. 62, regulating the 
use of appropriations for the military and nonmilitary activities 
of the War Department and a provision similar to that contained 
in the above-quoted extract from the act of July 5, 1932, is contained 
in section 4 of the act of June 30, 1932, Public, No. 228, 47 Stat. 473. 
All contracts entered into by the Treasury Department under thie 
General Supply Committee statutes must conform to the terms of 
the law applicable for the fiscal year in which such contracts are to 
be effective, and you are advised that articles not of the growth, 
production, or manufacture of the United States can not be charged 
{o appropriations containing provisions similar to the extract 
herein quoted from the act of July 5, 1932, or to the permanent pro- 
visions of the act of March 8, 1932, applicable to the War Depart- 
ment, unless the excess cost of the articles of the growth, production, 
or manufacture of the United States be unreasonable. In other 
words, articles not of the growth, production, or manufacture of the 
United States may not be purchased unless they come within the 
exception stated in the law, and you are advised that recourse may 
not be had to proposals previously received from bidders offering 
articles of the growth, production, or manufacture of the United 
States when the foreign articles were accepted. It will be necessary 
to readvertise for proposals for furnishing these articles and then 
to determine whether the difference in cost be reasonable or un- 
reasonable and whether the interest of the Government will not 
permit the purchase or contracting for the domestic articles. If in 
any case it should be believed that the excess cost of the domestic 
article is unreasonable, the matter should be submitted here for 
decision before award is made of the contract. 

Where the appropriations of a department or establishment are 
subject to such a restriction, its orders or requisitions under General 
Supply Committee contracts should contain a notice to the contractor 
to the effect that the order or requisition is not to be filled unless the 
article to be furnished is of the growth, production, or manufacture 
of the United States. 


(A-43481) 
ECONOMY ACT—FURLOUGH FOR ONE CALENDAR MONTH 


An employee who is absent for the entire month ot August, 1982, but has not 
previously been absent during the fiscal year will be charged with one 
month’s pay for such absence against which will be credited the two and 
one-half days’ furlough pay deducted from his compensation during July 
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and for which no furlough was previously taken; i. e., he would be entitled 
to two and one-half days’ pay for August, less the retirement deductions for 
that month. 


Comptroller General McCarl to the Attorney General, July 26, 1932: 
There has been received your letter of July 15, 1932, as follows: 


Under the provisions of section 101-b of the economy act of June 30, 1932, 
employees shall be furloughed without compensation for one calendar month or 
for such periods as shall in the aggregate be equivalent to one calendar month, 
for which latter purpose 24 working days (counting Saturday as one-half day) 
shall be considered as the equivalent of one calendar month. If an employee 
is absent during the entire month of August, 1932, wherein 25 working days 
are involved, the provisions of the economy act and also the act of June 30, 
1906 (34 Stat. 763) arise. To give a concrete case, an employee during the 
month of July had deducted from his or her compensation the equivalent of 
2% days’ pay, thus entitling the employee to two days’ furlough leave. Under 
the terms of the economy act it would be therefore necessary to deduct 22 
days’ pay from this employee during the month of August or the equivalent of 
2714/30ths of one month’s pay. This leaves a balance of 3 working days for 
which the employee will be charged at the usual rate for leave without pay. 
The 3 days, however, include the 31st day of the month. In view of your sev- 
eral decisions in connection with questions arising under the act of June 30, 
1906, it would appear that a deduction of one day’s leave without pay is neces- 
sary for absence on the 31st day of a 31-day month. Your decision is therefore 
requested as to whether the employee should be charged with one day’s leave 
without pay (as distinguished from the furlough leave) for the 31st day of a 
81-day month. 


It is presumed from your submission that the employee in question 
will not have taken any leave of absence after June 30, 1932, prior 
to the month of August and your submission will accordingly be 
answered on that basis. The employee’s absence from duty for the 
entire month of August constitutes an absence for one calendar 
month, which is the length of furlough prescribed by section 101 (b) 
of the economy act of June 30, 1932. Accordingly, the absence 
of such employee on the 3ist of August will not have been an 
“unauthorized absence” within the meaning of the act of June 
30, 1906, 34 Stat. 763. 17 Comp. Dec. 929; 1 Comp. Gen. 345; 5 id. 
904. Had no pay been deducted during the month of July the 
employee absent on furlough for the entire month of August would 
have been required to lose one calendar month’s pay or one-twelfth 
of his annual compensation. However, as the employee will have 
already been charged with two and one-half days’ furlough pay 
during July, for which no leave was taken, he will be entitled to 
have that amount credited upon the month’s pay he would otherwise 
have lost for the August furlough, and will thus be entitled to two 
and one-half days’ pay less the retirement deduction for the month 
of August. In other words, where an employee’s first absence on 
furlough during the fiscal year 1933 is for a straight calendar month, 
that absence will constitute the full period of his legislative furlough 
and no pay will accrue therefor but there will be credited to him in 
computing the deductions for the furlough time actually taken, the 
amount previously deducted at the rate of two and one-half days’ pay 
per month on account of furlough not taken. 
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(A-43497) 
ECONOMY ACT—SUBSISTENCE, PER DIEM 


Sections 207, 208, and 210 of the act of June 30, 1952, 47 Stat. 405, 406, sub- 
stituting a per diem allowance of not to exceed $5 a day in lieu of all other 
subsistence expenses, is applicable to the judges, stenographic clerks of the 
United States Customs Court, and the United States attorneys or assistant 
attorneys. 


Comptroller General McCarl to the Attorney General, July 26, 1932: 
There has been received your letter of July 19, 1932, as follows: 


Section 518 of the tariff act of 1930 (46 Stat. 738) provides that judges and 
stenographic clerks of the United States Customs Court, and Government coun- 
sel, while absent from New York on official business, shall be allowed, for mainte- 
nance, not exceeding $10 per day in the case of the judges of the court and 
Government counsel, and $8 per day in the case of stenographic clerks. The 
expenses of the judges and stenographic clerks are paid from the appropriation 
“ Salaries and expenses, U. S. Customs Court,” and the expenses of Government 
counsel are paid from the appropriation “ Protecting interests of the United 
a in customs matters,” contained in Public Act No. 232, approved July 1, 
1982. 

It is presumed by the department that section 207 of Public Act No. 212, 
approved June 30, 1932, does not apply to the judges and stenographic clerks, as 
they are officers and employees of the United States Customs Court, and not of 
the Department of Justice, but that, commencing July 1, 1932, they will be 
limited to $6 per day for their actual expenses of subsistence, under section 3 of 
Public Act No. 232, approved July 1, 1932. Your decision in the matter is 
requested. , 

As to Government counsel (consisting of Assistant Attorney General Lawrence 
and the attorneys connected with his office in New York), they are civilian 


officers and employees of the Department of Justice, and the question arises 
whether, upon consideration of section 518 of the tariff act of 1930; section 207 
of Public Act No. 212, approved June 30, 1932, and section 3 of Public Act No. 
232, approved July 1, 1932, they are now entitled to reimbursement for actual 
expenses of subsistence, not exceeding $6 per day, or whether they are limited 
to a per diem allowance, not exceeding $5 per day. Your decision is requested. 


Sections 207, 208, 210, and 803 of the act of June 30, 1932, Public, 
No. 212, 47 Stat. 405, 406, 419, provide: 


Sec. 207. Section 3 of the subsistence expense act of 1926, approved June 3, 
1926 (44 Stat. 688, 689), is hereby amended to read as follows: 

“Sec. 3. Civilian officers and employees of the departments and establish- 
ments, while traveling on official business and away from their designated posts 
of duty, shall be allowed, in lieu of their actual expenses for subsistence and 
all fees or tips to porters and stewards, a per diem allowance to be prescribed 
by the head of the department or establishment concerned, not to exceed the 
rate of $5 within the limits of continental United States, and not to exceed an 
average of $6 beyond the limits of continental United States.” 

Sec. 208. Sections 4, 5, and 6 of the said subsistence expense act of 1926 are 
hereby repealed, and section 7 thereof is hereby amended by striking out the 
reference therein to actual expenses so that the section, as amended, will read 
as follows: 

“Sec. 7. The fixing and payment, under section 8, of per diem allowance, or 
portions thereof, shall be in accordance with regulations which shall be 
promulgated by the heads of departments and establishments and which shall be 
standardized as far as practicable and shall not be effective until approved by 
the President of the United States.” 

+ . . + * on ae 

Sec. 210. The provisions of all acts heretofore enacted inconsistent with 
sections 207, 208, and 209 are, to the extent of such inconsistency, hereby 
repealed, and such sections shall take effect on July 1, 1932. 

. . - * . * * 
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Sec. 803. The provisions of part 2 herein are hereby made applicable to the 
appropriations available for the fiscal year 1933, whether contained in this 
act or in acts prior or subsequent to the date of the approval of this act. 


The sections of the act of June 30, 1932, quoted above, were en- 
acted for the purpose of standardizing subsistence allowances of all 
Government officers and employees. Section 210 specifically repeals 
all acts inconsistent with the provisions of sections 207 and 208. In 
view of the intent and purposes as thus expressed by the Congress, 
sections 207 and 208 have been held to supersede to the extent of any 
inconsistencies, all inconsistent provisions in statutes previously en- 
acted and all special provisions for subsistence expenses appearing 
in appropriation acts for the fiscal year 1933, even though enacted 
subsequently to June 30, 1932. 10 Comp. Gen. 409, A-39298, to you, 
July 13, 1932, and A-43360, July 16, 1932. Section 803 specifically 
makes appropriations subject to part 2 of the act, and the appropria- 
tions here concerned are accordingly subject to the provisions relat- 
ing to travel expenses. It must be held, therefore, that all of the 
officers and employees named in your submission are subject to the 
provisions of section 207 of the said act of June 20, 1932, and may 
not be reimbursed for actual expenses of subsistence, nor may they 
be paid per diem in lieu thereof in excess of $5. 


(A-48386) 


ECONOMY ACT—SUNDAY AND HOLIDAY WORK—LIBRARY OF 
CONGRESS 


Under the provisions of section 211 of the act of June 30, 1932, 47 Stat. 406, 
and the appropriation items in the same statute for the Library of Con- 
gress, the rate of compensation for services on Sundays and holidays, 
necessary in connection with opening the Library of Congress for the 
convenience of the public, may not exceed the rates paid during the week 
for the same class of work. 


Comptroller General McCarl to the Librarian, Library of Congress, July 28, 
1932: 


Consideration has been given to your letter of July 13, 1932, as 
follows: 


We should be obliged if you would give us your opinion as to the application 
of the so-called economy act, approved June 30, 1932, to the Sunday and holiday 
service in the Library of Congress. 

The act provides: 


“SUNDAY OPENING 


“To enable the Library of Congress to be kept open for reference use on 
Sundays and on holidays within the discretion of the librarian, including the 
extra services of employees and the services of additional emp!oyees under the 
librarian, at rates to be fixed by the librarian, $18,000.” 

It also provides: 
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*“ OVERTIME COMPENSATION 


“Seo. 211. (a) During the fiscal year ending June 30, 1933— 

“(1) No officer or employee of the Government shall be allowed or paid a 
higher rate of compensation for overtime work (either day or night) or for 
work on Sundays and holidays.” 

1. The Sunday and holiday service of the Library of Congress is unique. 
There is nothing comparable to it elsewhere in the Government service. And 
the clientele on Sunday is of a special character. The scientists and other 
specialists of the Government, special investigators, members of university 
faculties from out of town, and others developing special problems utilize that 
day to carry on important research at the Library. Many Members of Congress 
use the Representatives’ reading room in investigations pertinent to legislation. 
As an indication of the serious character of material consulted on Sunday and 
holidays it is noted that of the large number of volumes issued only 4 per cent 
is fiction. 

2. The service has been in existence for 30 years. The demands on the staff 
are much greater and more exacting on Sundays and holidays than on week 
days. In some divisions the public use of the division is nearly as great on 
Sundays as for the rest of the week combined. And in all divisions it is largely 
increased, and with the increase in numbers there is an increase not only in 
enquiries, but in the range of enquiries. The work, therefore, is specialized in 
character and is very strenuous. Consequently, it has been in the past difficult 
to secure an adequate force even at the rates paid. 

3. Only the reading rooms and a few divisions of the Library are open on 
Sundays. The remaining divisions of the Library are closed. It is therefore 
necessary for the Sunday service assistants to do much research that is ordi- 
narily performed by the other divisions during the week. 

For example, in the Representatives’ reading room, where the service is en- 
tirely for Members of Congress, the assistant can during the week depend upon 
the legislative reference service for the answers to many of the enquiries ad- 
dressed to him, but on Sunday he must make the search for the information 
himself. And this is the busiest day of the week with him. 

4, Employees of the Sunday and holiday service comprise not only our regular 
employees but also those not connected with the Government service. Exercis- 
ing the discretion vested in the librarian by the law “at tates to be fixed by 
the librarian” the per diem rates heretofore fixed by the librarian, under au- 
thority of the statutes, have been arrived at independently of any other branch 
of our service, but with relation solely to the day’s work, keeping in mind 
particularly the character of service attached to each position and the especial 
character of the service rendered on Sunday and holidays. 

With this information before you, may we not have your opinion as to whether 
section 211 of Part II of the legislative act approved June 30, 1932, applies to 
the Sunday and holiday service of the Library of Congress? 


The inhibition contained in section 211 (a) (1) of the act of June 
30, 1932, Public No. 212, 47 Stat. 406, is against the payment of a 
higher rate of compensation for work on a Sunday or holiday than 
is paid for work of the same class or character on other days of the 
week, ; 

It is understood that in connection with the Sunday and holiday 
opening of the Library of Congress an employee engaged on one 
class of work during the week may be employed on Sundays and 
holidays in connection with another class of work having no rela- 
tion to his week-day work and be paid at either a higher or lower 
rate of compensation than he regularly receives during the week; 
but that, with a few exceptions, the work performed on Sundays and 
holidays is comparable to work being performed by some employee 
during the week. Under the statutory provisions quoted in your 
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letter the rate of compensation for services on Sundays and holidays 
may not exceed the rates paid during the week for the same class of 
work. In the few cases of Sunday and holiday duties having no 
exact counterpart during the week the Librarian should fix the Sun- 
day and holiday rate, as nearly as practicable, at the rate of com- 
pensation for duties performed during the week nearest that one in 
character to those required in the particular position on Sundays and 
holidays, provided that the rate so fixed may not exceed the rate paid 
June 30, 1932, for the same Sunday and holiday service. 

From an examination of a supplemental memorandum informally 
submitted to this office it is understood that the rates for compensa- 
tion proposed to be approved for Sunday and holiday work conform 
to the requirements of the law as above stated. 

However, regular, full-time employees of the Library, paid on an 
annual basis, who may, due to the exigencies of the service, be re- 
quired to work overtime or on a Sunday or holiday in connection 
with their regular duties, as distinguished from the separate and 
distinct activities arising by reason of the keeping of the Library 
open on Sundays and holidays for the benefit and convenience of 
the public, are not entitled to any compensation therefor in addition 
to the regular annual salary. 


(A-43462) 


ECONOMY ACT—ADMINISTRATIVE PROMOTIONS—CHANGE OF 
DUTIES 


The administrative assignment of an employee to the duties of a higher grade 
on or subsequent to July 1, 1982, or the adding to or changing the duties of 
an employee to such an extent as would require or authorize the alloca- 
tion or reallocation of the position to a higher grade involving an increase 
in compensation, is to be regarded as an administrative promotion within 
the meaning of section 202 of the act of June 80, 1932, 47 Stat. 408, and, 
therefore, prohibited during the fiscal year 1983 unless authorized or ap- 
proved in writing by the President as the filling of a vacancy by the ap- 
pointment thereto of an employee of a lower grade. However, this rule does 
not preclude the temporary detail or assignment, where otherwise author- 
ized by law, of employees to perform the duties attaching to a position in 
a higher grade involving no change in the salary status of the employee. 


Comptroller General McCarl to the Secretary of War, July 28, 1932: 


Consideration has been given to your letter of July 20, 1932, as 
follows: 


On June 23, 1932, the department presented to the Personnel Classification 
Board a classification sheet showing changes in the duties of an employee in 
the departmental service, the change of duties having occurred some time prior 
to the date of the submission of the sheet. The department allocated the new 
job to a higher grade than that theretofore held by the employee. On July 
13, 1982, the Personnel Classification Board allocated the job to the higher 
grade. The action of the board was received in the department July 19, 1932. 
The salary of the employee is less than the minimum rate prescribed by the 
classification act for the grade and service to which he is thus reallocated. 
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Decision is requested whether, notwithstanding any of the provisions of the 
economy act of June 30, 1932, the department is authorized to accept the re- 
allocation of this employee to a higher grade and beginning July 1, 1932, pay 
him at the minimum rate prescribed for that grade by the classification act. 

If your decision be in the affirmative, decision is also requested as to the au- 
thority of the department in the case of an employee assigned to the duties 
of a higher grade since July 1, 1932. 


In decision of July 26, 1932, to you, A-43462, 12 Comp. Gen. 120, 
it was held as follows: 


Therefore, the final reallocation, based on substantially the same duties and 
responsibilities as of June 30, 1932, of an existing position in the departmental 
service in the District of Columbia or under the government of the District of 
Columbia, made effective during the fiscal year 1933 by the action of the Per- 
sonnel Classification Board, or on and after October 1, 1932, by the Civil 
Service Commission, which requires an increase in compensation of the in- 
cumbent, does not constitute an administrative promotion and is not prohibited 
by the provisions of section 202 or any other provision of the economy act. 


It is understood from your present submission that the employee 
in this instance was performing on June 30, 1932, the changed duties 
which necessitated the allocation of the position to a higher grade. 
If so, the principle as stated above is for application, and the em- 
ployee may be paid the minimum salary rate of the grade in which 
the Personnel Classification Board finally allocated the position on 
the basis of the duties performed June 30, 1932. 

Referring to your concluding paragraph, there is for consideration 
section 202 of the economy act, which provides: 


No administrative promotions in the civil branch of the United States Goy- 
ernment or the government of the District of Columbia shall be made during 
the fiscal year ending June 30, 1933: Provided, That the filling of a vacancy, 
when authorized by the President, by the appointment of an employee of a 
lower grade, shall not be construed as an administrative promotion, but no 
such appointment shall increase the compensation of such employee to a rate 
in excess of the minimum rate of the grade to which such employee is ap- 
pointed, unless such minimum rate would require an actual reduction in com- 
pensation. The President shall submit to Congress a report of the vacancies 
filled under this section up to November 1, 1932, on the first day of the next 
regular session. The provisions of this section shall not apply to commissioned, 
commissioned warrant, warrant, and enlisted personnel, and cadets of the 
Coast Guard. 


The administrative assignment of an employee to the duties of a 
higher grade on or subsequent to July 1, 1932, or the adding to or 
changing the duties of an employee to such an extent as would require 
or authorize the allocation or reallocation of the position to a higher 
grade involving an increase in compensation, is to be regarded as an 
administrative promotion within the meaning of section 202 of the 
economy act, and, therefore, prohibited during the fiscal year 1933 
unless authorized or approved in writing by the President as the 
filling of a vacancy by the appointment thereto of an employee of a 
lower grade. However, this rule does not preclude the temporary 
detail or assignment, where otherwise authorized by law, of em- 
ployees to perform the duties attaching to a position in a higher 
grade involving no change in the salary status of the employee. 
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(A-43521) 


ECONOMY ACT—COUNTING OF SATURDAY IN FURLOUGH TIME 


Under section 101 (a) of the act of June 30, 1982, 47 Stat. 399, the adjustment 
of compensation of employees who, prior to July 1, 1932, were not entitled 
to the Saturday half holiday with pay would be ten-elevenths of five and 
one-half days’ pay as of June 80, 1982, and not ten-clevenths of six days’ 
pay. 

Notwithstanding the employees of the Panama Canal on the Isthmus were ex- 
pressly excluded in the act of March 3, 1931, 46 Stat. 1482, from the benefits 
of the Saturday half holiday with pay when in a duty status, for the pur- 
pose of counting furlough time under section 101 (b) of the act of June 30, 
1982, 47 Stat. 390, the entire working time on Saturday is to be counted as 
one-half day, but furlough time on Saturday in periods less than the entire 
work day is to be counted as the time actually absent. The same rule is 
applicable to per annum employees whose work day is seven hours. 


Comptroller General McCarl to the Governor of the Panama Canal, July 28, 
1932: 

Consideration has been given to your letter of July 20, 1932, as 
follows: 

Your decision is requested as to the deductions that should be made on each 
monthly pay roll for each working day an employee is off in applying the pro- 
visions of the so-called economy act to the employees of the Panama Canal on 
the Isthmus of Panama employed both on an hourly and monthly basis and 
working twenty-six days each month and without Saturday half holiday. 

The question involved is submitted by the Governor of the Panama Canal by 
a radiogram, dated July 20, 1932, reading as follows: 

“Application of Comptroller General’s decision A-—43276 of July Sth requiring 
deduction of one and one-fourth days’ pay for each working day off would resul: 
in an injustice to employees here. Saturday is not a half holiday; therefore we 
have 26 working days in a month instead of only 24. To illustrate: An employee 
absent on furlough July 1 to 29 who works on the 30th and 3ist receives no 
pay for his services if one and one-fourth days’ pay is withheld from each of the 
24 working days absent. Please request an equitable ruling.” 

Section 101 (b) of the economy act of June 30, 1932, Public, No. 
212, 47 Stat. 399, provides in part as follows: 

Bach officer or employee receiving compensation on an annual basis at the 
rate of more than $1,000 per annum shall be furloughed without compensation 
for one calendar month, or for such periods as shall in the ageregate be equiva- 
lent to one calendar month, for which latter purpose twenty-four working days 
(counting Saturday as one-half day) shall be considered as the equivalent of 
one calendar month: * * *, 

The question presented arises by reason of the fact that the Satur- 
day half holiday law of March 3, 1931, 46 Stat. 1482, expressly ex- 
cludes from its operation “employees of the Panama Canal on the 
isthmus.” 

Section 101 (a) of the economy act providing for a 5-day week, 
applicable primarily to per diem employees, takes into consideration 
the Saturday half holiday law by providing that pay for five days 
shall be ten-elevenths of that previously paid for a “ week’s work of 
five and one-half days.” Under this section the adjustment of com- 
pensation on a 5-day week basis would be different for employees 
who, prior to July 1, 1932, were not entitled to the Saturday half 
holiday with pay. That is to say, their compensation on a 5-day 
week basis would not be ten-elevenths of 6 days’ pay previously paid 
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for a week’s work of 51% days, but ten-elevenths of 514 days’ pay as 
of June 30, 1932. 

However, under section 101 (b) of the economy act, primarily 
applicable to per annum employees, no different rule is authorized 
for computing furlough time for Saturday in the case of employees 
who, prior to July 1, 1932, were not entitled to the Saturday half 
holiday with pay. As to all classes of employees coming within the 
provisions of section 101 (b), the statute specifically provides that, 
for the purpose of counting furlough time in periods of less than one 
calendar month, 24 working days shall be the equivalent and Saturday 
shall be counted as one-half day. 

You are advised, therefore, that notwithstanding Panama Canal 
employees on the isthmus are not entitled to the Saturday half holi- 
day with pay when in a duty status, for the purpose of counting fur- 
lough time under the provisions of section 101 (b) of the economy 
act, Saturday is to be counted as one-half day. 

It may be observed that this is the same situation, except as to the 
length of time involved, as exists with relation to all per annum 
employees whose work day is seven hours and who are entitled to 
the Saturday half holiday with pay. While on duty they are required 
to work four hours on Saturday, but in computing furlough time they 
are charged only with one-half day, or three and one-half hours, 
under the terms of section 101 (b) of the economy act. 

It is to be understood, of course, that the principle herein stated 
is for application only when the employee is absent during the entire 
working hours on Saturday. Furlough time on Saturday in periods 
less than the entire work day is to be counted as the time actually 
absent from duty. 

Since the law specifically provides that 24 working days’ absence 
shall be regarded as the equivalent of a calendar month, deduction 
at the rate of one and one-fourth days’ pay must be made for each 
working day’s absence, counting Saturday as one-half day. Since 
an employee is to be charged with only one-half day’s absence on 
Saturday, there would appear to be no injustice in deducting one 
and one-fourth days’ pay for each day’s absence, and particularly 
since the total legislative furlough deductions for the year will 
amount to only one calendar month’s pay in any event. 


(A-43523) 
ECONOMY ACT—SUBSISTENCE, PER DIEM—FRACTIONAL DAYS 


Pending revision of the Standardized Government Travel Regulations, one- 
fourth of the per diem allowance in lieu of subsistence prescribed in accord- 
ance with section 207 of the act of June 30, 1932, 47 Stat. 405, will be allowed 
for each six hours’ absence, or fraction thereof, beginning with the hour 
of departure, except that no per diem will be allowed for absences wholly 
between the hours of 8 a. m. and 6p. m. 
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Comptroller General McCarl to the Attorney General, July 28, 1932: 
There has been received your letter of July 20, 1932, as follows: 


Prior to June 30, 1932, the Standardized Government Travel Regulations 
provided that the per diem in lieu of subsistence would be payable at the rate 
of one-fourth of the authorized rate for each period of six hours or fraction 
thereof (paragraph 66). However, paragraph 45-a of the regulations restricted 
such allowance to absenees of more than one day. 

Section 207 of the economy act reduces the per diem allowance to $5.00 and 
eliminates all payments on an actual expense basis. In this connection, atten- 
tion is also invited to the Executive order of June 30, 1932. 

With a view to amending the regulations in order to comply with section 207, 
supra, it is our understanding that the Special Committee on Uniform Travel 
Regulations, which is composed of one representative from each department 
of the Government, has already recommended to the Bureau of the Budget, 
through the Federal Traffic Board, that the restriction contained in paragraph 
45-a of the regulations be removed by eliminating the entire paragraph and 
that paragraph 66 be amended to provide for fractional per diems for each 
period covering absences of six hours or fractional parts thereof, provided that 
not more than one full per diem will be allowed where the absence is less than 
twenty-four hours, and further that no per diem will be allowed when the 
departure is after 8 a. m. and the return on the same day is prior to 6 p. m. 

Your decision is respectfully requested as to whether, as an emergency meas- 
ure pending the promulgation of the new regulations, fractional per diems may 
be allowed for periods of absence of less than twenty-four hours, in connection 
with necessary travel on official business, subject, of course, to the conditions 
aboyc referred to. 


While paragraph 66 of the present edition of the Standardized 
Government Travel Regulations contemplated fractional days at the 
beginning and ending of longer periods of travel, it is the only pro- 
vision now in the regulations for measuring the amount of per diem 
to be allowed for fractional days and will, therefore, pending revi- 
sion of the Standardized Government Travel Regulations, be applied 
to all fractional day’s absences sufficient to constitute a travel status 
on and after July 1, 1932. However, where the absence is less than 
24 hours the day will be regarded as beginning with hour of de- 
parture. See A-43469, July 23, 1932, 12 Comp. Gen. 107, to the 
Secretary of the Treasury. Absences confined between the hours of 
8 a. m, and 6 p. m. do not constitute a travel status. 5 Comp. Gen, 
100, 128, 449. 


(A-43554) 


ACT—DEDUCTIONS FROM COMPENSATION FOR 
FURLOUGH TIME 


ECONOMY 





It was the intent and meaning of the general decision of July 8, 1932, A-43276, 
12 Comp. Gen. 16, that the legislative furlough deductions of at least 
one and one-fourth days’ pay for each half-month pay period should not 
cease or be discontinued until a full calendar month’s pay shall have been 
so deducted. 

If, at the time an employee is separated from the service, the total amount of 
legislative furlough deductions exceeds one and one-fourth days’ pay for 
each working day's absence on furlough and, also, exceeds one and one- 
fourth days’ pay for each semimonthly pay period since July 1, 1932, the 
amount of such excess will be for refundment to the employee or to his 
estate. 
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An employee receiving compensation at the rate of $1,020 per annuum is required 
to take legislative furlough without pay only for approximately five days 
und four and one-half hours which is necessary to reduce the compensation 
$20 per annum. Deductions for compensation should be at the rate of 
one and one-fourth days’ pay for each day of furlough absence. 

The date of an employee's separation from the service, whether by death, 
resignation, or dismissal, may not be postponed for pay or furlough pur- 
poses to cover the time by which the furlough deductions exceed the amount 
of one and one-fourth days’ pay for each day of absence prior to separation. 
Where the separation is effective during a month a pro rata furlough 
deduction for that month should be made. 


Comptroller General McCarl to the Secretary of Agriculture, July 28, 1932: 

Consideration has been given to your letter of July 21, 1932, as 
follows: 

Certain questions have arisen as to the furlough provision, sections 101-3 
of the legislative appropriation act of June 30, 1932, as interpreted by your 
decision A-43276 of July 8, 1932. 

1. A furlough of 15 days has been taken in the month of July and a deduc- 
tion of 18% days’ pay made at the end of the month. No furlough is taken 
in August. Is it the meaning of your decision that a deduction of 2% days’ 
pry should still be made in August, or should the automatic monthly deduc- 
tions cease until, at the rate of two days per month, the lapsed time equals the 
furlough taken? Unless the deductions cease until they balance with furlough 


actually taken, the employee’s death or separation in the interval would 


apparently leave him a creditor for the excess of the pro rata deduction. 
» 


2. A $1,020 per annum employee takes 5 days’ furlough in July. The 
obligatory furlough for this salary under section 101 (c) is the difference 
between $1,000 and $1,020, that is, $20, divided by 144 days’ pay, or slightly over 
5 days. The half month’s deduction for this salary shown in the tables accom- 
panying A-43276 is 84 cents. Is this the proper rate of deduction in the case 
cited, or should it be 5 times 14 days’ pay, without further monthly deduction? 

3. An employee would normally be separated, so far as work conditions go, 
on July 20. He has taken no furlough. Which is the proper course—make the 
separation effective July 20 and make the corresponding, deduction, in which 
event the employee would have had salary deduction without furlough, or 
make the separation effective July 22, treating the two days additional as 
furlough, and impounding the pay? 


1. It was the intent and meaning of the decision referred to that 
the legislative furlough deductions of at least one and one-fourth 
days’ pay for each half-month pay period should not cease or be dis- 
continued until a full calendar month’s pay shall have been so de- 
ducted. In the illustration given, a minimum of one and one-fourth 
lays’ pay should continue to be deducted on each semimonthly pay 
roll or voucher during August and thereafter in the fiscal year 1933, 
until a total of one month’s pay has been deducted. 

If, at the time an employee is separated from the service, the total 
umount of legislative furlough deductions exceeds one and one- 
fourth days’ pay for each working day’s absence on furlough and, 
also, exceeds one and one-fourth days’ pay for each semimonthly 
pay period since July 1, 1932, the amount of such excess will be for 
refunding to the employee or to his estate. But in no case will there 
be a refund where the total of such deductions does not exceed one 
and one-fourth days’ pay for each working day absent and does not, 
also, exceed one and one-fourth days’ pay for each semimonthly pay 
period since July 1, 1932. 
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2. This employee is required to take legislative furlough without 
pay only of the number of days, at the rate of one and one-fourth 
days’ pay for each day’s absence, necessary to reduce his compensa- 
tion $20 per annum. This would appear to be approximately five 
days and four and one-half hours. The half month’s deduction for 
this salary rate of $1,020 per annum, shown as 84 cents in the tables 
referred to in the decision of July 8, 1932, supra, was intended as the 
minimum deduction when no furlough is taken and the rule stated 
in said decision requiring a minimum deduction of one and one- 
fourth days’ pay for each day’s furlough absence is otherwise appli- 
cable. Therefore, in the example given, the proper deduction would 
be five times one and one-fourth days’ pay, or $17.71. The balance 
of $2.29—necessary to make a total of $20—should be deducted 
thereafter at the rate of 84 cents on each semimonthly pay roll or 
voucher if in the meantime there has been no further absence and 
in the event there be further absence before the balance shall have 
been so deducted such absence shall be deducted for at the rate of 
one and one-fourth days’ pay per day. 

3. The date of an employee’s separation from the service—whether 
by death, resignation, or dismissal—may not be postponed for pay 
or furlough purposes to cover the time by which the amount of the 
furlough deductions exceeds the amount of one and one-fourth days’ 
pay for each day of absence prior to such separation. In the ‘llus- 
tration given by you, the separation should be made effective on 
the actual date thereof, July 20, and deduction should be made of 
two-thirds of two and one-half days’ pay (less the amount of any 
furlough deduction theretofore made) regardless of the fact that 
there was no absence on furlough during any part of the period 
from July 1 to 20. 


(A-43641) 


ECONOMY ACT—PER DIEM EMPLOYEES ON LEGISLATIVE 
FURLOUGH 


The procedure stated in the decisions of July 8, 1932, A-43276, 12 Comp. Gen. 
16, and July 12, 1932, A-42691, A-43276, should be followed with respect to 
per diem employees to whom the provisions of section 101 (b) are appli- 
cable, except that the total deductions of compensation for the fiscal year 
1933, by reason of the legislative furlough shall not exceed one-twelfth or 
8% per cent of the annual rate of compensation computed on the basis of 
313 days per annum as to the employees whose year is that number of 
days, and where there are no furlough absences during a pay period the 
deduction may be 8% per cent of the total amount otherwise earned for 
such period, whether the pay period be a week, a half month, a month, or 
otherwise. When one-twelfth or 84 per cent of the annual rate of com- 
pensation computed on the basis of the per diem rate for 313 days has been 
deducted, pursuant to the requirements of the above-mentioned decision: 
under section 101 (b), no further deductions are required solely becuuse of 
the legislative furlough under said section. 
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Comptroller General McCarl to the Secretary of the Navy, July 28, 1932: 


Consideration has been given to your letter of July 26, 1932, as 
follows: 


It has been necessary to except certain per diem employees of the field service 
of the Navy Department from the provisions of section 101 (a) of the legis- 
lative act approved June 30, 1982, placing them on a five-day week basis, 
and, as provided therein, applying in lieu thereof the provisions of subsection 
(b) under which such per diem employees will work five and one-half days 
each week. 

In your general decision #A-43276 of July 8, 1932, it is stated: 

“* * * To insure such saving as is so required by the enactment and to 
avoid payments in contravention of law a minimum of 14% days’ pay (844%) 
will be deducted from each officer and employee to whom section 101 (b) is 
applicable * * *,” 

In your decision #A-43126 of July 8, 1932, to the Public Printer, in answer 
to question 2, it was stated: 

“* * * Under subsection (b) the per diem rate of a per diem employee 
does not change but would be the regular rate, and the per hour rate would be 
one-eighth thereof—and these respective rates would be applicable for the period 
on furlough without pay.” 

The per diem employee receives no annual salary, and is therefore not paid 
for Sunday, but receives pay only for days worked, and such days as may be 
legally. fixed as holidays with pay, aggregating 313 days per year, as compared 
with 360 days for a per annum employee. One-twelfth of the annual pay would 
be equivalent to the per diem for 26 days. 

To make the impound deductions for “one calendar month” required by the 
act comparable to those for per annum and monthly employees covered by 
section 101 (b), it would appear that there should be deducted from the salary 
of these per diem employees working on a five and one-half day week basis, an 
aggregate of 26 days’ pay, the employees to be furloughed for 24 working days 
(counting Saturday as one-half day). 

Your decision is requested as to— 

(a) Shall “one calendar month” pay be deducted from such employees, 26 
days’ pay being the equivalent thereof? 

(b) Shall they be furloughed 24 working days? 

(c) Shall the deduction for impound be at the rate of one and one-twelfth 
days for each day’s absence on furlough? 

(d) Shall the deduction be made for a minimum of one and one-twelfth days 
on each semimonthly roll with a corresponding deduction for each additional 
day's absence until the full 26 days’ pay has been deducted? 

(e) Shall the deduction be made for a minimum of one-half day on each 
weekly roll (where such employees are paid on weekly rolis), additional deduc- 
tions to be made at rate of one and one-twelfth days for each additional day’s 
absence until the full 26 days’ pay has been deducted? 

If this procedure can not be approved, instructions are requested as to what 
deductions and furloughs are to be applied, with complete instructions as to 
preparation of pay rolls on weekly and semimonthly bases. 

Due to the necessity for promulgating instructions to the field for preparation 
of July rolls, it is requested that your decision be rendered at the earliest 
possible moment. 


Subsection (a) of section 101 of the economy act, providing a 5-day 
week, is normally for per diem employees, and subsection (b), re- 
quiring furlough without pay, is normally for per annum employees, 
but in each subsection appears a provision authorizing administra- 
tive officers, where the nature of the duties renders it advisable, to 
apply the provisions of the other subsection. This office has held 
that where per annum employees are placed on a 5-day week their 
rate of compensation is for adjustment under the provisions of sub- 
section (a). See decision of July 8, 1932, to the Public Printer, 
A-43126, 12 Comp. Gen. 11. This actually results in deductions 

5919°—33——10 
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of one-eleventh of the compensation of per annum employees placed 
on a 5-day week under subsection (a), instead of one-twelfth if 
required to take furlough under subsection (b). 

It must follow, therefore, that where per diem employees are con- 
tinued on a 514-day week and required to take legislative furlough 
without pay, their compensation is for adjustment under the terms 
of subsection (b), which provides: 


Each officer or employee receiving compensation on an annual basis at the 
rate of more than $1,000 per annum shall be furloughed without compensation 
for one calendar month, or for such periods as shall in the aggregate be equiva- 
lent to one calendar month, for which latter purpose twenty-four working days 
(counting Saturday as one-half day) shall be considered as the equivalent of 
one calendar month: Provided, That where the nature of the duties of any 
such officer or employee render it advisable, the provisions of subsection (a) 
may be applied in lieu of the provisions of this subsection: Provided further, 
That no officer or employee shall without his consent, be furloughed under this 
subsection for more than five days in any one calendar month: Provided fur- 
ther, That the rate of compensation of any employee furloughed under the pro- 
visions of this act shall not be reduced by reason of the action of any wage 
board during the fiscal year 1933. 


The term “ one calendar month ” refers to July, August, ete., and 
converted into terms of compensation means one-twelfth, or 814 per 
cent, of the annual rate of compensation. That is to say, one-twelfth, 
or 81% per cent, of the per annum equivalent is the maximum deduc- 
tion required by reason of this provision, whether the compensation 
is computed on the basis of the year, the day, the hour, or the piece. 
The statute further provides that only where the furlough is taken 
in periods of less than one calendar month 24 working days shall 
constitute the equivalent of a calendar month. While these pro- 
visions were formulated primarily for per annum employees, nothing 
appears to require or authorize the application of any different rules 
than have been prescribed thereunder when per diem employees are 
brought within such provisions. 

The decision of July 8, 19832, A—43276, 12 Comp. Gen. 16, from 
which you quote, was intended for general application to “each 
officer and employee to whom section 101 (b) is applicable,” includ- 
ing per diem employees. There was intended by the portion of the 
decision of July 8, 1932, to the Public Printer, A-43126, underscored 
by you, only that the regular rate of compensation was the basis for 
making the deductions pursuant to the procedure contained in de- 
cision A-43276. It will be noted that the maximum deduction on a 
percentage basis was stated in the decision A-43276 as 814 per cent. 
but otherwise the requirement for deducting one and one-fourth days’ 
pay for each day’s absence on legislative furlough is for application 
to per diem employees. 

Your questions (a), (c), (d), and (e) are answered in the nega- 
tive. Question (b) is answered in the affirmative if the furlough is 
taken in periods less than one calendar month. 
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Therefore, the procedure stated in the decisions of July 8, 1932, 
A-43276, and July 12, 1932, A~42691, A-43276, should be followed 
with respect to per diem employees to whom the provisions of section 
101 (b) are applicable, except that the total deduction of compensa- 
tion for the fiscal year 1933, by reason of the legislative furlough 
shall not exceed one-twelfth, or 814 per cent, of the annual rate of 
compensation computed on the basis of 313 days per annum as to the 
employees here under consideration, and where there are no furlough 
absences during a pay period, the deduction may be 814 per cent of 
the total amount otherwise earned for such period, whether the pay 
period be a week, a half month, a month, or otherwise. When one- 
twelfth, or 814 per cent, of the annual rate of compensation computed 
on the basis of the per diem rate for 313 days has been deducted, 
pursuant to the requirements of the above decisions under section 
101 (b), no further deductions are required solely because of legisla- 
tive furlough under said section. 


(A-48204) 


ECONOMY ACT—FLEET NAVAL RESERVE—RETIRED PAY OF 
NAVAL PERSONNEL 


All officers of the Fleet Naval Reserve whose maximum rate of compensation 
for armory drills, including pay for attending drills or other appropriate 
duty, for administrative functions, or for uniform gratuity, ean not exceed 
$1,000 per annum because of the limitations of the statute under which 
such payments are authorized, are exempt from the provisions of the 
economy act. 

Since the act of May 7, 1932, 47 Stat. 150, authorizing advancement in rank on 
the retired list of warrant officers and enlisted men who served during the 
World War or the Spanish-American War, does not affect pay status, it 
may be disregarded in applying the provisions of the economy act. 

When reducing retired pay as required by section 106 of the economy act, that 
of enlisted men entitled to retired pay of warrant officers because of com- 
missioned service during the World War should not be reduced below the 
amount they would have received had they only enlisted service. 

As the retired leader of the Naval Academy Band is assimilated to a commis- 
sioned officer for the purpose of pay, his retired pay is required to be 
reduced under the terms of section 106 of the economy act. 

When a retired enlisted man of the Navy also is a retired emergency officer, 
his retired pay and allowances should be paid by the Navy Department as 
heretofore, and the Veterans’ Administration, charged with paying him an 
amount which, when added to his retired pay and allowances as an en- 
listed man will equal 75 per cent of the pay he was entitled to receive 
when discharged from his World War commissioned service (except pay 
under the act of May 18, 1920), should make a reduction in that amount 
equal to 844 per cent of the pay he was entitled to receive when discharged 
from his commissioned service. 

Section 201 of the economy act does not preclude payment of the allowance of 
$15.75 a month either to fleet naval reservists who are retired upon the 
completion of 30 years’ service after July 1, 1932, or to such reservists on 
the retired list for physical disability who complete 30 years’ service after 
July 1, 1982. 
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Comptroller General McCarl to the Secretary of the Navy, July 29, 1932: 

Consideration has been given to your letter of July 18, 1932, for- 
warding for decision a number of questions presented by the Bureau 
of Supplies and Accounts, Navy Department, involving the applica- 
tion of the provisions of the act of June 30, 1932, Public No. 212, 
47 Stat. 382. You suggest that a number of the questions have been 
answered in the decision of July 14, 1932, to the Secretary of War, 
A-43204, 12 Comp. Gen. 37. Some of the principles stated in said 
decision are for application here, but none of the questions now 
presented was specifically considered and answered in that decision. 
The numbered paragraphs from 2 to 10 will be stated and considered 
in the order presented. 


2. Under the provisions of the U. 8. Code, title 34, section 782, officers of the 
Fleet Naval Reserve below the rank of lieutenant commander who are attached 
to divisions are entitled to one day’s base pay for each drill attended. Those 
who are not attached to divisions are entitled to not more than four days’ 
base pay a month for the performance of appropriate duty. Officers above the 
rank of lieutenant are entitled to not more than $500.00 a year for appropriate 
duty. In addition to drill or appropriate duty, all officers below the rank of 
captain who are in command of organizations are entitled to $240.00 per year 
for administrative function. Under U. 8. Code, title 34, section 760, all officers 
ure entitled to a uniform gratuity of $100.00 upon original appointment and an 
additional $50.00 every four years thereafter. 

3. It would appear that officers above the rank of lieutenant whose maximum 
annual compensation including pay for administrative functions and uniform 
gratuity can not exceed $840.00, are exempt from the provisions of the act of 
30 June, 1982 (Pub., No, 212). There also arises some doubt as to the appli- 
cation of section 104 (¢c) and section 105 (d) of that act to officers below the 
rank of lieutenant commander because their annual rate of compensation is 
greater than $1,000.00. However, they are expressly limited by the act of 
30 June, 1932 (Pub., No, 216), and U. 8. Code, title 34, section 782, to 48 days’ 
pay for drills or 48 days for appropriate duty a year. The annual maximum 
pay in either case and for all ranks is less than $1,000.00 even when the officer 
is also in receipt of $240.00 a year for administrative functions and $100.00 for 
uniform gratuity. Is, therefore, any or all of the pay provided for drills, ap- 
propriate duty, administrative functions or uniform gratuity subject to any 
reduction under the act of 30 June, 1982 (Pub., No. 212)? 


2 and 3. Section 101 (c) of the economy act provides: 


If the application of the provisions of subsections (a) and (b) to any officer 
or employee would reduce his rate of compensation to less than $1,000 per 
annum, such provisions shall be applied to him only to the extent necessary tu 
reduce his rate of compensation to $1,000 per annum. 


Section 21 of the act of February 28, 1925, 43 Stat. 1085, e¢ seq., 
provides as follows: 


Seo. 21. Officers below the grade or rank of lieutenant commander and en- 
listed men of the Fleet Naval Reserve attached to a division thereof, organized 
under regulations prescribed by the Secretary of the Navy, shall receive com- 
pensation at the rate of one-thirtieth of the monthly base pay of their grades, 
ranks, or ratings for attending, under competent orders, each regular drill, or 
other equivalent instruction or duty, as may be prescribed by the Secretary of 
the Navy: Provided, That no such officer or enlisted man shall receive pay for 
more than 60 drills or other equivalent instruction or duty in any one fiscal 
year: Provided further, That week-end cruises shall not be regarded as drills 
or other equivalent instruction or duty. 

For satisfactory performance of their appropriate duties under such regu- 
lations as the Secretary of the Navy may prescribe, officers above the grade 
or rank of lieutenant of the Fleet Naval Reserve shall receive compensation at 
the rate of not more than $500 a year, and officers below the grade or rank of 
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lieutenant commander and enlisted men of the Fleet Naval Reserve not attached 
to a division thereof, shall receive not more than four-thirtieths of the monthly 
base pay of their grades, ranks, or ratings, each month. 

While the statute fixes pay for attending drills or other appro- 
priate duty at a rate of compensation based on a rate in excess of 
$1,000 per annum for full-time service, the statute also definitely 
limits such pay to an amount less than $1,000 per annum. That is 
to say, the maximum authorized by the statute to be received may not 
exceed pay for 60 drills per annum, thus making 60 drills the length 
of the year for pay purposes, which, at one-thirtieth of the monthly 
base pay for the officer’s grade, rank, or rating, practically makes 
2 months’ pay the “rate of compensation” for the year within the 
meaning of section 101 (c) of the economy act. This rate would be 
less than $1,000 per annum in any case, and accordingly is not sub- 
ject to 814 per cent reduction required by section 105 (d) (6) of the 
economy act. 

The payment of not more than $500 a year to officers above the rank 
of lieutenant for appropriate duty, the payment of $240 per annum 
for administrative functions, and the payment of $100 for uniform 
gratuity, while regarded as “compensation” within the definition 
of that term in section 104 (b) of the economy act, are the annual 
rates and should be computed accordingly in applying the provisions 
of the economy act. 

You are advised, therefore, that all officers of the Fleet Naval 
Reserve, whose maximum rate of compensation for armory drills, in- 
cluding pay for attending drills or other appropriate duty, for ad- 
ministrative functions, or for uniform gratuity, can not exceed $1,000 
per annum because of the limitations of the statute under which such 
payments are authorized, are exempt from the provisions of the 
economy act. 

4. Section 104 (a) of the act of 30 June, 1932 (Pub., No. 212), in defining 
officers and employees to whom Title I applies, excludes “ Enlisted personnel of 
the * * * Navy”; section 104 (b), in stating the compensation affected, 
excludes “the active or retired pay of the enlisted personnel of the * * * 
Navy ”; and section 106 prescribes a reduction in “ the retired pay of all commis- 
sioned and other personnel (except enlisted).” The act of 7 May, 1932 (Pub., 
No. 123), states that enlisted men who served in the World War or Spanish- 
American War shall “be advanced on the retired list to the highest commis- 
sioned, warrant, or enlisted grade held by them during such war.” However, 
this act also provides that such men would not be entitled “ while on active 
duty, to any other rank than that in which they were serving at the time of 
retirement” and “that no increase in active or retired pay or allowances” 
would result therefrom. The ranks to which such men are advanced are, there- 
fore, nominal only since they are prohibited from holding the office “ while on 
active duty” and receive no benefits or emoluments in accordance therewith 
whatsoever. Are men advanced to commissioned or warrant ranks under the 
provisions of this law to be considered as “ commissioned and other personnel ” 


within the meaning of section 106 of the act of 30 June, 1932, so as to have their 
retired pay reduced? 


5. In connection with this question it is believed pertinent to state that on 
the retired list of the Navy the enlisted men who held warrant or commis- 
sioned ranks during the World War fall into two main classes: First, those 
retired from the Fleet Naval Reserve; and, second, those retired direct from 
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the regular Navy. With reference to the first group the Comptroller General 
of the United States decided on 18 June, 1925 (A9851), that men transferred 
to the retired list from the Fleet Naval Reserve are not entitled to retired pay 
of warrant officers because they do not come within the provisions of the U. 8. 
Code, title 34, section 999. Such men are, therefore, in receipt of retired pay 
equal in amount to the retainer pay of their enlisted ratings plus $15.75 allow- 
ances. If, therefore, their retired pay is affected by the act of 30 June, 1932, 
it is solely because of their nominal advancement in rank under the act of 
7 May, 1932, 

6. With reference to the second group, those who served as commissioned offi- 
cers at some time between 6 April, 1917, and 11 November, 1918, “ receive the pay 
of warrant officers” (but are not advanced to that grade) under the provi- 
sions of the U. 8S. Code, title 34, section 999. The question arises, therefore, 
whether this group is subject to a reduction in retired pay irrespective of the 
effect of their nominal advancement in rank under the provisions of the act of 
7 May, 1932. If the reduction applies to this group, and in any case results in a 
lower rate of pay than would be received if based upon the enlisted ratings held 
at time of retirement, may the pay of the enlisted ratings be substituted under 
the saving clause in section 999? 


4, 5, and 6. The act of May 7, 1932, Public, No. 123, 47 Stat. 150, 
provides as follows: 


That all warrant officers and enlisted men who served in the Army, Navy, 
Marine Corps, or Coast Guard of the United States during the World War or 
the Spanish-American War, and whose service during such war was creditable, 
and who have been or hereafter may be retired according to law, shall on the 
date of approval of this act or upon retirement in the case of those now on the 
active lists of the services named herein, be advanced in rank on the retired 
list to the highest commissioned, warrant, or enlisted grade held by them 
during such war: Provided, That nothing in this act shall entitle any of the 
personnel described herein, while on active duty, to any other rank than that 
in which they were serving at the time of retirement: And provided further, 
That no increase in active or retired pay or allowances shall result from the 
passage of this act. 


Since this statute does not affect the pay status of the beneficiaries 
thereof, it may be disregarded in applying the provisions of the 
economy act. In decision of July 14, 1932, A-43204, 12 Comp. Gen. 
37, question and answer 13, in applying the restrictions of section 
212 of the economy act limiting the combined rate of compensation 
for civilian service and retired pay “for or on account of commis- 
sioned service ” to $3,000 per annum, it was held that the retired pay 
of enlisted men based on commissioned service should not be reduced 
below that which they would have received had they only enlisted 
service. ‘The same principle may be applied to percentage reduction 
of retired pay of the persons mentioned in these paragraphs required 
by section 106 of the economy act. 

7. There is on the rolls of retired enlisted men the account of the leader of the 
Naval Academy Band who under the terms of the act of July 11, 1919 (Pub. 
No. 8), is entitled to the “ pay and allowances of first lieutenant in the Marine 
Corps,” and is in receipt of retired pay at the rate of $187.50 a month. Does 
the act of June 30, 1932, require any reduction to be made in his retired pay? 
There is also on the retired rolls of enlisted men one John Simon Danner, who 
has also the status of a retired emergency officer under the act of May 24, 1928 
(45 Stat. 735). This man has never relinquished his status as a retired 
enlisted man and under the ruling in 9 Comp. Gen. 399, he receives his full 
retired pay as an enlisted man from the Navy Department and the difference 
between this pay and the amount due him as a retired emergency officer from 


the Veterans’ Administration. Will the retired pay disbursed to him by the 
Navy Department be subject to any reduction under the act of June 30, 1982? 
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In the case of the retired leader of the Naval Academy Band, while 
he may not have been commissioned and his technical status is that 
of a retired enlisted man, he is assimilated to a commissioned officer 
for the purpose of pay and his retired pay is required to be reduced 
in accordance with section 106 of the act. 

John Simon Danner is a retired enlisted man of the Navy and 
his retired pay and allowances should be paid by the Navy as here- 
tofore under the exception contained in section 106. The Veterans’ 
Administration, charged with paying him an amount which, when 
added to his retired pay and allowances as an enlisted man, will 
equal 75 per cent of the pay he was entitled to receive when dis- 
charged from his World War commissioned service (except pay 
under the act of May 18, 1920), should make a reduction in that 
amount equal to 814 per cent of the pay he was entitled to receive 
when discharged from his commissioned service. 

8. The U. S. Code, title 34, sections 784, 785, and 788, provide for the retire- 
ment of transferred members of the Fleet Naval Reserve upon the completion 
of thirty years’ service, including naval service and time in the Fleet Naval 
Reserve, at which time they became entitled to retired pay equal in amount 
to the retainer pay they were receiving in the Fleet Naval Reserve plus the 
allowances of $15.75 a month due retired enlisted men. Section 788 also pro- 
vides for the retirement of such men for physical disability with the pay they 
were then receiving and states “upon completion of the thirty years’ service, 
including Naval service, time in the Fleet Naval Reserve and time on the retired 


list, they shall receive the allowances to which enlisted men of the Regular 
Navy are entitled upon retirement.” 

9. Section 201 of the act of 30 June, 19382 (Pub., No. 212), states in part 
“All provisions of law which confer upon civilian or noncivjlian officers or 
employers of the United States Government * * * automatic increases in 
compensation by reason of length of service * * * are suspended during 
the fiscal year ending 30 June, 1932 [June 30, 1933].” 

10. Does this provision prevent the payment of the allowances of $15.75 a 
month either to fleet naval reservists who are retired upon the completion of 
thirty years’ service after 1 July, 1932, or to such reservists on the retired 
list for physical disability who complete thirty years’ service after 1 July, 1032? 


8, 9, and 10. There is involved here only service as an enlisted 
man. In decision of July 14, 1932, to the Secretary of War, supra, 
answer to question 15, it was held that the prohibition against auto- 
matic promotions during the fiscal year 1933 does not apply to en- 
listed men. The question contained in paragraph 10 is answered 
in the negative. ; 


(A-43578) 


ECONOMY ACT—ADMINISTRATIVE REALLOCATION 


A change in the status and duties of un employee accompanied by an adminis- 
trative reallocation downward in his position is not a promotion within 
the purview of section 202 of the act of June 30, 1932, 47 Stat. 403, nor 
does it constitute the creating or filling of a vacancy within the purview of 
section 208 of the act and may, therefore, be accomplished without presi- 
dential action. 
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Comptroller General McCarl to the Secretary of War, July 29, 1932: 

There has been received by indorsement of the administrative as- 
sistant of July 22, 1932, a request for decision whether W. Vincent 
McDougal, architect, at $3,800 per annum, office of the constructing 
quartermaster, Washington, D. C., may be recalled from furlough and 
demoted to associate architect at $3,200 per annum without the 
necessity of presidential action. 

In decision to you of July 20, 1932, A-43285, 12 Comp. Gen. 80, 
it was stated that the change in the duties and compensation of an 
employee from principal engineer at $5,600 per annum to senior 
engineer at $5,200 per annum, being in the nature of a reallocation 
downward of his position, does not constitute the creating and/or 
filling of a vacancy within the purview of section 203 of the economy 
act of June 30, 1932, and hence may be accomplished without presi- 
dential action. The demotion of Mr. McDougal would appear to be 
a parallel case, and, accordingly, may be accomplished by adminis- 
trative action without the necessity of presidential approval under 
the economy act. 


(A-43525) 


ECONOMY ACT—FILLING OF VACANCIES—TRANSFER OF 
EMPLOYEES 


A position vacant at the close of business June 30, 1932, must be considered 
as vacant July 1, 1932, and such vacancy can not be avoided in con- 
nection with application of section 203 of the economy act by making 
the appointment prior to July 1, 1932, and the salary of such position 
is required to be impounded and would be subsequently available only 
as to “ absolutely essential positions, the filling of which may be authorized 
or approved in writing by the President of the United States,” which action 
by the President would relate back to the date of actual entry upon duty 
under the appointment. 

The simultaneous transfer of two employees of the same grade or class from 
one position to another, not involving any increased expenditure from 
personnel appropriations for the fiscal year 1933, is not to be regarded 
as the filling of vacancies within the meaning of sections 202 and 203 
of the economy act. 

Deductions for days absent on legislative furlough under the terms of section 
101 (b) of the economy act are required to be based on the total salar) 
rate, including the cash paid plus the determined value of allowances 
furnished in kind, which are required to be considered as part of the 
“compensation ” under the terms of the act of March 5, 1928, 45 Stat. 193. 

The salary rates of those part-time prison physicians under the Department 

of Justice, who receive a total of $1,000 or less per annum, which here- 

tofore have not been fixed according to the principles of classification but 
at straight per annum salaries for the part-time service, the entire salary 
so fixed being paid without reference to hours of service, are exempt from 

percentage reductions required by the economy act. A-43425 of July 23, 

1932, 12 Comp. Gen. 105, involving part-time physicians, distinguished. 


Comptroller General McCarl to the Attorney General, July 30, 1932: 
Consideration has been given to your letter of July 18, 1932, 
requesting decision of a number of questions involving the applica- 
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tion of the economy act of June 30, 1932, Public No. 212, 47 Stat. 382. 
The paragraphs of your letter containing the several questions will 
be stated and considered in the order appearing therein. 


The appropriations for the Department of Justice for fiscal year 1933 were 
approved on July ist. Prior to that time the Attorney General had signed 
several appointments to be effective “date of entry upon duty.” Some of 
these appointees entered on duty at the usual hour of beginning business the 
morning of July 1, 1932, a few subsequent thereto. It is possible some of the 
appointees may have entered upon duty the exact moment the appropriation 
for 1933 became available. With others there may have been a few seconds or 
even minutes elapsed before the appointeee could have been considered in duty 
status upon a strict technical ruling. In the case of those who entered upon 
duty subsequent to July 1, 1982, the doubt arises as to whether the position is 
to be considered filled, in the light of the economy act, when the Attorney 
General obligated the appropriation for payment of salary prior to July 1, 1932. 

Where the applicant reported for duty at the usual hour of commencing 
business on July 1st and presented an appointment which had been signed prior 
to that date is the position to be considered as vacant and the money impounded 
und held in the Treasury necessitating approval of the President before the 
applicant could actually enter on duty? 

Where the letter of appointment was issued prior to July 1, 1932, the obliga- 
tion against the appropriation taken up in the department records at the time 
appointment was approved, although the appointee was allowed to enter upon 
duty subsequent to July 1, 1932, is the position to be considered as vacant and 
the money impounded and held in the Treasury necessitating approval of the 
President before the applicant could actually enter on duty? 


In decision of July 15, 1932, to the Secretary of War, A-39245, 
A-39328, 12 Comp. Gen. 48, it was stated : 


* * * Jn decision of July 8, 1932, A-43056, to the Public Printer, it was 
stated: 

“The plain purpose of enactment is to effect a saving or economy to the 
Government during the fiscal year 1933, and it must be construed and applied 
to effectuate that purpose. * * *” 

In line with this purpose it is necessary to conclude that no administrative 
action may be made effective during the fiscal year 1933 which would increase 
the salary rate of employees, with the express exceptions in the statute. The 
application of the decision of this office, dated January 11, 1932, to which 
you refer, is suspended during the fiscal year 1933. ; 

You are advised, therefore, that your order of May 4, 1932, to become effec- 
tive July 1, 1932, proposing the increase of rates of certain field employees 
under the War Department, has been rendered inoperative by section 202 of 
the act of June 30, 1932, providing that “No administrative promotions in 
the civilian branch of the United States Government or the Government of 


the District of Columbia shall be made during the fiscal year ending June 
30, 1983." * * & 


While the principle thus stated was with particular relation to 
section 202 of the economy act, it is equally applicable with rela- 
tion to section 203 of the act here involved providing as follows: 


No appropriation available to any executive department or independent estab 
lishment or to the municipal government of the District of Columbia during 
the fiscal year ending June 30, 1933, shall be used to pay the compensation of 
an incumbent appointed to any civil position under the United States Govern- 
ment or the municipal government of the District of Columbia which is vacant 
on July 1, 1932, or to any such position which may become vacant after such 
date: Provided, That this inhibition shall not apply (a) to absolutely essential 
positions the filling of which may be authorized or approved in writing by the 
President of the United States; (b) to temporary, emergency, seasonal, or 
cooperative positions; or (c) to commissioned, commissioned warrant, warrant, 
and enlisted personnel, and cadets of the Coast Guard. The appropriations or 
portions of appropriations unexpended by the operation of this section shall 
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not be used for any other purposes but shall be impounded and returned to 
the Treasury, and a report of all such vacancies, the number thereof filled, and 
the amounts unexpended, for the period between July 1, 1932, and October 31, 
1932, shall be submitted to Congress on the first day of the next regular session: 
Provided, That such impounding of funds may be waived in writing by the 
President of the United States in connection with any appropriation or portion 
of appropriation, when, in his judgment, such action is necessary and in the 
public interest. 


The prohibition under this section is directed primarily against the 
uses oT appropriations for the fiscal year 1933 some of which were 
actually available the first moment of the fiscal year, the others subse- 
quently being made available as of that moment, No period of time 
on July 1, 1932, could be considered as existing when the restrictions 
of this section would not apply, See section 803 of the said act of 
June 30, 1982. The filling of any position, with the exceptions noted 
in the act, involving payment of salary under the 1933 appropriation, 
only, would be subject to the statutory restrictions, and the adminis- 
trative action taken prior to July 1, 1932, purporting to fill vacant 
positions as of July 1, 1932, was rendered inoperative by the passage 
of the economy act. Therefore, a position vacant at the close of 
business June 30, 1932, must be considered as vacant on July 1, 1932, 
and such vacancy could not be avoided in connection with applica- 
tion of the economy act by making the appointment prior to July 1, 
1932, as such appointment could be effective only with the expiration 
of the existing appointment, if any, at the close of business June 30, 
1982. Hence, the salary of such position is required to be impounded, 
and the amount of such salary would be subsequently available only 
as to “absolutely essential positions the filling of which may be 
authorized or approved in writing by the President of the United 
States.” See decision of July 12, 1932, A-42691, A-43276, entitled 
“ Furlough and compensation deductions, impounding of same and of 
vacancy savings.” However, if the appointments were in fact made 
and the appointees actually entered upon duty thereunder and the 
President should thereafter pursuant to the provisions of said sec- 
tion 203 approve, in writing, the filling of the vacancies, such ap- 
proval would relate back to the date of actual entry upon duty under 
the appointment. 


For administrative reasons it is frequently necessary that personnel in the 
prison service be transferred from one institution to another. In many cases 
these transfers are interchangeable. Where there is an interchange in guards; 
for instance, a guard at Atlanta Penitentiary at a cash salary of $1,680 is 
transferred to Leavenworth Penitentiary at the same salary and simultaneously 
a guard from Leavenworth at the same salary is transferred to Atlanta, ure 
the two positions effected by the transfer to be considered as vacancies? Where 
such transfers were initiated during the month of June and formally approved 
by the Attorney General prior to June 30th, although the guards affected did 
not actually report to the institution until the morning of July 1st or subse- 
quent thereto, would the positions involyed in such transfer be considered as 
vacant under the provisions of the economy act? Assuming that two guards 
are on furlough. During the period of the furlough could guard A be trans- 
ferred to the position previously held by guard B, and guard B transferred to 
the position previously held by guard A without creating a vacancy under the 
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economy act? It would seem that since both of the guards involved in the 
transfer were actually serving under appointment from the Attorney General, 
but simply in transit between stations at the time the provisions of the economy 
act Soar effective, that the respective positions would be considered as not 
vacated. 


The transfer of employees of the same grade or class from one 
position to another, not involving any increased expenditure from 
personnel appropriations for the fiscal year 1933, is not to be re- 
garded as the filling of vacancies within the meaning of sections 202 
and 203 of the economy act. Assuming that no increased expendi- 
tures from appropriated funds are involved, the simultaneous trans- 
fer of the two guards in question is not within the inhibition of the 
economy act, and, in the illustration given, Guard A could be trans- 
ferred to the position previously held by Guard B and Guard B 
could be transferred to the position previously held by Guard A 
without creating a vacancy. 


Under the provisions of the act of March 5, 1928 (45 Stat. 193), many of 
the guards in the prison service are appointed to positions carrying allowances 
and in such cases “the reasonable value of such allowances is determined and 
considered a part of the compensation.” ‘The so-called economy act, under the 
furlough provision provides ‘The term compensation means any salary, pay, 
wage, allowance (except allowances for subsistence, water, heat, light, and 
travel).” The appropriations for the Bureau of Prisons include for each insti- 
tution or service a total carrying a limitation as to the amount which may be 
used for the payment of salaries and wages to officers and employees. In 
reporting to the Budget in connection with personnel the value of quarters and 
allowances is first shown and then deducted so that the limitation carried in 
the prisons appropriations in each instance represents the net value of cash 
salary. As an illustration we cite the case of a guard appointed for duty at 
the United States Industrial Reformatory, Chillicothe, Ohio, at a gross salary 
of $1,860 of which $240 represents allowances divided $180 for value of subsist- 
ence furnished at the general officers mess and $60 for value of sleeping quarters 
furnished in a dormitory with $1,620 cash. Under such circumstances should 
the furlough provision under section 104 (b) of the so-called economy act be 
applied against the cash salary of $1,620 or the gross salary of $1,860? 


Deductions for days absent on legislative furlough under the 
terms of section 101 (b) of the economy act are required to be based 
on the total salary rate, including the cash paid plus the determined 
value of allowances furnished in kind which is required to be con- 
sidered as part of “compensation” under the terms of the act of 
March 5, 1928, 45 Stat. 193. In the illustration given furlough de- 
ductions should be based on the gross salary rate of $1,860 per 
annum. See decision of July 23, 1932, to the Administrator of 
Veterans’ Affairs, A-43425, 12 Comp. Gen. 105. 


There are 111 Federal physicians employed in various parts of the country 
paid from the appropriation, ‘ Support of prisoners.” All of these physicians 
render part-time service, their rate of pay ranging from $200 to $2,400. A 
compensation of less than $900 attaches to the greater part of these positions. 
For your convenience a list of such positions now authorized is enclosed. We 
also have a few positions at different institutions paid on a part-time basis; 
for instance, the veterinarian at United States Industrial Reformatory, Chilli- 
ecothe, Ohio, receives an annual compensation of $1,200 for which he renders 
services when and as needed, but is not restricted to definite hours, and the 
position has in fact always been considered as part-time service. Under the 
provisions of the economy act would the furlough and impounding require- 
ments apply to this class of service? 
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In decision of July 23, 1932, to the Administrator of Veterans’ 
Affairs, supra, it was held as follows: 


* * * if it is administratively impracticable to apply the legislative fur- 
lough of 30 calendar days to part-time physicians or other employees, the 
part-time compensation rate as of June 30, 1932, if in excess of $1,000 per 
annum, is subject to the percentage reductions required by section 105 (d) of 
the act, in this case 814 per cent. 

In decision of July 16, 1932, to the Secretary of War, A—43198, it was stated: 

“As to per diem employees, it is the regular per diem rate of compensation 
equivalent to the per annum rate computed in accordance with section 104 (c) 
of the act, which controls, not the total amount received during the year or 
during a pay period. * * *” 

Likewise, in determining whether a part-time physician or other employee 
receives compensation in excess of $1,000 per annum, it is the rate of com- 
pensation, which in the example given is $5,200 per annum, not the total 
amount received during the year, or $742.86. Since it would appear to be 
impracticable to apply the legislative furlough to this position, the provisions 
of section 105 (d) (6) are applicable and the compensation of the part-time 
physician in the illustration given will be reduced by 8% per cent, which 
must be impounded. 


There is a question whether the salary rates of these part-time 
physicians in the field service of the Department of Justice should 
not have been adjusted on the basis of paying only for actual duty 
at per annum rates fixed in accordance with the classification act. 
See 11 Comp. Gen. 260, and cases therein cited. However, since 
that question has not heretofore been raised, the provisions of the 
economy act are to be applied on the basis of the rates as heretofore 
fixed and in effect June 30, 1932. The compensation of these phy- 
sicians appears to have been fixed at straight per annum salaries 
for the part-time service, the entire salary so fixed being paid without 
reference to the hours of service per day actually rendered. In this 
respect these cases would seem to be essentially different from the 
Veterans’ Administration case of a physician whose rate of compen- 
sation was fixed at $5,200 per annum or a rate per hour for his part- 
time services, which, on the basis of full time, would amount to 
$5,200 per annum. Accordingly, such of the physicians whose annual 
salary, as stated in the memorandum accompanying the submission, 
is $1,000 per annum or less, are exempt from the furlough and 
percentage reduction in compensation. 


(A-43534) 


ECONOMY ACT—POSTAL SERVICE—AUTOMATIC AND ADMINIS. 
TRATIVE PROMOTIONS 


Increases in compensation of postmasters, assistant postmasters, supervisory 
officials, including superintendents and assistant superintendents of classi- 
fied stations, based on the increase in gross receipts of post offices for the 
preceding calendar year or on an increase in the number of employees 
assigned to classified stations, constitute automatic promotions within 
the meaning of section 201 of the economy act and are prohibited from 
becoming effective during the fiscal year 1933. 
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Where postal employees were permanently, as distinguished from temporarily, 
reduced in a grade prior to July 1, 1932, either for cause or pursuant 
to proper administrative action under statutory authority, restoration to 
their former grade or advancement to an intermediate grade, under the 
terms of section 11 of the act of February 28, 1925, 43 Stat. 1064, effective 
during the fiscal year 1933, constitutes administrative promotions and such 
administrative actions are prohibited by section 202 of the act of June 
30, 1932, 47 Stat. 403. 


Comptroller General McCarl to the Postmaster General, July 30, 1932: 

You have certified to this office increases in compensation of 
postmasters, assistant postmasters, supervisory officials, including 
superintendents and assistant superintendents of classified stations, 
effective July 1, 1932, which are based on the gross receipts of the 
respective post offices for the preceding calendar year or on the 
number of employees assigned to the classified stations. 

The act of February 28, 1925, 483 Stat. 1053, provides: 


The respective compensation of postmasters of the first, second, and third 
classes shall be annual salaries, graded in even hundreds of dollars, and pay- 
able in semimonthly payments to be ascertained and fixed by the Postmaster 
General from their respective quarterly returns to the General Accounting 
Office, or copies of duplicates thereof to the First Assistant Postmaster General, 
for the calendar year immediately preceding the adjustment, based on gross 
postal receipts at the following rates, namely: * * * 


The act of February 28, 1925, 43 Stat. 1055, as amended by the 
act of June 4, 1926, 44 Stat. 696, provides: 


* * * That when the total compensation of any postmaster at a post office 
of the fourth class for the calendar year shall amount to $1,100, exclusive of 
3 cents commission on each money-order issued, and the receipts of such post 
offiie for the same period shall aggregate as much as $1,500, the office shall be 
assigned to its proper class on July 1 following and the salary of the post- 
master fixed according to the receipts: * * * 


Section 3 of the act of February 28, 1925, 43 Stat. 1056, provides: 


That at offices of the second class the annual salaries of assistant postmasters 
shall be in even hundreds of dollars, based on, the gross postal receipts for the 
preceding calendar year, as follows: * * 

That at offices of the first class the alate salaries of the employees, other 
than those in the automatic grades, shall be in even hundreds of dollars, based 
on the gross postal receipts for the preceding calendar year, as follows: 

* * * « +* o * 


The salary of superintendents of classified stations shall be based on the 
number of employees assigned thereto and the annual postal receipts. No 
allowance shall be made for sales of stamps to patrons residing outside of the 
territory of the stations. At classified stations each $25,000 of postal receipts 
shall be considered equal to one additional employee. 

At classified stations the salary of the superintendent shall be as 
follows: * * * 

At classified stations having forty-five or more employees there shall be 
assistant superintendents of stations with salaries as follows: * * * 


Sections 201 and 202 under Title II of the economy act of June 30, 
1932, Public No. 212, 47 Stat. 403, provide in part as follows: 


Sec. 201. All provisions of law which confer upon civilian or noncivilian 
officers or employees of the United States Government or the municipal govern- 
ment of the District of Columbia automatic increases in compensation by reason 
of length of service or promotion are suspended during the fiscal year ending 
June 30, 1933; but this section shall not be construed to deprive any person of 
any increment of compensation received through an automatic increase in 
compensation prior to July 1, 1982. 
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Sec. 202. No administrative promotions in the civil branch of the United 
States Government or the government of the District of Columbia shall be 
made during the fiscal year ending June 30, 1983: * * * 


It will be noted that the definition of the terms “ officer” and 
“employee ” in section 104 under Title I, which expressly excepts 
“(9) postmasters and postal employees of post offices of the first, 
second, and third classes whose salary or allowances are based on 
gross postal receipts, and postmasters of the fourth class,” is ex- 
pressly limited “ When used in this title,” and accordingly would 
not be for application in applying the provisions of Title II of the 
act. 

“Automatic increases in compensation by reason of length of 
service or promotion,” prohibited by section 201 of the act above 
quoted, are those granted by operation of law and/or regulation 
prescribed pursuant to law, based on longevity or the happening of 
certain specified conditions over which the administrative office has 
no control other than the ministerial action of putting the increases 
into effect. “Administrative promotions,” prohibited by section 202 
of the statute, are those within the discretion and control of the 
administrative office. 

Increase in the volume of postal business is a condition over which 
the administrative office has no control. Therefore, increases in com- 
pensation of postmasters, assistant postmasters, supervisory offi- 
cials, including superintendents and assistant superintendents of 
classified stations based on the increase in the gross receipts of the 
respective post offices for the preceding calendar year or on an 
increase in the number of employees assigned to classified stations, 
which, also, is controlled by the volume of postal business, consti- 
tute automatic promotions within the meaning of section 201 of the 
economy act and are prohibited from becoming effective during the 
fiscal year 1933. 

You are advised, therefore, that in the settlement of accounts cov- 
ering periods during the fiscal year 1933, credit will not be given for 
any salary payments of the above-mentioned classes of personnel in 
excess of the rate properly payable as of June 30, 1932. 

Also, you have certified to this office the restoration of salaries of 
a number of employees of various post offices effective July 1, 1932, 
under section 11 of the act of February 28, 1925, 43 Stat. 1064, pro- 
viding as follows: 


Whenever an employee herein provided for shall have been reduced in salary 
for any cause, he may be restored to his former grade or advanced to an inter- 
mediate grade at the beginning of any quarter following the reduction, and a 
restoration to a former grade or advancement to an intermediate grade shall 
not be construed as a promotion within the meaning of the law prohibiting 
udvyancement of more than one grade within one year. 


It is understood that these employees were permanently, as dis- 
tinguished from temporarily, reduced in grade prior to July 1, 1932, 
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either for a cause or pursuant to proper administrative action under 
statutory authority, and that restoration to the former grade or 
advancement to an intermediate grade, would, but for the provisions 
in the economy act, be within administrative discretion and control. 
While such restoration or advancement is not to be construed as an 
administrative promotion “ within the meaning of the law prohibit- 
ing advancement of more than one grade within one year,” such 
actions are to be regarded as “ administrative promotions ” within 
the meaning of section 202 of the economy act, and, therefore, are 
prohibited from becoming effective during the fiscal year 1933. 

The settlement of accounts covering periods during the fiscal year 
1933, will be in accordance with the views herein expressed. 


(A-43622) 


ECONOMY ACT—5-DAY WEEK—ADMINISTRATIVE AND LEGISLATIVE 


FURLOUGHS—TRANSFERS TO VACANT POSITIONS—RETIREMENT 
DEDUCTIONS 


The retirement deductions (including tontine) during periods of legislative 
furloughs pursuant to section 101 (b) ofthe act of June 30, 1932, are to 
be compuied as though the employee were on duty or leave with pay. If 
absent an entire month on legislative furlough, the retirement deductions 
must be taken from the next month’s pay. 

No retirement deductions are to be made for time absent on administrative 
furlough except that the tontine deduction will be applied under the rules 
in decision of November 19, 1980, 10 Comp. Gen. 226. . 

If an employee has taken his entire legislative furlough and before the end 
of the fiscal year resigns, no portion of such furlough may be considered 
administrative, but the entire amount of the furlough deductions must be 
impounded. 

Administrative furloughs under section 216 of the economy act are leaves 
without pay and include all Sundays and holidays. They may not be 
administered on the 24-working-day basis prescribed for legislative 
furloughs. 

Where the employees are subject to the furlough provisions of section 101 (b), 
no administrative furlough may be required or permitted until the legis- 
lative furlough of one calendar month, or 24 working days, has been 
completed and the amounts so saved impounded. 

When all employees are required to be absent all day Saturday for an extended 
period, the office or service is on a 5-day week basis and the pay deductions 
required by section 101 (a) must be applied thereto. 

Legislative furloughs are not to be counted as absences within the purview 
of section 5 of the civil retirement act, but all administrative furloughs 
must be so counted. 

When an employee subject to legislative furlough or the 8% per cent deduc- 
tion plan is furloughed for the entire fiscal year 1933, one calendar month's 
pay or 8% per cent must be considered as due to legislative furlough 
and impounded. 

Positions within the Government service vacant on or after July 1, 1932, may 
not be filled after that day by reassignment of other employees to such 
positions without the written authority or approyal of the President as 
required by section 203 of the economy act. 
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Comptroller General McCarl to the Civil Service Commission, August 1, 1932: 


There has been received your letter of July 23, 1932, as follows: 


Sections 101 (b), 205, and 216 of the act (economy) approved June 30, 1932, 
read as follows: 

Section 101 (b) (in part): 

During the fiscal year ending June 30, 1933—Each officer or employee re- 
ceiving compensation on an annual basis at the rate of more than $1,000 per 
annum shall be furloughed without compensation for one calendar month, or 
for such periods as shall in the aggregate be equivalent to one calendar month, 
for which latter purpose twenty-four working days (counting Saturday is 
one-half day) shall be considered as the equivalent of one calendar month. 

Sec. 205, The provisions of this part of this act providing for temporary re- 
ductions in compensation and suspension in automatic increases in compelsa- 
tion shall not operate to reduce the rate of compensation upon which the retired 
pay or retirement benefits of any officer or employee would be based but for 
the application of such provisions, but the amount of retired pay shall be re- 
duced as provided in Title I: Provided, That retirement deductions authorized 
by law to be made from the salary, pay, or compensation of officers or ein- 
ployees and transferred or deposited to the credit of a retirement fund, shall 
be based on the regular rate of salary, pay, or compensation instead of on the 
rate as temporarily reduced under the provisions of this act. 

Sec, 216. In order to keep within the appropriations made for the fiseal year 
1938, the heads of the various executive departments and independent es- 
tablishments of the United States Government and the municipal government 
of the District of Columbia are hereby authorized and directed to furlough, 
without pay, such employees carried on their respective rolls, such time as in 
their judgment is necessary to carry out said purpose without discharging such 
employees, the higher salaried to be furloughed first whenever pussible without 
injury to the service: Provided, That rules and regulations shall be promul- 
gated by the President with a view to securing uniform action by the heads of 
the various executive departments and independent Government establish- 
ments in the application of the provisions of this section. 

In order to provide procedures looking to a proper compliance with the pro- 
visions of Part II, Titles I and II, act of June 30, 1932 (Public 212), the fol- 
lowing questions are submitted for your consideration : 

1. (a) If an officer or employee to whom section 101 (b) is applicable is 
furloughed without compensation for the entire month of July, 1932, and re- 
ceives full compensation thereafter, how shall deductions be made for the civil 
service retirement and disability fund in order to comply with the provisions 
of section 205? 

(b) In connection with the foregoing case, shall the $1 per month tontine 
contributions be made for the month of July as well as for the remaining 11 
months? 

(c) If furloughed for 2 days for each of the months July, August, September, 
and October and 16 days in November (total 24), receiving full salary for the 
remaining part of the fiscal year, shall deductions in this case be made on the 
total basic salary for the year, and would $1 go to tontine for the month of 
November? 

2. If an officer or employee is furloughed without compensation for periods 
which in the aggregate are equivalent to one calendar month during the period 
July 1 to December 31, 1932, and then resigns effective December 31st, shill 
the entire furlough deductions be considered as “ legislative” in character and 
required to be impounded or shall one-half of such deductions be considered 
“ legislative ” and one-half “ administrative ”? 

3. Where an administrative furlough is specified in accordance with the 
provisions of section 216, can such furlough be administered on a working day 
basis in order to provide for uniformity in the matter of absences so that where 
two or more employees have deductions made for the same number of days’ pay 
approximately the same number of working days of absence will be had by each 
employee? 

4. (a) In the event the commission finds it necessary to prescribe an ad- 
ministrative furlough of approximately 42 days’ pay under the provisions of 
section 216, can such administrative furlough be administered concurrently 
with the legislative furlough? 
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(b) If the two types of furlough can be administered concurrently, what 
portion of each month’s deduction will be charged to the administrative 
furlough? 

(c) Where an administrative furlough is prescribed, what will be the rate 
of compensation for the purpose of determining deductions for the civil service 
retirement and disability fund? 

(d) If furloughed 24% days in July, 2% days in August, and the entire months 
of September and October, the employee resigning October 31, how shall the 
deductions for the retirement fund and the tontine be determined? 

(e) Shall furloughs without compensation under the provisions of section 
101 (b) and/or section 216 be counted in determining excess leave (more than 
six months) under section 5 of the retirement act of May 29, 1980? 

5. If an officer or employee whose rate of compensation is more than $1,000 
per annum is furloughed without compensation during the entire fiscal year 
1933, does section 101 (b) require that 844% of such officer’s or employee's 
Salary be impounded? 

6. May positions within the organization becoming vacant either before or 
after July 1, 1932, be filled by reassignment of another employee without the 
approval of the President if there is no increase in salary? 


The questions will be considered in the order above stated. 

(1) In view of the requirement of section 205 of the economy act, 
47 Stat. 404, that the retirement deduction shall be based on the 
regular rate of salary, pay or compensation, the retirement deductions 
are to be taken from each regular pay throughout the year irre- 
spective of the manner in which the legislative furlough is taken. 
If an employee is absent for the entire month of July resulting in 
no compensation being due for that month, the retirement deduc- 
tion of 31% per cent of the full salary for that month must be made 
from the first compensation payable to the employee after his return 
to duty. A-43420, July 21, 1932, 12 Comp. Gen. 97. The tontine 
contributions for periods of legislative furlough are to be computed 
and applied the same as though the employee were on duty or on 
leave with full pay. 

(2) If an employee has been on a legislative furlough for one 
calendar month or an aggregate of 24 working days (where fur- 
lough is taken in less periods than one month), in accordance with 
section 101 (b) of the economy act, with corresponding deductions 
from his compensation, and thereafter and before the expiration of 
the fiscal year resigns, there is no authority to consider any portion 
of the furlough deductions as due to administrative furloughs, and 
the entire amount of such deductions must be considered as legisla- 
tive furlough deductions and be impounded. 

(3) This question is answered in the negative. Administrative 
furloughs for the purpose of conserving appropriations are to be 
administered not as the legislative furlough but under the same rules 
and regulations as leaves of absence without pay in previous years; 
that is, the employee is to be regarded as in a nonpay status from 
time of departure to time of return to duty and charged for all 
Sundays and holidays occurring within the leave period at the 
regular rate of compensation. That is to say, no pay accrues during 


absence on administrative furlough. The 24 working day provision 
5919°——-33--—-11 





152 DECISIONS OF THE COMPTROLLER GENERAL 


in section 101 (b) of the economy act, with deduction of 114 days’ 
compensation for each day’s furlough, is to be applied only to legis- 
lative furloughs provided for by that section of the act and has no 
application to administrative furloughs. 

Question 4 (a) is answered in the negative, and this makes con- 
sideration of question 4 (b) unnecessary. With respect to adminis- 
trative furloughs in addition to legislative furloughs, it will be noted 
that the legislative furlough is mandatory irrespective of the condi- 
tion of the appropriations, and may be enforced up to five days a 
month without the consent of the employee concerned. If so en- 
forced, the legislative furlough would be completed in five calendar 
months and thus leave the remainder of the fiscal year in which 
to make up any shortage in appropriations by administrative fur- 
loughs. It must be held, therefore, that no administrative fur- 
loughs may be required or permitted to be taken until the legislative 
furlough of one calendar month or 24 working days has been com- 
pleted and the amounts so saved impounded. 

Your supplemental submission of July 27, 1932, submits a plan 
whereby it is proposed to administer the legislative furlough by 
requiring the employees of your commission to be absent each Sat- 
urday morning beginning with July 30, 1932, and continuing the 
remainder of the year, and, in addition thereto, to take certain 
administrative furloughs depending upon the salary range in which 
employed. Such plan would result in legislative and administra- 
tive furloughs running concurrently with differing deductions for 
the time absent depending upon whether it is called an administra- 
tive or legislative furlough. It must be held, fherefore, that all 
time absent without pay by any employee up to an aggregate of 
24 working days must be considered legislative furloughs and ac- 
counted for accordingly. Furthermore, if the employees are re- 
quired to be absent all day Saturday, that is tantamount to putting 
them on the 5-day week basis as authorized under the first proviso 
of subsection (b) of section 101 and there would be for application 
the provisions of subsection (a) of said section. 

With reference to question 4 (c), no deduction for the retirement 
fund is to be made for the time covered by an administrative fur- 
lough, but with reference to the tontine there would be for applica- 
tion the rules announced in decision of November 19, 1930, 10 
Comp. Gen. 226. 

Your question 4 (d) is answered by applying the rules above 
stated. , 

Paragraph 2 of section 5 of the act of May 29, 1930, 46 Stat. 472, 
provides: 


In computing length of service for the purposes of this act all periods of 
separation from the service, and so much of any leaves of absence as may 
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exceed six months in the aggregate in any calendar year, shall be excluded, 
except such leaves of absence granted employees while receiving benefits under 
the United States employees’ compensation act, and in the case of substitutes 
in the Postal Service credit shall be given from date of original appointment 


as a substitute. 

As the time absent due to a legislative furlough does not diminish 
the employee’s contributions to the retirement fund, such legislative 
furloughs are not to be counted as absences within the purview of 
said section 5 of the civil retirement act. All administrative fur- 
loughs must, however, be counted as leaves of absence under that 
section of the act. 

(5) If an officer or employee otherwise subject to legislative fur- 
loughs or the 814 per cent deduction in compensation is furloughed 
for the entire fiscal year 1933, one calendar month of such furlough 
must be considered as a legislative furlough and an amount equal to 
the employee’s salary for one calendar month (814 per cent) must 
be impounded. 

(6) A position within the Government service becoming vacant 
either before or after July 1, 1932, may not be filled after that date 
by reassignment of another employee to such vacancy without the 
written authorization or approval of the President. Section 203 
of the economy act permits the filling of vacancies only when author- 
ized or approved in writing by the President and only in that event 
when the position is an “absolutely essential” one. A transfer 
such as suggested by your question if permitted might result in the 
filling of a nonessential position without the written authorization 
or approval of the President by the transfer thereto of an employee 
from an absolutely essential position, the latter position then being 
filled with the written authorization or approval of the President. 
This would tend to defeat the purpose of the provision. However, 
the law does not prevent the duties of a position that has become 
vacant being assigned to some other employee or employees if no 
increase in compensation is involved and the salary of the vacant 
position is impounded. 


(A-42691), (A-48276) 
ECONOMY ACT—IMPOUNDING SALARIES OF VACANT POSITIONS 


As to all positions occupied June 30, 1982, or thereafter, which became vacant on 
or after July 1, 1932, the amount of salary to be impounded is the rate paid 
the last incumbent. Also, as to positions which were not occupied June 30, 
1932, the general rule will be the same, but there may be instances where 
a position has been vacant for so long a time prior to July 1, 1932, that it 
must be presumed the appropriations for the fiscal year 1933 were estimated 
for on the basis of a lower rate than that previously paid the last incum- 
bent, and as to such cases the administrative statement showing the facts 
should accompany the schedule on Standard Form 1078, transmitted to 
the General Accounting Office. 
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Comptroller General McCarl to the Secretary of Agriculture, August 2, 1932: 


Consideration has been given to your letter of July 23, 1982, as 
follows: 
























In connection with the making out of Standard Forms 1078, “ Schedule of 
vacant positions,” A—42691, 43276, and in connection also with the rendition of 
report to Congress of impounded funds under section 203 of the legislative 
appropriation act of June 30, 1932, Public 212, question arises as to the rate of 
compensation to be used as that of the vacant position; whether that of the 
last incumbent, or the minimum of the grade to which the vacant position is 
allocated, or otherwise. It is assumed that the same rule would govern, whether 
the vacancy is reported as of July 1, 1932, or occurs later. 

Your early ruling on this point will facilitate the prompt preparation of the 
Forms 1078 for the current month. 


In decision of July 12, 19382, A-42691, A-43276, the following 
accounting procedure was prescribed: 


5. Positions vacant July 1, 1932, or in the case of the Interior Department, 
April 22, 1932, under the provisions of section 203 of the act will be scheduled 
by proper administrative officers in alphabetical order on Standard Form 1078, 
by name of last incumbent, effective date of vacancy, annual rate of compensa- 
tion, gross amount of compensation to cover said position to the close of the 
fiscal year as the amount to be impounded, and the voucher number on which 
the incumbent was last paid. The said Standard Form 1078 will be summarized 
by appropriations involved, and used as a voucher to support the charges on the 
administrative records to the appropriations and the credits to the respective 
reserve accounts. Thereafter separate schedules on Standard Form 1078 will be 
prepared for each accounting period of disbursing officers. In case a position 
is vacated at the close of a pay period the name should be entered on the pay 
roll of the succeeding period only and the effective date of such vacancy shown 
in the “ Remarks” column. 
































This procedure was prescribed to carry out the requirements of 
section 203 of the economy act of June 30, 1932, Public, No. 212, 
47 Stat. 403, as follows: 


No appropriation available to any executive department or independent 
establishment or to the municipal government of the District of Columbia 
during the fiscal year ending June 30, 1933, shall be used to pay the compen- 
sation of an incumbent appointed to any civil position under the United States 
Government or the municipal government of the District of Columbia which 
is vacant on July 1, 1932, or to any such position which may become vacant 
after such date: Provided, That this inhibition shall not apply (a) to absolutely 
essential positions the filling of which may be authorized or approved in 
writing by the President of the United States, (b) to temporary, emergency, 
seasonal, or cooperative positions, or (c) to commissioned, commissioned 
warrant, warrant, and enlisted personnel, and cadets of the Coast Guard. 
The appropriations or portions of appropriations unexpended by the operation 
of this section shall not be used for any other purposes but shall be impounded 
and returned to the Treasury, and a report of all such vacancies, the number 
thereof filled, and the amounts unexpended, for the period between July 1, 
1932, and October 31, 1932, shall be submitted to Congress on the first day of 
the next regular session: Provided, That such impounding of funds may be 
waived in writing by the President of the United States in connection with any 
appropriation or portion of appropriation, when, in his judgment, such action 
is necessary and in the public interest. 


Your question would appear to relate primarily to positions sub- 
ject to the classification act of 1923. In the application of that 
statute, it has been held that the salary rate of a vacant position 
may be at any rate within the grade prescribed by the classification 
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act in which the position has been properly allocated. 4 Comp. 
Gen. 127; id. 492; id. 981, 982. 

However, section 203 of the economy act is concerned with the 
saving and impounding of the amount of salary of vacant positions 
at the rates on the basis of which appropriations for the fiscal year 
1933 were estimated. As to all positions occupied June 30, 1932, or 
thereafter, which became vacant on or after July 1, 1932, the amount 
of salary to be impounded is at the rate paid the last incumbent in 
accordance with the procedure outlined in the decision of July 12, 
supra, Also, as to positions which were not occupied June 30, 
1932, the general rule will be the same, but there may be instances 
where a position has been vacant for so long a period prior to July 
1, 1932, that it must be presumed the appropriations for the fiscal 
year 1933 were estimated for on the basis of a lower rate than that 
previously paid the last incumbent. As to such cases the adminis- 
trative statement showing the facts should accompany the schedule 
on Standard Form 1078. 


(A-43490) 


ECONOMY ACT—POSTAL EMPLOYEES — SUBSTITUTES — OVERTIME 
AND NIGHT WORK 


The economy act requires a deduction of 814 per cent in the compensation of 
all substitute postal employees at the rate of 65 cents per hour, the per 
annum equivalent of which exceeds $1,000, and of substitute railway postal 
clerks paid for services actually performed at the rate of $1,850 per 
annum, and of substitute rural letter carriers working for regular rural 
letter carriers whose annual salary rate based on the length of the route 
is in excess of $1,000. 

The hourly rate of overtime compensation of postal employees under section 
211 of the economy act is one-eighth of one day’s pay based on 306 days 
per annum as prescribed by the act of February 28, 1925, 43 Stat. 1059. 

Under the terms of section 211 of the economy act, one-half of the night differ- 
ential authorized by the act of May 24, 1928, 45 Stat. 725, may not be paid 
for overtime work performed after 6 p. m. by an employee whose regular 
tour of duty of 8 hours is prior to 6 p. m. 

Where the regular tour of duty of 8 hours of a postal employee is partly dur- 
ing the day and partly during the night, one-half of the night differential 
authorized by the act of May 24, 1928, 45 Stat. 725, is payable for that 
portion of the regular tour of duty after 6 p. m., and also for overtime 
work performed at night. 


Comptroller General McCarl to the Postmaster General, August 2, 1932: 


In connection with the audit of accounts, there have been presented 
for consideration a number of questions involving the application of 
the provisions of the economy act of June 30, 1932, 47 Stat. 399, to 
the employees of the Postal Service, which are stated and answered 
as follows: 


1. Do the various classes of substitute employees of the Postal Service come 
within the provisions of the economy act of June 30, 1932, 47 Stat. 399? 
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Section 101 (c) of the economy act provides as follows: 


If the application of the provisions of subsections (a) and (b) to any officer 
or employee would reduce his rate of compensation to less than $1,000 per 
annum, such provisions shall be applied to him only to the extent necessary 
to reduce his rate of compensation to $1,000 per annum. 


Section 4 of the act of February 28, 1925, 43 Stat. 1059, provides 
as follows: 


That the pay of substitute, temporary, or auxiliary clerks at first and 
second class post offices and substitute letter carriers in the City Delivery 
Service shall be at the rate of 65 cents per hour: * * * 


Section 7 of the act of February 28, 1925, 43 Stat. 1062, provides as 
follows: 


Substitute railway postal clerks shall be paid for services actually per- 
formed at the rate of $1,850 per annum, * * * 


The act of March 2, 1907, 34 Stat. 1215, provides, as follows: 


* * * ‘That rural letter carriers after twelve months’ service shall be 
allowed annual leave with pay not to exceed fifteen days; the substitutes 
for carriers on vacation to be paid during said service at the rate paid the 
cartier; '* ¢ © 


In decision of November 19, 1928, 8 Comp. Gen. 261, 264, it was 
held: 


The act of February 28, 1925, 43 Stat, 1059, provides that the pay of sub- 
stitute postal clerks at first and second class post offices shall be at the 
rate of 65 cents per hour. For computing overtime and extra pay for night 
work for postal clerks, except railway mail clerks, 306 days per annum and 
eight hours per day is the basis. See 7 Comp. Gen, 779. Therefore, the same 
basis may be taken for computing the per annum equivalent of the hourly 
rate of substitute postal clerks, which amounts to $1,591.20 per annum. 
This rate, together with the rate of $1,260 per annum received as a clerk 
under the Veterans’ Bureau, exceeds the per annum rate of $2,000, the maximum 
authorized by law. 


Accordingly, this question is answered in the affirmative as to all 
substitutes whose rates of compensation are fixed under the above 
quoted statute, it appearing they receive a rate of compensation in 
excess of $1,000 per annum, although the total amount received 
during a year may not exceed that amount. As to those substitutes 
employed for regular rural letter carriers whose annual rate based 
on the length of the route is not in excess of $1,000 per annum, a 
percentage reduction required by the economy act would have no 
application. 

2. Shall 8% per cent of the amount earned during each pay period be de- 
ducted under the provisions of this act from the pay of the following classes 
of employees: 

(a) Substitute employees paid at an hourly rate? 

(b) Substitute railway postal clerks paid at the rate of $1,850 per annum? 

(c) Substitute and temporary rural carriers paid at a rate of pay of 
the regular carrier when that rate of pay is more than $1,000 per annum, 
but such reduction not to reduce the rate of compensation below $1,000 per an- 
num, as provided in section 105 (e)? . 

All three of these questions are answered in the affirmative. See 
section 105 (d) (2), (5), and (6) of the economy act. 
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3. The tour of duty of an employee is from 10 a. m. to 6 p. m., and he works 
till 8 p. m.—2 hours overtime. 

(a) Is he entitled to be paid 4% of one day’s pay for each hour of over- 
time service based on the number of days in the month in accordance with 
the act of March 4, 1911, 36 Stat. 1339] 

(b) Is he entitled to be paid 5% extra for night work for the 2 hours over- 
time he works after 6 p. m.? 


Section 211 (a) (1), (2) provides: 


Sec. 211. (a) During the fiscal year ending June 30, 1933— 

(1) No officer or employee of the Government shall be allowed or paid a 
higher rate of compensation for overtime work (either day or night) or for 
work on Sundays and holidays; 

2) Wherever by or under authority of law compensation for night work 
(other than overtime) is at a higher rate than for day work, such differential 
shall be reduced by one-half. 


The act of March 4, 1911, 36 Stat. 1339, provides, as follows: 


* * * where the salary or compensation of any employee in the postal 
service is at an annual or monthly rate, the following rules shall be followed in 
computing the amount due: An annual salary or compensation shall be divided 
into twelve equal installments, one of which shall be the pay for each calendar 
month; and in making payment for a fractional part of any calendar month 
there shall be paid such proportion of one of such installments, or of the 
amount of the monthly salary or compensation, as the number of days in the 
feetiopal part of that month bears to the actual number of days in that 
month. 


Section 4 of the act of February 28, 1925, 43 Stat. 1059, authoriz- 
ing compensation for overtime for postal employees contains the 
following proviso: 

* ? * And provided further, That in computing the compensation for such 
overtime the annual salary or compensation for such employees shall be divided 
by three hundred and six, the number of working days in the year less all 
Sundays and legal holidays enumerated in the act of July 28, 1916; the quotient 


thus obtained will be the daily compensation which divided by eight will give 
the hourly compensation for such overtime service: * * 


The act of May 24, 1928, 45 Stat. 725, provides as follows: 


That after July 1, 1928, supervisory employees, special clerks, clerks, substi- 
tute clerks, watchmen, messengers, laborers, and employees of the motor-vehicle 
service, in first and second class post offices; carriers and substitute carriers in 
the city delivery service; and railway postal clerks, substitute railway postal 
_ Clerks, and laborers in the Railway Mail Service, who are required to perform 

night work, shall be paid extra for such work at the rate of 10 per centum 
of their hourly pay per hour: Provided, That night work is defined as any 
work done between the hours of 6 o’clock postmeridian and 6 o'clock ante- 
meridian. 

From the standpoint of the per annum employee who is entitled 
by law to compensation for overtime, only the days he is actually 
required to work without overtime compensation would be consid- 
ered in determining what part of his annual compensation is paid for 
a day’s work. The act of February 28, 1925, so provides, and com- 
pensation on the basis stated in that act does not contravene the 
provisions of section 201 (a) (1) of the economy act. Accordingly, 
question 8 (a) is answered in the negative. 

Referring to question 3 (b), payment of the night differential for 
the two hours between 6 p. m. and 8 p. m. would be clearly in con- 
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travention of section 211 (a) (1) of the economy act, which pro- 
hibits the payment of a higher rate “for overtime work (either 
day or night.)” Note also section 211 (a) (2), which specifically 
excepts overtime work from the night work for which one-half of 
the former night differential may be paid. Therefore, this em- 
ployee would be entitled to overtime pay at his regular daily rate, 
only, and the question is answered in the negative. 


4. The tour of duty of an employee is from 12 o’clock noon to 8 p. m. Is 
he entitled to be paid 5% extra for night work for the two hours he works 


after 6 p. m.? 

Where the regular tour of duty is partly during the day and 
partly during the night, the night differential is applicable to the 
night portion. This question is answered in the affirmative. 

5. The tour of duty of an employee is from 12 o’clock noon to 8 p. m., and 
he works until 10—2 hours overtime. Is he entitled to be paid 5% extra for night 
work for the two hours from 6 to 8 p. m., or for the 4 hours from 6 to 10 p. m.? 

Where the night differential is applicable to the regular tour of 
duty, and there is overtime during the night, said overtime would 
take the night differential the same as the regular night work. In 
the illustration given the employee would be entitled to the night 
differential for the four hours from 6 to 10 p. m. 

You are advised that in the settlement of accounts for periods 
during the fiscal year 1933, credit will be allowed for payments 
made in accordance with the above-stated rules. 


(A-43568) 


ECONOMY ACT—FILLING OF VACANCIES—TRANSFERS 


The simultaneous transfer of two employees under the same bureau, office, or 
other appropriation unit, which does not involve increased expenditure of 
appropriated funds provided for the fiscal year 1933, is not to be regarded 
as the filling of vacancies within the meaning of section 203 of the economy 
act and does not require the approval of the President. 


Comptroller General McCarl to the Secretary of War, August 2, 1932: 


There has been received your communication of July 19, 1932, 
requesting decision whether the simultaneous transfer of two em- 
ployees proposed in the following recommendation made by the 
Office of the Quartermaster General of the Army requires the ap- 
proval of the President under the terms of section 203 of the economy 
act of June 30, 1932, Public No. 212, 47 Stat. 403: 

1. It is recommended that the salary of clerk Willard EB. Campbell, in the 
Quartermaster Corps, now on duty at Fort Worden, Washn., be reduced from 
$1,860 per annum to $1,800 per annum, to be effective the date he reports for 
duty at Beaumont General Hospital, El Paso, Texas. 


2. Mr. Campbell desires this transfer for his own convenience and will be 
transferred without expense to the Government, in exchange with clerk Harold 
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L. Clements, clerk at $1,800, also to be transferred at his own expense. No 
funds are available to cover the rate of $1,860 at Beaumont Hospital, therefore 
the reduction in Mr. Campbell’s salary to $1,800 is recommended. 


Section 203 of the economy act provides, in part, as follows: 


No appropriation available to any executive department or independent es- 
tablishment or to the municipal government of the District of Columbia during 
the fiscal year ending June 30, 1933, shall be used to pay the compensation of 
an incumbent appointed to any civil position under the United States Govern- 
ment or the municipal government of the District of Columbia which is vacant 
on July 1, 1932, or to any such position which may become vacant after such 
date: Provided, That this inhibition shall not apply (a) to absolutely essential 
positions the filling of which may be authorized or approved in writing by the 
President of the United States, * * * 


The simultaneous transfer of two employees under the same bu- 
reau, office, or other appropriation unit which does not involve any 
increased expenditure of appropriated funds provided for the fiscal 
year 1933 is not to be regarded as the filling of a vacancy within the 
meaning of section 203 of the economy act and does not require the 
approval of the President. It is understood that the transfer of Mr. 
Clements is to be at his present salary of $1,800. Hence, there is in- 
volved no question of an administrative promotion in contravention 
of the provisions of section 202 of the act. Accordingly, there would 
appear to be no legal objection to the proposed transfer without the 
approval of the President recommended by the Office of the Quarter- 
master General of the Army. 


(A-43615) 
ECONOMY ACT—TEMPORARY CONTRACT EMPLOYEES 


A scientist employed under a personal service contract executed July 14, 1982, 
at a per diem rate of compensation which, multiplied by 307, will give 
an annual rate in excess of $1,000 comes within the definition of “ offi- 
cers” or “employees ” in section 104 of the economy act and his compensa- 
tion must be reduced as required by that act and the amount of the reduc- 
tion impounded. 


Comptroller General McCarl to the Secretary of the Navy, August 2, 1932: 
There has been received your letter of July 23, 1932, as follows: 


The naval appropriation act for the fiscal year 1933, approved June 30, 1982 
(Public No. 216), contains an authorization under the title “ Naval Research 
Laboratory” for the “temporary employment of civilian scientists and tech- 
nicists required on special problems.” 

Pursuant to this authority contracts have been entered into for the services 
of certain civilians. For convenient reference there is enclosed a copy of one 
of such contracts, N173s—1640, entered into with Mr. Bertram M. Harrison 
under daté of July 14, 1932, “to assist in the assembly, test, and experiment 
with magnetostrictive echo sound apparatus.” As will be noted, this con- 
tract is for a period of 90 days on a fixed per, diem basis and contains the 
provision that— 

“Employment to be as directed by the Director of the Naval Research Lab- 
oratory within the limit specified. Contracts to be terminable at any time 
within full period after one w2ek’s notice to that effect by the Director of the 
Naval Research Laboratory.” 
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Several questions have been presented by the Director of the Naval Research 
Laboratory as to the applicability to this class of employees of certain pro- 
visions of the legislative act approved June 30, 1932 (Public No. 212), the 
majority of which have been covered by various decisions of your office. 

The following questions, however, do not appear to have been presented 
and your decision is accordingly requested thereon, viz— 

(a) Are employees whose services are engaged under specific contracts by 
the Naval Research Laboratory affected by the so-called economy provisions 
of the legislative act above cited? 

(b) Is any part of the pay of such employees impounded? 

(c) Do such employees work on a five-day week basis? 


Section 104 of the act of June 30, 1932, 47 Stat. 400, provides: 


Seo. 104. When used in this title— 

(a) The terms “ officer” and “ employee” mean any person rendering services 
in or under any branch or service of the United States Government or the 
government of the District of Columbia, but do not include * * * (11) any 
person in respect of any office, position, or employment the compensation of 
which is paid under the terms of any contract in effect on the date of the 
enactment of this act, if such compensation may not lawfully be reduced. 


» * * * * os * 


(c) In the case of any office, position, or employment, the compensation for 
which is calculated on a piecework, hourly, or per diem basis, the rate of com- 
pensation per annum shall be held to be the total amount which would be 
payable for the regular working hours and on the basis of three hundred and 
seven working days, or the number of working days on the basis of which such 
compensation is calculated, whichever is the greater. 


The contract with Bertram M. Harrison was not in effect prior 
to June 30, 1932, as it was not executed until July 14, 1932, and 


it is not for a lump sum but for compensation at a per diem rate 
of $7.50, which multiplied by 307 days as in paragraph 104 (c), 
supra, will make an annual rate of $2,307.50. It does not, therefore, 
come within the exception (11) of paragraph 104 (a), and as the 
services are strictly personal and the contractor comes within the 
definition of “ officer” and “employee,” the provisions of either 
section 101 (a) or 101 (b) of the economy act must be applied to 
the employment of Mr. Harrison, and the amount of the reduction 
in compensation must be impounded. See A-43204, July 14, 1932, 
12 Comp. Gen. 37, to the Secretary of War in re contract surgeons. 
The question of whether such employees shall work on the 5-day 
week basis and be paid as provided for under section 101 (a) or 
work on some other basis and have 814 per cent deducted from 
their pay as provided for in section 105 (d) (6) is a matter for 
administrative determination. 


(A-43620) 
ECONOMY ACT—LEAVES .OF ABSENCE—NAVY YARD EMPLOYEES 


In view of the terms of section 108 of the economy act, employees of navy 
yards and naval stations who were in their second or subsequent service 
year on June 30, 1982, who did not take leave with pay accrued during 
the fiscal year 1932, and who lost time without pay during the same fiscal 
year, may not, during the fiscal year 1933, be paid for such loss of time. 
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In view of the terms of section 103 of the economy act, employees of navy 
yards and naval stations who were in their first service year on June 30, 
1932, and who lost time without pay during the fiscal year 1932, may not 
be paid for such loss of time by granting retroactive leave with pay 
accrued during the fiscal year 1932, upon completion of their service year 
while on furlough during the fiscal year 1933. 


Comptroller General McCarl to the Secretary of the Navy, August 2, 1932: 


Consideration has been given to your letter of July 22, 1932, as 
follows: 


The preparation of instructions to the naval service governing the procedure 
required by the provisions of the act making appropriations for the legislative 
branch and for other purposes approved June 30, 1932, hus developed the 
following questions which are submitted for decision: 

(1) May employees of navy yards and naval stations who were in their 
second or subsequent service year on June 30, 1932, who did not take leave with 
pay accrued during the fiscal year 1932, and who did, lose time without pay 
during the same fiscal year, now retroactively be paid for such loss of time? 

(2) May employees of navy yards and naval stations who were in their 
first service year on June 30, 1932, and who did lose time without pay during 
the fiscal year 1932, be paid for such loss of time by retroactive leave with 
pay accrued during the fiscal year 1932 upon completion of their service year 
while on furlough during the fiscal year 1933? 

These are questions of pay and not of leave, and apparently payment is not 
prohibited by the act. 


Part II, section 103, of the economy act of June 30, 1932, 47 Stat. 
400, provides: , 
All rights now conferred or authorized to be conferred by law upon any 


officer or employee to receive annual leave of absence with pay are hereby sus- 
pended during the fiscal year ending June 30, 1933. 


Section 803 provides: 


The provisions of part 2 herein are hereby made applicable to the appropria- 
tions available for the fiscal year 1933, whether contained in this act or in 
acts prior or subsequent to the date of the approval of this act. 


In decision of July 8, 1932, to the Public Printer, A~43056, 12 
Comp. Gen. 9, it was held: 


The plain purpose of the enactment is to effect a saving or economy to the 
Government during the fiscal year 1983, and it must be construed and applied 
to effectuate that purpose. In the absence of any provision in the statute 
limiting the suspension to annual leave which would be earned or accrue dur- 
ing the fiscal year 1933, there is no alternative but to hold that the suspension 
applies, also, to rights to all annual leave accrued or earned and unused prior 
to July 1, 1982. . 


In the same decision the following questions were answered in 
the negative: 


1. Are employees entitled to take in the fiseal year 1983 the leave earned by 
them in the fiscal year 1932, in view of such leave having been earned by them 
before the act was passed suspending the granting of leave in the fiscal year 
1933? 

4. Will it be permitted to pay to employees resigning or separated from the 
service for any cause, in the fiscal year 1933, 15 (or 30) days of the leave 
earned in fiscal year 1932 and the pro rata leave earned in fiscal year 1933 
at rate of 15 days annually? 

5. Will it be permitted to pay to the legal representative of an employee who 
may die in fiscal year 1933, 15 (or 80) days’ leave earned in fiscal year 1932 
and pro rata leave earned in fiscal.year 1933? 
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The purpose and effect of sections 103 and 803 of the act in ques- 
tion are to prevent the use of appropriations or funds available for 
expenditure during the fiscal year 1933 in paying for time absent on 
leave. And the inhibition operates against payments for leave taken 
without pay during a previous year as well as against payments for 
leave accrued in a previous year whether taken or not taken during 
the fiscal year 1933, as well as against payments for leave which 
but for said section would accrue and be for taking during the fiscal 
year 1933. In other words, appropriations for the fiscal year 1933 
may not be used to pay for annual leave regardless of when it may 
have been earned or whether it is or is not taken. 

Both questions are answered in the negative. 


(A-43634) 


ECONOMY ACT—5-DAY WEEK 


The daily rate of per diem employees who, prior to July 1, 1932, regularly 
worked 6 or 7 days per week without the benefit of the Saturday half- 
holiday law, would remain the same if placed on a 5-day week, and com- 
pensation for 5 days per week would be the same as for 5 days prior to 
July 1, 1982, compensation for the additional 1 or 2 days to be impounded. 

The daily rate of compensation for per diem employees who regularly work 
intermittently a few days at a time should be the usual daily rate as of 
June 30, 1932, reduced by 844 per cent. 


Comptroller General McCarl to the Secretary of the Interior, August 2, 1932: 


Consideration has been given to your letter of July 25, 1932, as 
follows: 


In connection with Part II of Public Act No. 212, approved June 30, 1932, 
the following questions are submitted: 

In the National Park Service and in some other field activities of the depart- 
ment the employees are nct allowed a half holiday on Saturday. A great many 
are employed on a per diem basis doing seasonal construction work. These 
per diem employees have heretofore ordinarily worked six full days, and there 
are some per diem employees working seven full days a week. The above- 
mentioned employees are entitled to pay only when actually employed. In 
most cases it would be uneconomical and impracticable to employ these men 
on a five-day week basis and secure substitutes for the remainder of the week, 
and it would not be practicable to apply the furlough provisions of section 
101 (b). This class is considered as falling under the provisions of section 
105 (d) (6). In such cases it is assumed employments may continue as at 
present and a straight 844 per cent deduction made. 

1. In the few cases where it is practicable to employ per diem labor on a 
five-day week basis, what should the daily rate be, bearing in mind the facts 
as to employment set out in paragraph 1? 

2. What is the basis for computing impoundment of funds in the cases 
covered in the preceding paragraph? 

3. Where per diem employees work intermittently, a few days at a time, 
should the usual daily rate be paid and a deduction of 8% per cent be made? 


You are correct in assuming that where it is impracticable to 
place per diem employees on a 5-day-week basis or to furlough them 
they may continue to work as prior to July 1, 1932, and have 814 per 
cent deducted from their compensation under section 105 (d) (6). 
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Section 101 (a) of the economy act of June 30, 1932, 47 Stat. 399, 
provides, in part, as follows: 

SEcTION 101. During the fiscal year ending June 30, 1933— 

(a) The days of work of a per diem officer or employee receiving compen- 
sation at a rate which is equivalent to more than $1,000 per annum shall not 
exceed five in any one week, and the compensation for five days shall be 
ten-elevenths of that payable for a week’s work of five and one-half 
Gm: = F 

In decision of July 28, 1932, to the Governor of the Panama 
Canal, A-43521, 12 Comp. Gen. 130, it was stated: 

Section 101 (a) of the economy act providing for a 5-day week, applicable 
primarily to per diem employees, takes into consideration the Saturday half 
holiday law by providing that pay for 5 days shall be 10/11 of that previously 
paid for a “week’s work of five and one-half days.” Under this section the 
adjustment of compensation on a 5-day-week basis would be different for 
employees who, prior to July 1, 1932, were not entitled to the Saturday half 
holiday with pay. That is to say, their compensation on a 5-day-week basis 
would not be 10/11 of 6 days’ pay previously paid for a week’s work of 5% 
days, but 10/11 of 5% days’ pay as of June 30, 1932. 

With reference to your question numbered 1, it is assumed that 
the employees here involved were not entitled to the Saturday half 
holiday with pay prior to July 1, 1932, because they were “ employees 
of the Interior Department in the field” who were expressly 
excluded from the benefits of the Saturday half holiday law of 
March 3, 1931, 46 Stat. 1482. Therefore, the daily rate of these em- 
ployees who, prior to July 1, 1932, regularly worked 6 or 7 days 
per week without the benefits of the Saturday half holiday law, 
would remain the same if placed on a 5-day week, and compensation 
for 5 days per week would be the same as for 5 days prior to July 
1, 1982. 

2. The impounding relates to the savings resulting by operation 
of the provisions of the economy act. Therefore, if the 5-day week 
is adopted for employees who, prior to July 1, 1932, regularly worked 
6 or 7 days per week without the benefits of Saturday half holiday, 
there must be impounded the compensation for the extra 1 or 2 
days, as the case may be, when no work is performed, which would 
be the saving as a result of applying the provisions for a 5-day week. 

3. This question is answered in the affirmative if the rate is in 
excess of $1,000 per annum. Decision of July 14, 1932, to the 
Secretary of the Navy, A-43185, 12 Comp. Gen. 30. 


(A-43650) 


ECONOMY ACT—CENSUS EMPLOYEES—COAST AND GEODETIC 
SURVEY COOPERATIVE WORK—TEMPORARY EMPLOYEES—LEGIS- 
LATIVE FURLOUGH 


Permanent census employees now on the temporary roll may be retransferred 
to the permanent roll and paid the compensation formerly received by 
them in the permanent position, plus any increase that the Brookhart Salary 
Act would have given them had they continued on the permanent roll. 
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As the amounts contributed by the States of approximately 25 per cent of the 
cost of certain work performed by the Coast and Geodetic Survey are not 
for the compensation of any particular employees as a whole, such em 
ployees are not excepted by section 104 (a) (7) of the economy act from 
the provisions of that act and their salaries must be reduced as required 
by section 101 (a), 101 (b), or section 105 (d) (6), and the amount so 
saved impounded. 

Title I of the economy act is applicable to all employees as defined in section 
104 thereof, whether temporary or permanent, if they are in receipt of 
salary at a rate in excess of $1,000 per annum. 

An employee who takes the entire month of July as a legislative furlough will 
be entitled to no pay for that month and his entire month's salary will be 

impounded. The retirement deductions for July must be taken from the 

next pay due him upon his return to duty. 


Comptroller General McCarl to the Secretary of Commerce, August 2, 1932: 
There has been received your letter of July 25, 1932, as follows: 


Your decision on the following questions which have arisen in connection with 
the administration of the legislative appropriation act (otherwise known as 
the economy act), approved June 30, 1932, is respectfully requested. 

1. The Fifteenth Decennial Census act, approved June 18, 1929, authorizes 
the Director of the Census to appoint temporary employees for any period not 
extending beyond the decennial census period and provides that census em 
ployees who may be transferred to any such temporary positions shall not lose 
their permanent civil-service status bv reason of such transfer. Under decision 
of the Comptroller General (10 Comp, Gen. 458), permanent employees of the 
Bureau of the Census transferred to such temp-rary positions and retrans- 
ferred to their permanent positions prior to July 1, 1932, have been granted the 
Brookhart salary increase effective upon such retransfer. During the present 
calendar year it will be necessary to effect the retransfer to their permanent 
positions of a number of census employees still serving in temporary positions. 
May permanent employees so retransferred between July 1 and December 31, 
1982, be granted the Brookhart salary increase effective upon retransfer, not- 
withstanding the provisions of the so-called economy act approved June 30, 1982? 

2. The Coast and Geodetic Survey enters into contracts with State govern- 
ments whereby the State contributes certain sums of money to assist in de- 
fraying the expense involved in surveys conducted by that bureau. The work 
is conducted by regular employees of the Coast and Geodetic Survey assisted 
by other employees who are temporarily employed in the locality where the 
survey is to be conducted and for the duration of the survey only. The contri- 
butions made by the States for these surveys amount to approximately 25 per 
cent of the cost. In complying with the provisions of section 110 of the 
economy act, should there be impounded 844 per cent of these funds trans- 
ferred from the States which are used for the payment of personal services? 

3. The following classes of temporary field personnel are employed by the 
Bureau of the Census: 

(a) Enumerators engaged in the collection of statistics of manufacturers 
who are paid at the rate of $1.00 for each satisfactorily prepared schedule, 
with a minimum compensation of $4.00 a day. 

(b>) Enumerators employed on the same work, but who, because of their 
previous experience, are used in securing reports of the large central office 
concerns in the cities, are paid a straight salary of $5.00 a day. The work of 
both classes of enumerators is of a temporary character and can not last more 
than two months, so that the total compensation received by any of them can 
not possibly amount to $1,000 a year. 

(c) Special agents who are employed for a few days in compiling statistics 
of States and cities. These employees are paid at the rate of $6.00 a day for 
periods ranging from 5 to 50 days. They were appointed under section 6, 
Scedule A, of the civil-service rules, which provides that sach appointments 
shall not exceed $540 a year. 

(d) Employees who are appointed for a few days to serve in an advisory ca- 
pacity in connection with the various phases of the census work, whose appoint- 
ments also contain the provision that the total compensation received can not 
exceed $540 in any one year. 

The total compensation received by any of the employees covered by question 
3 can not amount to $1,000 per annum. Is the compensation received by them 
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during the fiscal year 1935, required to be reduced 844 per cent under section 
105 (d) of the act approved June 30, 1932? Specimen blank forms of ap- 
pointments issued to the employees under consideration are herewith for your 
information. 

4. An employee subject to the civil service retirement act is absent on legis- 
lative furlough the fall month of July, 1932. Does any part of the employee's 
salary go to the retirement fund or does all of it go into the impounded account 
of the legislative furlough? How should the pay roll be stated? 

The questions will be answered in the order stated in the sub- 
mission. 

(1) The increases in compensation granted by the Brookhart Act 
of July 3, 1930, 46 Stat. 1003, became effective generally as of the 
(late of the approval of the act. In your submission of March 4, 
1931, upon which the decision 10 Comp. Gen. 458 was rendered, it 
was stated that the census employees transferred to the temporary 
roll were, as a general rule, receiving higher salaries in the tem- 
porary assignments than in their former permanent positions, and 
it was stated in the decision in question that such employees were 
not entitled as a matter of right, upon retransfer to the permanent 
roll, to the increases in compensation that would have been granted 
them under the Brookhart Salary Act had they remained on the 
permanent roll, but that it would seem to be legal and proper, within 
available appropriations, to restore such employees to the same 
salary status on the permanent roll that they would have been en- 
titled to by virtue of the Brookhart Act had they remained on the 
permanent roll. 

Section 201 of the economy act of June 30, 1982, 47 Stat. 403, 
provides : 

All provisions of law which confer upon civilian or noncivilian officers or 
employees of the United States Government or the municipal government of 
the District of Columbia automatic increases in compensation by reason of 
length of service or promotion are suspended during the fiscal year ending June 
30, 1933; but this section shall not be construed to deprive any person of any 
increment of compensation received through an automatic increase in compen- 
sation prior to July 1, 1932. 

Brookhart salary increases were in the nature of automatic 
increases in that they did not require administrative action to make 
them effective. Had these employees remained on the permanent 
roll they would have been in receipt of the Brookhart increases July 
3, 1930. In other words, the compensation of the positions formerly 
held by these employees prior to their transfer to the temporary roll 
may be considered as having been increased July 3, 1930, the receipt 
of such increase by the particular employees being suspended until 
their restoration to such positions. I have to advise, therefore, that 
employees who were transferred from the permanent to the tem- 
porary roll may, when retransferred to the permanent roll, be paid 
the compensation formerly received by them in the permanent posi- 
tion plus any increase that the Brookhart Act would have given them 
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had they continued on the permanent roll. Such increase in the 
compensation of their permanent positions is not considered an 
administrative promotion such as is prohibited by section 202 of the 
economy act, but is rather in the nature of an increment of compen- 
sation which they were entitled to receive through an automatic 
increase taking effect prior to July 1, 1932, within the purview of 
section 201 of the act. 

(2) As the amounts contributed by the States toward the work of 
the Coast and Geodetic Survey are not for the compensation of any 
particular employee, it may not be said that the salary of any particu- 
lar employee of the Coast and Geodetic Survey is thus “not paid 
from the Federal Treasury.” See section 104 (a) (7) of the economy 
act. Accordingly, all of the employees engaged upon such work 
receiving compensation at a rate in excess of $1,000 per annum, are 
subject to the applicable provisions of the economy act and the 
entire amount deducted from their salaries in accordance with section 
101 (a) or (b) or section 105 (d) (6) must be impounded notwith- 
standing that some portion thereof may eventually be reimbursed by 
the State. 

(3) Title I of the economy act is applicable to all employees as 
defined in section 104 of the act, whether temporary or permanent 
who are in receipt of compensation at a rate in excess of $1,000 per 
annum. Section 104 (c) of the act, 47 Stat. 400, provides: 


(c) In the case of any office, position, or employment, the compensation for 
which is calculated on a piecework, hourly, or per diem basis, the rate of 
compensation per annum shall be held to be the total amount which would be 
payable for the regular working hours and on the basis of three hundred and 
seven working days, or the number of working days on the basis of which such 
compensation is calculated, whichever is the greater. 

When the daily compensation of the various employees described 
in your question 3 is multiplied by 307 as required by section 104 (c), 
supra, it gives an annual rate in excess of $1,000, and their compensa- 
tion must be reduced by one-eleventh or one-twelfth, depending upon 
whether they are placed upon a 5-day week or furlough basis or by 
8% per cent if neither plan is practicable. See section 101 (a) and 
(b) and section 105 (d) (6) of the act. 

(4) An employee who takes the entire month of July as a legisla- 
tive furlough will be entitled to no pay for that month and his entire 
month’s salary must be impounded. In view of the requirement of 
section 205 of the economy act that the retirement deductions shall be 
based upon the regular salary, pay, or compensation, such employee 
is also subject to the 314 per cent deduction for the retirement fund 
for the month of July, which must be deducted from the first pay 
received by him upon his return to duty. A-—43420, July 21, 1932, 12 
Comp. Gen. 97. 
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ECONOMY ACT—TEMPORARY TYPISTS AND STENOGRAPHERS 


In view of the short periods of employment of typists and stenographers em- 
ployed as needed at the Bureau of Investigation, Department of Justice, 
Philadelphia, Pa., it would not appear practicable to apply either the 5-day 
week or the furlough provisions of the economy act, and, accordingly, 
under section 105 (d) (6) of that act, their compensation would be 
subject to an 814 per cent reduction. 


Comptroller General McCari to the Attorney General, August 2, 1932: 
There has been received your letter of July 23, 1932, as follows: 


There are transmitted herewith vouchers in favor of Gladys T. Rankin, 
Dorothy L. Pascoe, and Dorothy M. Vine, in the amounts of $20.00, $48.00, 
und $8.00, respectively, covering services rendered as temporary part-time 
Stenographers or typists at a rate of compensation fixed at $4.00 per day 
for each day actually worked, together with a memorandum dated July 22, 
1982, from the Director of the Bureau of Investigation, in the case of Gladys 
TT. Rankin, 

This office has been advised by the Bureau of Investigation to the effect 
that the statement of facts in the Rankin case is equally applicable to the 
other two employees, except, of course, as to termination of the services. 

Your decision is requested as to the amount payable in each case under 
the provisions of the economy act, it being noted that the decisions heretofore 
rendered by you are apparently on a basis of permanent part-time employees 
us distinguished from temporary part-time per diem employees. 

The voucher in favor of Gladys T. Rankin shows service as a 
stenographer for five days, July 1, 2, 5, 6, and 7, and a memorandum 
from the Director, Bureau of Investigation, states that on July 
2, which was a Saturday, she worked only from 9 a. m. to 1 p. m. 
The voucher in favor of Dorothy L. Pascoe is for 12 days’ services 
as a temporary typist, July 1, 2, 5, 6, 7, 8, 9, 11, 12, 13, 14, and 15. 

The voucher in favor of Dorothy M. Vine is for services as a tem- 
porary typist July 1 and 2. Such services appear to have been ren- 
dered at the Philadelphia office of the Bureau of Investigation. 

While these employees were temporary employees whose services 
were apparently engaged only as needed, they are, nevertheless, 
within the definition of officers and employees in section 104 of the 
act of June 30, 1932, 47 Stat. 400, and as compensation at $4 per 
day is at a rate in excess of $1,000 per annum, when computed as 
required by section 104 (c) of that act, it follows that these em- 
ployees are subject to the applicable provisions of Title I of the 
economy act. In view of the short periods of their employment, it 
would not appear practicable to apply either the 5-day week or the 
furlough provisions to such employees, and, accordingly, under au- 
thority of section 105 (d) (6), 47 Stat. 401, their compensation 
would be subject to an 8% per cent reduction. The vouchers must 
be reduced by 8% per cent before payment. 
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(A-43702) 
ECONOMY ACT—ADMINISTRATIVE PROMOTIONS 


Any change in the status of a field employee by administrative action, which 
would result in increased compensation to the employee, such as a trans- 
fer from the unclassified position of munitions handler at $4.08 a day 
to the classified position of chemical plant workman at $4.40 per day, con- 
stitutes an administrative promotion and may not be accomplished ex- 
cept upon the written authority or approval of the President as required 
by section 202 of the economy act. 


Comptroller General McCarl to the Secretary of War, August 2, 1932: 

There has been received by your direction the request of the ad- 
ministrative assistant for decision whether Stanley E. Standiford 
employed in the unclassified position of munitions handler at $4.08 
per diem may be transferred to the classified position of chemical 
plant workman at $4.40 per diem in the Chemical Warfare Service, 
Edgewood Arsenal, Md., “ without presidential authority, as pre- 
scribed by the economy act.” 

Section 202 of the economy act of June 30, 1932, 47 Stat. 403, 
provides: 


No administrative promotions in the civil branch of the United States Goy- 
ernment or the government of the District of Columbia shall be made during 
the fiscal year ending June 30, 1933: Provided, That the filling of a vacancy, 
when authorized by the President, by the appointment of an employee of a 
lower grade, shall not be consirued as an administrative promotion, but no 
such appointment shall increase the compensation of such employee to a rate 
in excess of the minimum rate of the grade to which such employee is ap- 
pointed, unless such minimum rate would require an actua: reduction in com- 
pensation. The President shall submit to Congress a report of the vacancies 
filled under this section up to November 1, 1982, on the first day of the next 
regular session. The provisions of this section shall not apply to commis- 
sioned, commissioned warrant, warrant, and enlisted personnel, and cadets, 
of the Coast Guard. 


Any change in the status of a field employee by administrative 
action which would result in increased compensation to the employee 
constitutes an administrative promotion within the meaning of the 
above-quoted provision and may not, therefore, be accomplished ex- 
cept when authorized or approved in writing by the President of 
the United States. See decision of July 28, 1932, A-43462, 12 Comp. 
Gen. 128. Your submission is answered in the negative. 


(A-43722) 


ECONOMY ACT—TRANSFER OF APPROPRIATIONS—PERSONAL 
SERVICES 


Funds transferred under section 317 of the economy act to an appropriation 
containing a limited amount for personal services at the seat of Govern- 
ment will be available for any or all of the objects provided for by the 
appropriation, including personal services, but no limitation in the appro- 
priation for expenditure for any particular purpose, including personal 
services, may be exceeded by more than 15 per cent by reason of such 
transfer. 
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The authority in section 317 of the economy act to make transfers between 
different appropriations does not supersede or cancel the authority in cer- 
tain appropriations to make transfers between subitems of the same 
appropriation. 


Comptroller General McCarl to the Director of the Bureau of the Budget, 
August 2, 1932: 


There has been received your letter of July 29, 1932, as follows: 


In the consideration of requests for transfer of appropriations under section 
317 of the legislative appropriation act for the fiscal year 1933, approved June 
30, 1932, a question has arisen upon which I would like very much to have 
your decision. As you know, various appropriation items contain a limitation 
aS to the amount which may be expended for personal services, and the ques- 
tion with which I am immediately concerned is whether transfers between 
appropriations when authorized under the section of the law above mentioned 
May operate to increase the amount which may be expended for personal 
services in those cases where the appropriation to be augmented contains a 
personnel limitation. 

As you know, the purpose of section 317 was to give such elasticity to the 
1933 appropriations as would enable the best use possible of the reduced appro- 
priations. Section 216 of the act, which relates to the administrative fur- 
loughs, is intimately involved and you will appreciate, I am sure, that the 
necessity for administrative furloughs will be greatly extended if the limita- 
tions on personal services contained in the several appropriations are not to 
be regarded as changed by transfers of appropriations under section 317. This, 
of course, is aside from the fact that in many cases the purpose to be accom- 
plished by a transfer of appropriations under section 317 can not be met if 
the personnel limitation is to remain unchanged. 

In connection with this matter I would also appreciate your advice as to 
whether the provisions of section 317 of the act of June 30, 1982, above men- 
tioned, supersede for the fiscal year 1933 the authority now conferred upon 
certain departments in the 1933 appropriation acts to make transfers between 
subitems of an appropriation as distinguished from transfers between appro- 
priations. In this latter connection I refer you to the act making appropria- 
tions for the Department of Agriculture for the fiscal year 1933 (Public, No. 
269) which, on page 37, contains a provision relating to interchangeability of 
subitems of an appropriation. 


Section 317 of the economy act of June 30, 1932, 47 Stat. 411, 
provides : 


Not to exceed 12 per centum of any appropriation for an executive depart- 
ment or independent establishment, including the municipal government of 
the District of Columbia, for the fiscal year ending June 30, 1933, may be 
transferred, with the approval of the Director of the Bureau of the Budget 
(or, in the case of the War Department and Navy Department, with the ap- 
proval of the President), to any other appropriation or appropriations under 
the same department or establishment, but no appropriation shall be in- 
creased more than 15 per centum by such transfers: Provided, That a state- 
ment of all transfers of appropriations made hereunder shall be included in 
the annual Budget for the fiscal year 1935, and a statement of all transfers 
of appropriations made hereunder up to the time of the Submission of the 
annual Budget for the fiscal year 1934, and all contemplated transfers during 
the remainder of the fiscal year 1933, shall be included in the annual Budget 
for the fiscal year 1984. 


Section 4 of the act of August 5, 1882, 22 Stat. 255, provides: 


That no civil officer, clerk, draughtsman, copyist, messenger, assistant mes- 
senger, mechanic, watchman, laborer, or other employee shall after the first 
day of October next be employed in any of the executive departments, or 
subordinate bureaus or offices thereof at the seat of government, except only 
at such rates and in such numbers, respectively, as may be specifically ap- 
propriated for by Congress for such clerical and other personal services for 
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each fiscal year; and no civil officer, clerk, draughtsman, copyist, messenger, 
assistant messenger, mechanic, watchman, laborer, or other employee shall 
hereafter be employed at the seat of government in any executive department 
or subordinate bureau or office thereof or be paid from any appropriation 
made for contingent expenses, or for any specific or general purpose, unless 
such employment is authorized and payment therefor specifically provided in 
the law granting the appropriation, and then only for services actually ren- 
dered in connection with and for the purposes of the appropriation from which 
payment is made, and at the rate of compensation usual and proper for such 
aes * (1° ? 

Section 317 of the economy act, swpra, does not limit the transfers 
therein authorized to nonpersonal service appropriations, and if the 
appropriation to be augmented was entirely a personal service ap- 
propriation, there would be no doubt that it might be augmented to 
the extent permitted by section 317, and the total so augmented 
would be available for the purposes of that appropriation, other- 
wise, the transfer would be a nullity. The matter is not so free 
from doubt when the transfer is to an appropriation not exclu- 
sively available for personal services, but which contains a limited 
amount specifically available for such services. Said section 317 
is, however, in the nature of remedial legislation and was enacted 
for the purpose of relieving to the extent so authorized emergency 
conditions likely to arise from reduced appropriations for the fiscal 
year 1933. This section will, therefore, be construed liberally to 
accomplish the purposes for which enacted. Accordingly, it will 
be held that funds transferred to an appropriation containing a 
limited amount for personal services at the seat of government, 
will be available for any and all of the objects provided for by the 
appropriation, including personal services, but that no limitation 
in the appropriation for expenditure for any particular purpose, 
including personal services, may be exceeded by more than 15 per 
cent by reason of the transfer of such funds. In other words, in 
so far as the provisions of section 317 are concerned, the limitation 
on the amount which may be expended for personal services under 
a given appropriation will be regarded as a separate appropriation 
for personal services and may be augmented as such by transfers 
to the extent provided for under said section 317. 

The authority in section 317 to make transfers between different 
appropriations within the limitations therein prescribed is not in- 
consistent with the authority in particular appropriation acts to 
make transfers between subitems of the same appropriation. Con- 
sequently, neither provision supersedes or cancels the other and both 
may be availed of concurrently. 
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(A-43601) 
ECONOMY ACT—PROMOTIONS—NAVY OFFICERS 


Officers of the Navy whose commissions, issued after July 1, 1932, are made 
effective as of a date prior to July 1, 1982, as authorized by the act of 
March 4, 1918, 37 Stat. 892, are entitled to the pay of the grade to which 
commissioned from the effective date of such commission, such promotion 
not being a promotion during the fiscal year 1933 within the purview of 
section 201 of the economy act prohibiting increases of compensation be- 
cause of automatic promotion, 


Comptroller General McCarl to the Secretary of the Navy, August 3, 1932: 


There has been received by your direction the request of the Judge 
Advocate General of the Navy of July 23, 1932, for decision as to the 
effect of the act of June 30, 1932, upon the following cases: 


Ensign Corben C. Shute, U. S. Navy became eligible for promotion to lieutenant 
(junior grade) on 6 June, 1932. His nomination for promotion was confirmed 
by the Senate on 15 July, 1932, and his commission, when issued will recite that 
he has been appointed a lieutenant (junior grade) to rank from 6 June, 1932. 
Will this officer, when commissioned, be credited with the pay and allowances 
of a lieutenant (junior grade) from 6 June, 1932, and subsequent to 1 July, 1932? 

1. On 25 June, 1932, the Bureau of Navigation forwarded a commission as 
lieutenant to Lieutenant John D. Kelsy, U. S. Navy, with date of rank from 1 
March, 1931. Such commission was approved by the Senate on June 15, 1932. 
The disbursing officer, U. S. S. Raleigh, on which this officer is serving, has 
requested a decision whether Lieutenant Kelsy is entitled to the pay and allow- 
ances of a lieutenant from 1 March, 1931, and whether he may continue to re- 
ceive the pay and allowances of a Heutenant on and after 1 July, 1932. 


Section 201 of the economy act of June 30, 1932, 47 Stat. 403, 
provides: 


All provisions of law which confer upon civilian or noncivilian officers or em- 
ployees of the United States Government or the municipal government of the 
District of Columbia automatic increases in compensation by reason of length 
of service or promotion are suspended during the fiscal year ending June 30, 
1933; but this section shall not be construed to deprive any person of any 
increment of compensation received through an automatic increase in compensa- 
tion prior to July 1, 1932. 


The act of March 4, 1913, 37 Stat. 892, provides: 


That all officers of the Navy who, since the third day of March, eighteen 
hundred and ninety-nine, have been advanced or may hereafter be advanced in 
grade or rank pursuant to law shall be allowed the pay and allowances of the 
higher grade or rank from the dates stated in their commissions, 

As the two officers named were eligible for promotion prior to July 
1, 1932, and when duly qualified had a right under the act of March 4, 
1913, to the increased pay from date of eligibility, they may be treated 
as in receipt thereof, notwithstanding the delay incident to their 
examination and confirmation and the issuance of their commissions; 
that is, their increases in compensation may be considered as having 
been made prior to July 1, 1932, or as of the date stated in their com- 

-missions and therefore not prohibited by section 201 of the economy 
act. 
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(A-43628) 
ECONOMY ACT—FURLOUGH DEDUCTIONS FROM COMPENSATION 





It was the intent and meaning of the decision of July 8, 1932, A-43276, 12 Comp. 
Gen, 16, that the legislative furlough deductions of at least one and one- 
fourth days’ pay for each one-half month pay period should not be 
discontinued until a full calendar month’s pay shall have been deducted. 
It has been found necessary, from an accounting standpoint and in the 
interest of the Government in the matter of the required impounding, 
that at least the minimum deduction be made on each payment to an 
employee until the deductions have aggregated one month’s pay. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
August 3, 1932: 

Consideration has been given to your letter of July 25, 1932, as 

follows: 





I have the honor to request your decision on the following question with 
reference to deductions from the compensation of employees under section 101 
of Public 212, 72d Congress: 

In a case in which an employee is permitted to take a furlough in excess of 
the number of accrued days for which deductions have currently been made 
from his compensation, and compensation is deducted at the rate of 14 days’ 
pay for each day he is on leave in excess of the accrued furlough days, may his 
sulary be restored to the regular rate until such time has elapsed as to make it 
imperative to further deduct from his salary in order to insure the necessary 
savings for the year as required by section 101? For example: If an employee, 
who has taken no leave since July 1, 1932, is permitted to take seven days 
furlough time during the first half of September, and there is deducted from 
his compensation 2% days’ pay in addition to the usual deduction of 14% days’ 
pay for that pay period, would it be proper to make no further deductions from 
his salary on account of the furlough during the two succeeding pay periods in 
the event no additional furlough time is actually taken? Or, should it happen 
that 12 days of furlough time were taken during July, and 15 days’ pay deducted 
from July salary payment, is it proper to pay the employee his regular salary 
rate without further deductions until the pay period for the first half of 
January, 1933? : 

In the Veterans’ Administration it will be administratively imperative to 
require employees to take their payless leave under much the same circum- 
stances as the annual leave heretofore taken and to so arrange it that too 
great a number will not be away at one time. This means that it will be 
administratively desirable, if not necessary, to have many avail themselves 
of leave before Congress convenes. It would unquestionably be a hardship on 
any employee taking payless leave, under these circumstances, if in addition 
he must face further deductions for leave he would not be permitted to take 
perhaps for several months. 

In view of the fact that the statute contemplates the saving of only 24 
working days’ salary from each employee during the fiscal year it would seem 
that the proposition which is presented herein is the only fair way from the 
standpoint of the employee. It obviously insures the saving required by the 
enactment as well. To do otherwise would in some instances require an 
employee who continues in the employ of the Government for less than the 
entire fiscal year to suffer deductions at a rate in excess of 24 days for the 
fiscal year which does not seem to be contemplated by the legislation. In 
other cases it would accelerate the deductions to a degree not required by 
the legislation as construed in your decision of July 8, 1932 (A-43276). 


In decision of July 28, 1932, to the Secretary of Agriculture, 
A-43554, 12 Comp. Gen. 132, a question was stated and answered as . 
follows: 



























“1. A furlough of 15 days has been taken in the month of July and a 
deduction of 18% days’ pay made at the end of the month. No furlough is 
taken in August. Is it the meaning of your decision that a deduction of 2% 
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days’ pay should still be made in August, or should the automatic monthly 
deductions cease until, at the rate of two days per month, the lapsed time 
equals the furlough taken? * * *” 

* + > * a ~ * 


1. It was the intent and meaning of the decision referred to [decision of 
July 8, 1982, A-43276] that the legislative furlough deductions of at least 1% 
days’ pay for each half-month pay period should not cease or be discontinued 
until a full calendar month’s pay shall have been so deducted. * * * 

This would appear to answer your question. 

Referring to the concluding paragraph of your submission, there 
is nothing in the enactment which can be construed as giving to em- 
ployees the right to have the required legislative furlough deductions 
spread over the entire fiscal year. Except for the provision to the 
effect that no employee shall, without his consent, be furloughed 
under this subsection for more than five days in any one calendar 
month, any employee could be required to take the entire furlough, 
with the corresponding loss of pay, in July or any other month of the 
year, and even under the provision above referred to the law rec- 
ognizes the right of the Government to make the entire furlough de- 
duction within the first five months of the fiscal year. It has been 
found necessary from an accounting standpoint, and in the interest 
of the Government in the matter of the required impounding, that 
at least the minimum deduction be made on each payment to an 
employee until the deductions have aggregated one month’s pay. 


With respect to any over-deductions in the case of employees who 
may not continue in service during the entire fiscal year, attention 
is invited to decision of July 28, 1932, A-43554, to the Secretary of 
Agriculture. 


(A-43662) 


ECONOMY ACT—ANNUAL LEAVE PRIOR TO JULY 1, 1932—QUARTERS 
ALLOWANCE ON LEGISLATIVE FURLOUGH 


The fact that an employee prior to Juiy 1, 1932, took annual leave with pay 
in excess of the amount accrued at the rate of 24% days per month but 
not in excess of the amount to which he would have been entitled during 
the calendar year ending December 31, 1932, but for the economy act, 
does not require that such excess leave be regarded as leave without pay 
or charged against the furlough time under the economy act. 

Kmployees of the Department of the Interior who are furnished quarters us 
a part of their compensation must be charged with the value of such 
quarters when on legislative or administrative furlough without pay 
if the quarters are not vacated during such absence. When no puy 
accrues by reason of such absence, the value of the quarters must be 
deducted from the next pay due the employee. 


Comptroller General McCarl to the Superintendent of the Theodore Roosevelt 
School, August 3, 1932: 


There has been received a letter from the acting superintendent 
dated July 21, 1932, as follows: 


May we kindly have advice on the following points in view of legislation 
relative to the furlough and suspension of leave, so that we may know how to 
handle these items in the accounting on the pay roll. 
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1. If an employee took annual leave prior to June 30 and received salary 
payment from the appropriation for the fiscal year, 1932, may this be allowed 
or will any time in.excess of 15 days taken have to be refunded? 

2. If the leave taken was because of serious illness may the full time be 
allowed if payment was made from the 1932 appropriation? 

8. Under the furlough plan will the full amount of quarters have to be 
collected during the time employee is forced off on leave without pay? 

4. If employees take leave without pay and entirely vacate their quarters, 
leaving them vpen for occupation by others will the deduction have to be 
made? 

5. If an employee is married and husband is likewise employed and a 
regular civil service employee, if the employee is on educational leave and 
furlough, will both have to pay for quarters, if one is still occupying then 
and paying for same? 

6. If two employees are furloughed at the time, both of whom are employed 
und paying for quarters, may deduction be made from only one, or will both 
have to pay? 

7. If an employee takes the whole amount of his furlough during one 
month and receives no pay check for that month, must the amount for quar- 
ters be deducted in some subsequent month in addition to the amount deducted 
for that month? 

We will very much appreciate ruling on the above, as we are not clear as 
to how it will be handled with regard to quarters. 


In decision of July 16, 1932, A-43338, 12 Comp. Gen. 63, it was 
held that the fact that an employee prior to July 1, 1932, had taken 
annual leave with pay in excess of the amount that had accrued at 
the rate of two and one-half days per month, but not in excess of 
the amount to which he would have been entitled during the calen- 
dar year ending December 31, 1982, but for the passage of the act of 
June 30, 1932, does not require that the amount of such excess be 
regarded as leave without pay or be charged aguinst the furlough 
time to which the employee is entitled as a result of the operation of 
the provisions of section 101 (b) of the said act. Upon the assump- 
tion that your question 2 has reference to annual leave of absence, 
both questions 1 and 2 would appear to be answered by the above 
decision. 

Your questions 3, 4, 5, and 6 would appear to be answered by the 
regulations issued July 20, 1931, by the Secretary of the Interior 
with respect to allowances for quarters, paragraphs 31 and 32 of 
which provide as follows: 


81. Deductions will be made for quarters when the employee to whom they 
are assigned is on leave without pay, except that if the employee completely 
vacates the quarters and thus renders them available for occupancy by an- 
other employee no deductions shall be made during such period of leave with- 
out pay. 

32. When husband and wife, both employees, occupy the same set of quarters, 
no deductions shall be made from the salary of one of them during any period 
that such employee shall be on leave without pay, provided deductions are made 
from the salary of the other during such period. 


Legislative furloughs without pay may be considered for purposes 
of quarters allowances the same as leaves of absence without pay 
under these regulations. 

As paragraph 31 of the regulations requires deductions for the 
value of quarters furnished when the employee is on leave without 
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pay and the quarters are not vacated, it follows that when an em- 
ployee has taken a full month’s furlough the full value of such quar- 
ters and, also, the amount of the retirement deductions for that 
month must be deducted from the next pay accruing to such em- 
ployee. A-43420, July 21, 1932, 12 Comp. Gen. 97. 


(A-43701) 
ECONOMY ACT—FURLOUGH DEDUCTIONS FROM COMPENSATION 


It is imperative from the standpoint of the Government that the deductions 
from compensation be made either in advance or currently with the taking 
of the legislative furlough required by section 101 (b) of the economy 
act, and the amount thus deducted impounded without placing an addi- 
tional burden on the Government by seeking to make collection later either 
from the civil retirement fund or other source, which would invariably 
involve both additional expense and time, curtailing materially the sav- 
ings sought to be accomplished by the economy act. 


Comptroller General McCarl to the Secretary of the Smithsonian Institution, 
August 3, 1932: 


Consideration has been given to your letter of July 26, 1932, as 
follows: 


In connection with your ruling A-—43276 of July 8, 1982, relating to deduc- 
tions for leave under legislative furlough, the question arises as to whether 
there is any administrative discretion covering deductions for the portions of 
such furlough as may be taken before earned. 

The employees connected with the heating plant of the U. S. National Museum 
are normally encouraged to take their leave during the slack season, July, 
August, and September, and during the heating season, October Ist to June, 
no leave can be granted owing to the fact that full time is required of our 
limited number of employees. Under the ruling quoted above, any furlough 
taken in advance must be deducted for in the month in which it is taken, and 
this is subsequently made up by placing employees on full time later in the 
year. Unfortunately, most of the employees connected with this group are 
unable to lose, even temporarily, additional compensation beyond the 8% per 
cent per month which is now deducted on account of the legislative furlough. 
Unless some plan can be developed for permitting the taking of advanced leave 
without its deduction as taken, it will mean that the employees in this group 
will be largely denied the opportunity of taking leave under the legislative fur- 
lough when they can be spared, resulting not only in hardship on the employees 
themselves but also affecting the efficiency and economy of operation of the 
heating plant, since it will be necessary during the busy season to employ 
temporary help to take the place of men on leave. . 

All of the employees concerned are in a retirement status and should they 
be permitted to take leave when they can be spared under the regular de- 
duction of 814% per cent throughout the year, there is available a sufficient sum 
to safeguard the interest of the Government. 

The question is asked, therefore, whether in the interest of the work of any 
Government office, it is possible to use administrative discretion in permitting 
the taking of leave under the legislative furlough in advance and without addi- 
tional deduction where any repayment which may be required is safeguarded by 
the retirement funds of the individuals concerned. 


The same contentions you are making for permitting employees to 
take furlough time for which no deductions from compensation will 
be made until later in the fiscal year in regular even deductions 
throughout the year, and the suggestion that the civil retirement 
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fund be considered available for recoupment by the Government for 
any loss sustained as a result of such practice, have been advanced by 
others, and were carefully considered by this office prior to the pro- 
mulgation of the decision of July 8, 1932, A-43276, 12 Comp. Gen. 16. 
Such a plan would in effect grant the employee “annual leave of 
absence with pay,” the right to receive which has been suspended dur- 
ing the fiscal year 1933 by the terms of section 103 of the economy 
act. Furthermore, it is imperative, from the standpoint of the 
Government, that the deductions from compensation be made either 
in advance or currently with the taking of the furlough and the 
amount thus deducted impounded without placing an additional bur- 
den on the Government by seeking to make collections later, which 
would invariably involve both additional expense and time, curtail- 
ing materially the savings sought to be accomplished by the economy 
act. 

You are advised, therefore, that there is no administrative discre- 
tion in the matter of making deductions from compensation for legis- 
lative furlough time in accordance with the procedure prescribed in 
the general decision of July 8, 1932, supra. 

If the employees will not consent to taking their furlough time 
with corresponding loss of pay during the summer months, it would 
appear, under the circumstances mentioned in your letter, it is for 
administrative consideration whether to furlough them as authorized 
by section 101 (b) five days each month when their services best can 
be spared. 


(A-43612) 








ECONOMY ACT—FURLOUGH DEDUCTIONS FROM COMPENSATION 





In any case where an employee is furloughed for “one calendar month,” i. e., 
July, August, etc., there should be no payment of compensation on the 
semimonthly pay day. 


Comptroller General McCarl to the Attorney General, August 4, 1932: 


Consideration has been given to your letter of July 28, 1982, as 
follows: 


Attention is invited to sections 101—b and 205 of the so-called economy act, 
approved June 30, 1932, and which read in part as follows: 

“101-b. Each officer or employee receiving compensation on an annual basis 
at the rate of more than $1,000 per annum shall be furloughed without com- 
pensation for one calendar month, or for such periods as shall in the aggregate 
be equivalent to one calendar month, for which latter purpose twenty-four 
working days (counting Saturday as one-half day) shall be considered as the 
equivalent of one calendar month: * * *” 

“205. * * * Provided, That retirement deductions authorized by law to 
be made from the salary, pay, or compensation of officers or employees and 
transferred or deposited to the credit of a retirement fund, shall be based on 
the regular rate of salary, pay, or compensation instead of on the rate us 
temporarily reduced under the provisions of this act.” 
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In the case of an employee who has been granted legislative furlough leave 
for the entire calendar month of July, i. e., July 1 to 31, inclusive, there is some 
doubt as to the amount of deduction to be made from the compensation of such 
employee. The first portion of section 101—b provides that an employee shall be 
furloughed for one calendar month or for such periods as shall in the aggregate 
be equivalent to one calendar month, for which latter purpose 24 working days 
shall be used as the basis for such construction. In the case of the month of 
July, there are 22% working days, which for pay roll purposes are counted as 
23 days. In the case of an employee on legislative furlough leave the entire 
month of July, is it necessary to deduct compensation for the 24th day on the 
———. 15th pay roll, or does the 22 working days in this case constitute one 
month? 

In this case 342% of the employee’s basic compensation will be deducted for 
the retirement fund, leaving a balance of 96144%. If section 101—b contemplates 
a 100% deduction of one month’s salary, your advice is requested as to the 
method to be used in deducting an aggregate of 1031%4% from the basic salary 
of an employee. 

As a matter of information and for use in determining the amount due such 
an employee, you are advised that the pay rolls of this department for the 
period of July 1 to 15 earried the employee at the basic or gross salary less 
34% for retirement deductions, less deductions for 11 working days, as follows: 


Annual salary ; $2, 400. 00 
Basic salary, 1-15 100, 00 
Retirement deduction 

Legislative furlough deduction 

Net paid 


Inasmuch as your decision involves the preparation of the pay rolls of this 
department for the period July 16 to 31, a prompt reply will be appreciated. 


In decision of July 21, 1932, to the Director of Public Buildings 
and Public Parks of the National Capital, A-43420, 12 Comp. Gen. 


97, a question was stated and answered as follows: 


“4. In the case of employees who are taking 24 days’ furlough during the 
month of July, necessitating the deduction of the full month’s pay, and the 
impoundment of same, what method is to be followed in making the retirement 
deduction of 34% per cent for that month if such deduction is to be made?” 

There are not 24 working days in the month of July, 1982. However, if an 
employee subject to the provisions of section 101 (b) of the economy act pro- 
viding for the legislative furlough “ without compensation for one calendar 
month” is absent the entire calendar month of July, he would not be entitled to 
any compensation for that month, and retirement deduction at the rate of 3% 
per cent of the total salary rate covering July should be deducted from his 
compensation at the next regular pay day after he returns to duty. 

In any case where an employee is furloughed for “one calendar 
month,” that is, July, August, etc., there should be no payment of 
compensation on the semimonthly pay day. - The statute specifically 
provides that an aggregate of 24 working days shall be considered 
the equivalent of one calendar month only when the furlough is 
taken in periods of less than one calendar month. Therefore, the 
minimum deduction of 114 days’ pay during a pay period and ad- 
ditional deductions at the same rate for more than one day’s absence 
on furlough do not apply to employees who take their entire fur- 
lough in one period of a full calendar month. Accordingly, in the 
illustration given, the amount erroneously paid the employee on July 
15, 1982, should be collected from any pay accruing after July 31, 
1932. See, also, decision to you dated July 26, 19382, A-43481, 12 
Comp. Gen. 123. 
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(A-43696) 
ECONOMY ACT—FURLOUGHS—INDEFINITE APPROPRIATIONS 


The gross amount of an employee’s compensation (including furlough deduc- 
tions) is chargeable against indefinite appropriations and the furlough 
deductions are to be accounted for in the same manner as prescribed by 
instructions of July 12, 1932, A-42691, A-43276, for handling such deduc- 
tions chargeable to definite appropriations. 


Comptroller General McCarl to the Secretary of War, August 4, 1932: 
There has been received your letter of July 26, 1932, as follows: 


In connection with the issue of instructions to field offices based on your 
letter dated July 12, 1932, subject “ Furlough and compensation deductions, 
impounding of same, and of vacancy savings,” interpreting the provisions of 
the act of June 30, 1932 (Public, No. 212), a question has arisen as to whether 
the savings under indefinite appropriations should be impounded and covered 
into the Treasury, as in the case of specific appropriations, or whether the 
savings should be held in the appropriations. 

The Office of the Chief of Engineers has two appropriations of this class, 
namely: 

“Operating and care of canals and other works of navigation, indefinite.” 
(Acts July 5, 1884, and March 3, 1909, United States Code, title 33, section 5.) 

“Removing sunken vessels or craft obstructing or endangering navigation, 
indefinite.” (Act March 3, 1899, United States Code, title 33, sections 414-416.) 

It would appear to be desirable that the procedure with respect to the dispo- 
sition of savings under indefinite appropriations be uniform in all departments, 
and instructions are, therefore, requested as to the procedure that should be 
followed. Since funds under indefinite appropriations are drawn from the 
Treasury only as needs demand, any savings impounded under these appro- 
priations under the procedure provided for specific appropriations would neces- 
sitate a withdrawal of unappropriated funds from the Treasury and a return 
thereto, no actual savings of funds appropriated being effected. 

However, in order that all savings under the provisions of the act of June 
30, 1982, may be included in reports thereof, it would appear advisable to 
follow the same procedure as in the case of specific appropriations. 


Under an indefinite appropriation there is no appropriated amount 
except the amount charged through expenditures. 

But for the provisions of the economy act of June 30, 1932, the 
charge against the indefinite appropriation would be the expendi- 
ture for employees’ compensation in the gross amount. The econ- 
omy act does not authorize any lesser charge than the gross amount 
against appropriated funds, but requires that the difference between 
the otherwise gross charge and the net charge resulting from the 
economy act be charged against the appropriation and impounded. 
In the interest of uniformity in accounting, therefore, it is essential 
that all impounded funds be handled in the same manner. Accord- 
ingly, you are informed that the savings under the economy act in 
connection with charges against indefinite appropriations are to be 
accounted for in the same manner as prescribed in instructions of 
July 12, 1932, for the handling of such items charged to definite 
appropriations. 
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(A-41761) 


CONTRACTS—DELAYS BY THE GOVERNMENT—INCREASED COSTS 


While the courts have allowed recovery in certain cases where contractors 
have been damaged by delays due to unwarranted interferences with the 
work by the Government’s contracting officers or where there has been a 
breach of express contract obligations on the part of the Government to 
do certain work or to provide certain facilities within a stipulated time, 
claims for additional costs due to delays under such circumstances may 
not be allowed by the accounting officers under the contract appropriations 
except where it is established that such delays were on account of the 
needs of the Government and proximately contributed to the accomplish- 
ment of the objects for which the appropriations were made; and where 
it appears from the whole context of the contract that it contemplated 
possible delays of the contract work by the Government without the 
allowance of additional compensation to the contractor such delays do 
not constitute a breach of the contract and there is no liability on the 
part of the Government to pay alleged additional costs incurred by the 
contractor by reason thereof unless it be established that such delays were 
so unreasonable as to be beyond the contemplation of the contract. 


Comptroller General McCarl to the M. Cain Co. (Inc.), August 5, 1932: 

Further reference is made to your letter of May 16, 1932, citing 
decision A-28145, February 19, 1930, in the case of W. C. Spratt, as 
a basis for reconsideration of decision of April 21, 1932, A-41761, 
advising the Architect of the Capitol that there is no legal basis for 
allowing you any amount in excess of the contract price on account 
of additional costs alleged to have been incurred by you in perform- 
ing contract AC-2¢-23, dated April 19, 1931, for the construction 
of concrete walks and steps in the enlargement of the Capitol 
grounds, due to delays by the District of Columbia in establishing 
street grades, which is alleged to have interfered with the systematic 
conduct of the work, extended it into cold weather, and otherwise 
increased the cost of performance. 

The distinction between the two cases is clear. Inthe W. C. Spratt 
case the Government was expressly obligated by the contract to 
demolish and remove all existing buildings and to clear the site for 
the contractor to construct a water distribution system, including 
the digging of ditches to lay the water pipes, at an Army post. 
After the work had commenced it was decided to keep troops at 
the post during the summer and not to remove the buildings with the 
result that the contractor had to do the ditching by hand instead of 
by machine. This was in effect a change or modification of the terms 
of the contract on account of the needs of the Government and for 
its benefit, and the contractor was entitled to and was allowed his 
additional costs incident to such change. In the present case there 
was no such change in the contract requirements and while the con- 
tract strictly limited your contract time and provided that liquidated 
damages should be paid for your delays, there was no express pro- 
vision therein obligating the Government to fix the grades, etc., so 
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that the work could at all events be completed within such contract 
time or so that it could be carried on in the most efficient and least 
costly manner, but, on the contrary, the contract merely provided 
in this respect that you should not be charged with liquidated dam- 
ages for delays caused by acts of the Government. The implication 
of this is that the contract contemplated possible delays by the Gov- 
ernment for which no additional payments should be made, par- 
ticularly when such circumstances are considered in connection with 
(1) article 13 of the contract that other contracts might be let 
and that the contractor should cooperate with other contractors and 
carefully fit his own work to that provided under other contracts 
as might be directed by the contracting officer; (2) paragraph 5, 
section II, of the specifications that the work should be so scheduled 
as to insure a minimum of interference with work contemplated 
under a separate contract to install a sprinkler system and to the 
end that water lines under such separate contract should be laid 
where practicable prior to laying walks under the present contract; 
(3) paragraph 4, section 1, of the specifications that the contractor 
should lay out his own work from stakes set by the Government but 
that the contractor should not proceed with the work prior to the 
establishment of grades (by the District of Columbia); and (4) 
paragraph 7, section 1, of the specifications that “Jf the whole or 
a portion of this work is suspended by the Government, the contrac- 
tor without expense to the Government shall properly cover over, 
secure, and protect such of the work and materials as may be liable 
to sustain injury from any cause.” [Italics supplied. ] 

While the courts have allowed recovery in certain cases where 
contractors have been damaged by delays due to unwarranted inter- 
ferences with the work by the Government’s contracting officers, or 
where there has been a breach of express contract obligations on the 
part of the Government to do certain work or to provide certain 
facilities within a stipulated time, or where the delays caused by 
the Government are so unreasonable as to be clearly without the 
contemplation of the contract, this does not appear to be such a case. 
Rather, the present case appears to come within the principles of 
H. E. Crook Company v. United States, 270 U. S. 4, where Mr. Jus- 
tice Holmes said in giving the opinion of the court: 

The Government did fix the time very strictly for the contractor. It is con- 
templated that the contractor may be unknown, and he must satisfy the 
Government of his having the capital, experience, and ability to do the work. 
Much care is taken therefore to keep him up to the mark. Liquidated damages 
are fixed for his delays. But the only reference to delays on the Government 
side is in the agreement that if caused by its acts they will be regarded as 
unavoidable, which though probably inserted primarily for the contractor’s 
benefit as a ground for extension of time, is not without a bearing on what 
the contract bound the Government to do, Delays by the building contractors 
were unavoidable from the point of view of both parties to the contract in 


suit. The plaintiff agreed to accept in full satisfaction for all work done 
under the contract the contract price, reduced by damages deducted for his 
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delays and increased or reduced by the price of changes, as fixed by the Chief 
of the Bureau of Yards and Docks. Nothing more is allowed for changes, as 
to which the Government is master. It would be strange if it were bound for 
more in respect of matters presumably beyond its control. The contract price, 
it is said in another clause, shall’cover all expenses of every nature connected 
with the work to be done. Liability was excluded expressly for utilities that 
the Government promised to supply. We are of opinion that the failure to 
exclude the present claim was due to the fact that the whole frame of the 
contract was understood to shut it out, although in some cases the Govern- 
ment’s lawyers have been more careful. Wood v. United States, 258 U. S. 120. 
The plaintiff's time was extended and it was paid the full contract price. In 
our opinion it is entitled to nothing more. 

See also, 11 Comp. Gen., 27; Lange and Bergstrom cases, 61 Ct. 
Cls. 666, id., 682; Converse & Company case, 61 Ct. Cls., 672; G. & H. 
Heating Company case, 63 Ct. Cls., 164, and, particularly, the Carrol/ 
Electric Co. case, 68 Ct. Cls., 500; 69 id. 485. Furthermore, even in 
cases where it is established that delays resulted from a breach by 
the Government of some contractual obligation, express or implied, 
it is settled that claims for additional costs incurred by reason of 
such delays are not payable under the contract appropriation except 
when such delays are because of the needs of the Government and 
are essential to the accomplishment of the objects for which the 
appropriations are made and proximately contribute to such objects. 
7 Comp. Gen., 645; A-28022, May 24, 1930. It does not appear in the 
present case that any additional costs resulting from the delay by the 
District of Columbia in establishing the street grades, over which 
the Architect of the Capitol had no control, proximately contributed 
to the object of the contract appropriation. But, however that may 
be, it must be held that the contract reasonably contemplated possible 
delays by the Government without the payment of additional costs on 
account thereof, as in the Crook case, supra, and that the delays here 
involved were not so unreasonable as to constitute a breach of the 
contract. In this connection and as bearing on the reasonableness of 
the delays it may be pointed out that whereas it was estimated when 
the contract was made that only approximately $42,000 worth of 
work would be required, the work actually required, including 
extra work ordered under the contract, amounted to $63,529.80, or 
an increase of approximately 50 per cent, and that whereas the work 
was not begun until about June 10, 1931, and is reported to have 
been substantially completed about December 10, 1931, or a period of 
six months, the time fixed by the contract as increased for extra work 
was 164 days or approximately five and a half months, indicating 
that the work was not unreasonably delayed by the Government after 
it had begun. 

Accordingly, the conclusions of the decision of April 21, 1932, con- 
cerning the matter are affirmed and the settlement disallowing your 
claim for reimbursement of the alleged additional costs must be and 
is sustained. 
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(A-43585) 


ECONOMY ACT—FILLING VACANT POSITIONS—TEMPORARY EM- 
PLOYEES —REALLOCATION BY PERSONNEL CLASSIFICATION 
BOARD 


The filling of a vacancy by presidential approval constitutes a waiver of the 
requirement that the compensation of the vacant position be impounded 
in so far as it is necessary to make use thereof for payment of the new 
appointee. The salary of the position for the time it remained vacant 
must be impounded unless such impounding is specifically waived by the 
President. 

Temporary employees who, prior to July 1, 1932, were not entitled to leave 
of absence with pay, would appear not to be subject to the 5-day week 
or furlough provisions of section 101 (a) and (b) of the economy act 
but their compensation must be reduced 844 per cent in accordance with 
section 105 (d) (6) thereof. 

The advancement in grade and salary of an employee whose position has been 
reallocated by the Personnel Classification Board is not an administrative 
promotion and is not prohibited by section 202 of the economy act. 

The provision in section 101 (b) of the economy act that Saturday shall be 
counted as one-half is applicable only when computing the 24 days’ legis- 
lative furlough. Any absences on Saturday in excess of the 24 days’ 
legislative furlough will be counted in accordance with the decisions and 
regulations in force prior to July 1, 1932, relative to absences in a non- 
pay status. 

The charges to be made to other Government services or outside agencies as 
the cost of repay work are the gross amount to be charged against the 
appropriation of the service performing the work for the compensation 
of the employees including the amounts impounded under the economy act. 


Comptroller General McCarl to the Secretary of the Treasury, August 5, 1932: 


There has been received your letter of July 22, 1932, requesting de- 
cision of five questions which will be hereinafter stated and answered 
in the order presented. 


(1) Does the impounding provision of section 208 of the act of June 30, 
1932, supra, apply to the unexpended portion of a compensation due to the 
fact that the job was vacant for a period? As an illustration, a position is 
vacant on July 1, 1932, or becomes vacant after that date but is subsequently 
filled by authority of the President. Should the salary of the position between 
July 1, or the time it becomes vacant, and the time it is filled be impounded 
under the provisions of the section in question or not? It would seem that if 
the President has authorized the filling of a position the case is removed from 
the inhibition against filling vacancies, as well as the impounding portion of 
section 203. 


Section 203 of the act of June 30, 1932, provides: 


No appropriation available to any executive department or independent 
establishment or to the municipal government of the District of Columbia dur- 
ing the fiscal year ending June 30, 1933, shall be used to pay the compensation 
of an incumbent appointed to any civil position under the United States Govern- 
ment or the municipal government of the District of Columbia which is vacant 
on July 1, 1932, or to any such position which may become vacant after such 
date: Provided, That this inhibition shall not apply (a) to absolutely essential 
positions the filling of which may be authorized or approved in writing by the 
President of the United States, (b) to temporary, emergency, seasonal, or co- 
operative positions, or (c) to commissioned, commissioned warrant, warrant, 
and enlisted personnel, and cadets, of the Coast Guard. The appropriations or 
portions of appropriations unexpended by the operation of this section shall 
not be used for any other purposes but shall be impounded and returned to the 
Treasury, and a report of all such vacancies, the number thereof filled, and the 
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amounts unexpended, for the period between July 1, 1932, and October 31, 1932, 
shall be submitted to Congress on the first day of the next regular session: 
Provided, That such impounding of funds may be waived in writing ty the 
President of the United States in connection with any appropriation or portion 
of appropriation, when in his judgment, such action is necessary and in the 
public interest. 


Any funds saved by a position remaining vacant for any time on or 
after July 1, 1932, are “ appropriations or portions of appropriations 
unexpended by the operation of ” section 203, and must be impounded 
unless the impounding be waived in writing by the President pur- 
suant to the second proviso of said section. As the filling of a 
vacancy with presidential approval necessarily requires the payment 
of the compensation of that position to the appointee, the presidential 
authority for filling the vacancy may be considered, also, as a waiver 
of the impounding of the salary of that position in so far as it is 
necessary to make use of such funds for payment to the new ap- 
pointee. In other words, to the extent that the appropriation for 
the position is used to pay the salary of a person appointed to fill the 
vacancy pursuant to the President’s written authorization or ap- 
proval of the filling of the vacancy, the appropriation is not unex- 
pended by the operation of the section. However, the impounding 
of the salary of the position covering the time the position remained 
vacant is required, unless such impounding be waived specifically in 
writing by the President. 


(2) Does the furlough provision (sections 101-102) apply to temporary em- 
ployees or are they excluded under the provisions of section’105 (d)-6? The 
Commissioner of Customs, in a letter dated July 19, 1982, makes the following 
statement concerning temporary employees in his service: 

“The Bureau of Customs appoints each year some two hundred more or less 
temporary employees for periods varying from two to nine months each year, 
who render services at bridges, roads, and other places in various customs dis- 
tricts where needed during the summer tourist season. Only a sufficient number 
are appointed to perform the necessary duties daily, seven days each week. 

“In the past these temporary employees were not granted leave with pay, any 
absence from duty being charged as leave without pay. 

“It appears that the provisions of section 101 (b) of the act of June 30, 1932 
(Pub. No. 212), could be applied to these employees. 

“ However, if each of these two hundred employees were allowed two days 
furlough leave each month it would amount to the loss of a total of 400 days’ 
service during each month; and as the permanent customs employees would 
likewise be on furlough leave during the same month, it would require approxi- 
mately fifteen additional temporary employees to provide suitable substitutes to 
perform the services during the absence of the other temporary employees. 

“The appointment of additional temporary employees is impracticable in that 
the present number of temporary employees appointed in the different districts 
vary from two to fifty-four, who are assigned to different ports and places in 
the district according to the particular needs. It would also involve the addi- 
tional expense resulting in no savings by reason of the application of section 
101 (b) of the act approved June 30, 1932, to this class of employees. 

“Under the circumstances enumerated above, information is desired as to 
whether or not under the provisions of section 162 such employees are exempt 
from the provisions of section 101 (b) and, if so, it appears that under section 
102 it would require the approval in writing by the President of the United 
States to exempt these employees from furlough leave and to apply section 1065 
of the act, providing for a reduction of compensation without furlough leave.” 
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Section 104 defines the terms “ officer” and “employee” as used 
in Title I as meaning “any person rendering services in or under 
any branch or service of the United States Government or the gov- 
ernment of the District of Columbia,” with certain exceptions not 
here material. Temporary employees such as referred to in your 
submission clearly come within that definition. See A-43301, July 
20, 1932, 12 Comp. Gen. 83. However, section 105 provides: 
Sec. 105. During the fiscal year ending June 30, 1933— 












a 








(d) In the case of the following persons the rate of compensation is reduced 
as follows: If more than $1,000 per annum but less than $10,000 per annum, 
8% per centum; if $10,000 per annum or more, but less than $12,000 per an- 
num, 10 per centum; if $12,000 per annum or more, but less than $15,000 per 
annum, 12 per centum; if $15,000 per annum or more, but less than $20,000 
per annum, 15 per centum; if $20,000 per annum or more, 20 per centum: 
(1) Persons exempted, under section 102, from the provisions of subsections 
(a) and (b) of section 101; 
* 





* * * * 








* * 


(6) Officers and employees (as defined in section 104 (a) occupying posi- 
tions the nature of the duties and periods of work of which make it imprac- 
ticable to apply the provisions of subsections (a) and (b) of section 101. 

If it should be administratively determined that the nature of 
the duties and periods of work of the employees here in question 
make it impracticable to apply the provisions of subsections (a) or 
(b) to them—and generally speaking, it would seem impracticable 
to apply said provisions to classes of employees who prior to July 
1, 1932, were not entitled to annual leave of absence with pay— 
there should be applied to them the 814 per cent reduction with no 
furlough or time off as provided for in said section 105 (d) (6) and 
there could be no necessity or occasion for any action by the Presi- 
dent under section 102. ; 











(3) Does the provision of section 202 operate against the advancement in 
grade and salary of an employee whose job has been reallocated by the Per- 
sonnel Classification Board? As an illustration, a job of an employee which 
has been in. grade CAF-2, with compensation at the rate of $1,440 per annum, 
has been reallocated on appeal, or otherwise to grade CAF-3. May such em- 
ployee be advanced to the reallocated job and receive the compensation provided 
therefor, namely, $1,620 per annum? 


Section 202 of the act of June 30, 1932, provides: 


No administrative promotions in the civil branch of the United States Gov- 
ernment or the government of the District of Columbia shall be made during 
the fiscal year ending June 30, 1933: Provided, That the filling of a vacancy, 
when authorized by the President, by the appointment of an employee of a 
lower grade, shall not be construed as an administrative promotion, but no 
such appointment shall increase the compensation of such employee to a rate 
in excess of the minimum rate of the grade to which such employee is ap- 
pointed, unless such minimum rate would require an actual reduction in com- 
pensation. The President shall submit to Congress a report of the vacancies 
filled under this section up to November 1, 1932, on the first day of the next 
regular session. The provisions of this section shall not apply to commissioned, 
commissioned warrant, warrant, and enlisted personnel, and cadets, of the 
Coast Guard, 
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In decision A-43462, July 26, 1932, 12 Comp. Gen. 120, it was held 
that an advancement in grade and salary of an employee whose 
position has been reallocated by the Personnel Classification Board 
is not an administrative promotion and is not prohibited by section 
202, supra. 


(4) Under section 101 it is provided that for the purpose of the furlough 
“twenty-four working days (counting Saturday as one-half day) shall be con- 
sidered as the equivalent of one calendar month.” After an employee has com- 
pleted his furlough of twenty-four days, will additional absence on Saturday be 
counted as a half day or as four hours? The qtestion is raised concerning 
employees who are ordinarily employed for only seven hours per day. 


The provision in section 101 (b) of the economy act that Saturday 
shall be counted as one-half day is applicable only when computing 
the 24 days’ legislative furlough under that section of the act, the 
24 days having relation to where the furlough is taken in periods of 
time less than a calendar month. Any absences on Saturday in 
excess of the 24 days’ furlough will be counted in accordance with 
the decisions and regulations in force prior to July 1, 1932, relative 
to absences in a nonpay status. 


(5) The funds expended by the Bureau of Engraving and Printing are. ob- 
tained from two sources, namely, (1) appropriations by Congress and (2) pay- 
ments received for printing Federal reserve notes, postage stamps and other 
classes not appropriated for by Congress. Some employees are wholly engaged 
upon repay work, some whelly on appropriated (nonrepay) work, and some on 
both, The charge for repay work is the actual cost thereof. If all the deduc- 
tions for furlough are impounded, the rates charged for repay work will be 
more than the cost by an amount equal to the furlough deductions. If the de- 
ductions are impounded only for work accomplished with the appropriation, 
and this seems to be the correct course, the charge for repay work will be the 
actual cost thereof. Your decision is requested as to the correct procedure to 
be followed in connection with the foregoing. 


Section 104 of the act defines “officer” and “employee” as 
follows: 


(a) The terms “ officer” and “employee” mean any person rendering sery- 
ices in or under any branch or service of the United States Government or the 
government of the District of Columbia, but do not include (1) officers whose 
compensation may not, under the Constitution be diminished during their 
continuance in office; (2) Senators, Representatives in Congress, Delegates, and 
Resident Commissioners; (3) officers and employees on the rolls of the Senate 
and House of Representatives; (4) carriers in the Rural Mail Delivery Service; 
(5) officers and members of the Police Department of the District of Columbia, 
of the Fire Department of the District of Columbia, of the United States Park 
Police in the District of Columbia, and of the White House police; (6) teach- 
ers in the public schools of the District of Columbia; (7) public officials and 
employees whose compensation is derived from assessments on banks and/or 
is not paid from the Federal Treasury; (8) the enlisted personnel of the 
Army, Navy, Coast Guard, and Marine Corps; (9) postmasters and postal 
employees of post offices of the first, second, and third classes whose salary or 
allowances are based on gross postal receipts, and postmasters of the fourth 
class; (10) any person in respect of any office, position, or employment the 
amount of compensation of which is expressly fixed by international agree- 
ment; and (11) any person in respect of any office, position, or employment 
the compensation of which is paid under the terms of any contract in effect on 
the date of the enactment of this act, if such compensation may not lawfully 
be reduced. 
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The foregoing definitions would include all of the employees of 
your office except, if such there be, employees exclusively engaged 
upon such work that their entire compensation is collected from 
banks not supported by appropriated funds; that is, whose compen- 
sation is not paid from the United States Treasury. The fact that 
the Government may be reimbursed for the cost of work on which 
certain employees may be engaged does not operate to exempt such 
employees from the provisions of section 101 for such periods as 
they have been engaged on that work. Neither does the fact that 
the compensation actually paid the employees has been reduced by 
the operation of the economy act authorize any reduction in the 
amount of the cost to be reimbursed. In other words, the amount 
required under the act to be withheld from the employees and 
impounded is to be included as a part of the cost to be reimbursed. 

In the interest of uniformity in the matter of accounting for the 
funds required to be impounded, it has been directed that the salary 
deductions under Title I be shown upon the pay rolls and salary 
vouchers of the service in which the employee is engaged and im- 
pounded from the appropriations there involved. A-42691 and 
A-43276, July 12, 1932. Therefore, with the possible exception 
above-mentioned, it will be necessary for all deductions or savings 
in salaries or compensation required by Title I of the economy act 
to be shown upon the pay rolls of the Bureau of Engraving and 
Printing and impounded under the appropriation or fund under 
which the payments are made. The net result will be that for the 
time served by each employee there will be charged against the 
bureau appropriations the net amount paid the employee as well as 
the amount of savings to be impounded. The actual cost of repay 
work, so far as the bureau appropriations are concerned is, there- 
fore, the gross amount of such charges against the bureau appro- 
priations (including amounts impounded) and such gross amount 
should form the basis of charges to other Government services, etc., 
for which repay work is performed. 

As to the possible exceptions noted above, section 104 (a) (7) 
specifically exempts from the definition of “ officer ” and “ employee,” 
“ public officials and employees whose compensation is derived from 
assessments on banks and/or is not paid from the Federal Treasury.” 
As to employees within this exception—if there be any in this 
bureau—see decision to you of July 20, 1932, A-43369, 12 Comp. 
Gen. 98. As no deductions are to be made from the salaries of 
employees whose compensation is not paid from the Federal Treas- 
ury, it follows, of course, that the gross amount of their compen- 
sation would be considered in computing the cost to be charged to 
the banks. 





DECISIONS OF THE COMPTROLLER GENERAL 187 


(A-43732) 


ECONOMY ACT—LEGISLATIVE AND ADMINISTRATIVE FURLOUGH— 
QUARTERS IN KIND 


Whether compensation is fixed on a per diem or on a per annum basis, deduc- 
tions for legislative furloughs or percentage reductions in compensation 
required by the economy act are to be based on the total salary rate, in- 
cluding the cash paid plus the determined value of allowances furnished 
in kind, which value is required to be considered as part of “ compen- 
sation” under the terms of the act of March 5, 1928, 45 Stat. 193. 

An employee on administrative furlough without pay should be charged the 
full determined value of Government quarters occupied for the period 
of such furlough. 

If administrative regulations in force prior to July 1, 1932, required that the 
determined value of Government quarters maintained for an employee be 
charged against his salary, even though he did not occupy the quarters, an 
employee on legislative furlough, from whose compensation there already 
would be deducted and impounded 8% per cent of the determined value 
of quarters in the total deduction based on the total salary rate for the 
position, should be charged the remainder of the determined value of the 
quarters occupied, or 9124 per cent thereof. 

A system of stagger employment of regular employees on a part-time basis, due 
to reduction in appropriations, follows out the purpose and intent of sec- 
tion 216 of the economy act, and if no additional positions are created or ad- 
ditional employees placed on the rolls, there is no violation of the provisions 
of section 203 of the economy act restricting the filling of vacancies. 

An employee who takes the entire month of July on legislative furlough, which 
contains only 221% working days, may not be allowed 1% additiona! fur- 
lough days without further deductions from compensation. (Modified by 12 
Comp. Gen. 398.) 


Comptroller General McCarl to the Secretary of War, August 5, 1932: 

Consideration has been given to your letter of July 28, 1932, pre- 
senting for decision a number of questions arising under the economy 
act of June 30, 1932, 47 Stat. 399. The questions will be stated and 
answered in the order appearing in your letter. 


(1) What is the effect on the compensation of civilian employees of the 
Engineer Department at Large who are furnished allowances under the provi- 
sions of section 3 of the act of March 2, 1926, and from whose total compen- 
sation deductions are made to cover the valuation of such allowances? Ae- 
cording to decision of the Comptroller General dated June 3, 1926, interpreting 
the subsistence expense act, the total salary rate of an employee, including 
both the cash and the determined value of the allowances furnished in kind, 
is to be regarded as the compensation for the position for all purposes, in- 
cluding the basis on which retirement deductions are to be made. Section 104 
(b) of the economy act defines the term “compensation” as used in that act 
as “any salary, pay, wage, allowances (except allowances for subsistence, quar- 
ters, heat, light, and travel) or other emolument paid for services rendered in 
any civilian or noncivilian office.” Shall the total compensation including valua- 
tion of allowances be regarded as the compensation of civilian positions in the 
Engineer Department at Large for the purpose of applying the provisions of 
the economy act, or in view of section 104 (b) shall the net cash compensation 
paid, after deduction has been made for subsistence and quarters be regarded 
as the compensation of the position for the purpose of applying the provisions 
of the Act? For example, an employee now receives a total compensation of 
$2,700 per annum, from which $500 per annum is deducted to cover the valua- 
tion of subsistence and quarters ($300 for subsistence and $200 for quarters). 
Shall the deduction made in connection with the application of the furlough 
pian be made from the rate of $2,700 per annum or from the cash rate of $2,200 
per annum? 

(2) The regulations of the Engineer Department provide that where the 
compensation of the employee is fixed at a per diem rate, his classification for 
the determination of the valuation of allowances furnished him will be es- 
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tablished by assigning him an annual rate obtained by multiplying the cash 
per diem rate by 313 if employed on a 313-day year basis, or by 365 if em- 
ployed on a 365-day year basis. By application of these regulations to the case 
of an employee whose total compensation was at the rate of $3.80 per diem 
prior to July 1, 1932, the deduction to be made for valuation of quarters would 
be found to be $120 per annum. Accordingly, and in accordance with ruling 
of the Comptroller General dated December 14, 1931 (A-39699), deductions 
were made each month from the compensation of this per diem employee of 
$25 per month for subsistence and $10 per month for quarters, irrespective of 
the number of days worked during the past period. 

Shall the total daily rate paid this employee prior to July 1, 1932, including 
valuation of allowances, be regarded as his compensation for purposes of 
applying the provisions of the economy act, or shall the net compensation paid, 
after deduction has been made for subsistence and quarters, be regarded as 
the compensation of the position for the purpose of applying the provisions of 
the act? 

If net compensation exclusive of subsistence and quurters is the basis, shall 
the total daily rate in effect on June 30, 1932, minus 1/30 of the monthly rate 
of valuation for subsistence and quarters, be taken as the cash rate to be 
regarded as compensation in applying the provisions of the economy act? 


Whether compensation is fixed on a per diem or on a per annum 
basis, deductions for legislative furloughs or percentage reductions 
in compensation, required by the economy act, are to be based on 
the total salary rate, including the cash paid plus the determined 
value of allowances furnished in kind, which value is required to 
be considered as part of “ compensation ” under the terms of the act 
of March 5, 1928, 45 Stat. 193, which made permanent the provisions 
of section 3 of the act of March 2, 1926, 44 Stat. 161, effective only 
during one fiscal year, to which you refer. See decision of July 23, 


1932, to the Administrator of Veterans’ Affairs, A-43425, 12 Comp. 
Gen. 105, and decision of July 30, 19382, A-43525, 12 Comp. Gen. 142, 
to the Attorney General. Hence, in the example stated in your 
question (1), the economy act deduction should be based on $2,700 
per annum, and in the example stated in question (2), on the rate of 
$3.80 per diem, the per annum equivalent rate being in excess of 


$1,000. 


(3) In the event the total compensation, including valuation of subsistence 
and quarters, is to be regarded as compensation for the purpose of applying 
the provisions of the economy act, a ruling is requested as to action to be taken 
in the situation described below: 

Under existing rules and practice an employee on annual leave has been 
charged, prior to the fiscal year 1933, with the determined value of quarters 
maintained for him on Government plant even though he did not occupy those 
quarters. If this same rule is now applied to cases where an employee is on 
administrative furlough without pay for an entire pay period, this will result 
in the employee actually owing the Government the value of the quarters for 
a period during which he received no compensation whatever from the Govern- 
ment. Any employee, whether he takes his furlough without pay in a one- 
month period or intermittently throughout the year, will have had made from 
his compensation during the fiscal year not only the deduction of one month’s 
gross pay, but an additional amount equal to the charge normally made for 
quarters for a period of one month. Shall deduction be made for the valua- 
tion of quarters during the period of absence on the economy act legislative 
furlough without pay? 


8. If an employee is in a nonpay status, whether on administra- 
tive or legislative furlough, or leave of absence without pay, he 
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would not be entitled to free Government quarters, the determined 
value of which is required by law, to be considered as part of “ com- 
pensation.” You are advised, therefore, that an employee on admin- 
istrative furlough without pay should be charged the full determined 
value of the Government quarters occupied for the period of such 
furlough. In view of the provisions of the regulations referred to, 
an employee on legislative furlough, from whose compensation there 
already would be deducted and impounded 814 per cent of the 
determined value of quarters in the total deduction based on the 
total salary rate for the position, should be charged the remainder 
of the determined value of the quarters occupied, or 9124 per cent 
thereof. However, if the legislative furlough is taken in one period, 
that is, a full calendar month, not only would no pay accrue for 
that month, but the fixed value of the quarters, etc., furnished, to- 
gether with the retirement deduction for that month would be for 
deducting from pay thereafter accruing. 

(4) During the fiscal year 1932, due to reduced activities, the district 
engineer, Galveston, Texas, was faced with the necessity of effecting a reduc- 
tion in force at the repair yard under his direction or of placing the employees 
serving at the yard on a part time employment basis. In order to continue 
as Many men in employment as possible, he divided the employees affected into 
two groups and arranged for the employment of one group for the first half of 
a given month, and for the employment of the second group for the second 
half of the month, each group being placed in status of furlough or layoff 
without pay under the regulations governing the administration of the civil 
service in the Engineer Department at Large for that half of the month for 
which their services could not be used. While in furlough or layoff status 
these employees retained their status as employees of the Engineer Department 
at Large and under the regulations governing the Engineer Department at 
Large (Orders and Regulations 1032) are in the same status as employees on 
leave without pay. Information is requested as to whether the plan of 
staggered employment by administrative furloughs or layoffs without pay is 
construed as in violation of section 203 of the economy act prohibiting the 
filling of vacancies, or whether the practice may be continued as substantially 
in accordance with the intention of the economy act as indicated by section 
216 thereof. 

4. This stagger employment follows out the purpose and intent of 
section 216 of the economy act, and if no additional positions are 
created or additional employees placed on the rolls, there is no viola- 
tion of the provisions of section 203 of the economy act prohibiting 
the filling of vacancies. However, there should not be overlooked 
the requirement of deducting and impounding 814 per cent of all 
pay earned at rates in excess of $1,000 per annum, under the pro- 
visions of section 105 (d) (6); and, of course, the employees would 
be entitled to no furlough or time off during their half-month duty 
period without additional loss of pay on account thereof. 

(5) Your decision also is requested in the following case. An employee 
whose salary is on an annual basis will be on legislative furlough without pay 
during the entire month of July. Will his entire salary for the month be im- 
pounded to the surplus fund, retirement deductions for the month of July to be 


deducted from the compensation paid on the pay roll for August 1-15, together 
with the regular retirement deductions for that period? Is it held that since 
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the employee has been on furlough without pay during the entire month of 
July, he has had the full amount of furlough without pay to which he is en- 
titled under section 101 (b) of the economy act, or is it held that in view of 
the fact that the month of July contains a legal holiday the employee has re- 
reived only 22% days of legislative furlough, and may be allowed 1% days of 
such furlough later in the fiscal year without further deductions from his 
compensation ? 


5. The first question contained in this paragraph is answered in 
the affirmative. See decision of July 21, 1932, to the Director of 
Public Buildings and Public Parks of the National Capital, 
A-43420, 12 Comp. Gen. 97. In answer to the second question con- 
tained in this paragraph, you are advised that if an employee takes 
“one calendar month,” that is, July, August, etc., the furlough time 
has been exhausted regardless of the number of working days therein. 
It is only where an employee takes his furlough in shorter periods of 
a calendar month that 24 working days-is to be counted as the 
equivalent of “one calendar month,” under the terms of section 101 
(b) of the economy act. Therefore, employees who take the entire 
month of July as legislative furlough, which contains only 221% 
working days, may not be allowed 114 additional legislative fur- 


jm 


lough days without further deductions from compensation. 


(A-43736) 
ECONOMY ACT—SUBSISTENCE—JUDGES 


Federal judges may be reimbursed for subsistence expenses during the fiscal 
year 1933 only upon a per diem basis of not exceeding $5 a day, as required 
by sections 207, 208, 210, and 803 of the economy act. 


Comptroller General McCarl to the Attorney General, August 5, 1932: 
There has been received your letter of July 28, 1932, as follows: 


Title 28, section 374, of the United States Code relating to the traveling 
expenses of United States circuit and district judges provides in part as 
follows: 

“The circuit justices, the circuit and district judges of the United States, and 
the judges of the district courts of the United States in Alaska, Hawaii, and 
Porto Rico shall each be allowed and paid his necessary expenses of travel, 
and his reasonable expenses (not to exceed $10.00 per day) actually incurred 
for maintenance, consequent upon his attending court or transacting other 
official business in pursuance of law at any place other than his official place 
of residence, said expenses to be paid by the marshal of the district in which 
such court is held or official business transacted, upon the written certificate 
of the justice or judge.” 

Section 3 of Public Act No. 232, approved July 1, 1932, provides: 

“No part of any appropriation made by this act shall be used to pay actual 
expenses of subsistence in excess of $6.00 each for any one calendar day, or per 
diem allowance for subsistence in excess of the rate of $5.00 for any one 
calendar day, to any officer or employee of the United States, and payments 
accordingly shall be in full notwithstanding any other statutory provision.” 

The question arises as to the proper subsistence allowance to United States 
circuit and district judges when absent from their headquarters on official 
business. While it is true that section 207 of the economy act amends section 
3 of the subsistence act of 1926 to the extent of allowing a per diem of not ex- 
ceeding $5.00 in lieu of subsistence, within the continental limits of the United 
States, and that, under section 210 of said act, all provisions of all acts here- 
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tofore enacted inconsistent with sections 207, 208, and 209 are, to the extent 
of such inconsistency, repealed, your attention is invited to the fact that the 
expenses of United States circuit and district judges have never been con- 
sidered as coming within the purview of the subsistence act of 1926, which is 
amended in the economy act. If, therefore, the subsistence act is not appli- 
cable to them, apparently no inconsistency exists, and sections 207-210, inclu- 
sive, are inapplicable to the expenses of said judges. 

Attention is also invited to the fact that such expenses are paid by the United 
States marshal solely upon the certificate of the judge; that they are officers of 
the judicial branch of the service as distinguished from officers in the “ Depart- 
ments and establishments,” and that, as previously indicated, such payments 
have never heretofore been made under the provisions of or in accordance with 
the subsistence act of 1926. 

Your decision is respectfully requested as to whether paragraph 5 of the 
department’s Order 2298, dated June 28, 1932, a copy of which is inclosed here- 
with, correctly and properly limits the payment to such judges of amounts not 
exceeding $6.00 per day for actual expenses of subsistence, as provided by title 
28, section 374, United States Code, and section 3 of the act of July 1, 1932, 
supra. 


Sections 207, 208, 210, and 803 of the act of June 30, 1932, 47 Stat., 
405, 406 and 419, provide: 


Sro. 207. Section 3 of the subsistence expense act of 1926, approved June 8, 
1926 (44 Stat. 688, 689), is hereby amended to read as follows: 

“Sec. 3. Civilian officers and employees of the departments and establish- 
ments, while traveling on official business and away from their designated posts 
of duty, shall be allowed, in lieu of their actual expenses for subsistence and 
all fees or tips to porters and stewards, a per diem allowance to be prescribed 
by the head of the department or establishment coneerned, not to exceed the 
rate of $5 within the limits of continental United States, and not to exceed an 
average of $6 beyond the limits of continental United States.” 

Seo. 208. Sections 4, 5, and 6 of the said subsistence expense act of 1926 are 
hereby repealed, and section 7 thereof is hereby amended by striking out the 
reference therein to actual expenses so that the section, as amended, will read 
as follows: : 

“Sec. 7. The fixing and payment, under section 3, of per diem allowance, or 
portions thereof, shall be in accordance with regulations which shall be 
promulgated by the heads of departments and establishments and which shall 
be standardized as far as practicable and shall not be effective until approved 
by the President of the United States.” 

* + + + * « * 


Sec. 803. The provisions of part 2 herein are hereby made applicable to the 
appropriations available for the fiscal year 1933, whether contained in this 
act or in acts prior or subsequent to the date of the approval of this act. 

Section 9 of the subsistence act of June 3, 1926, 44 Stat. 688, pro- 
vided as follows: 


All laws or parts.of laws which are inconsistent with or in conflict with the 
provision of this act except such laws or parts of law as specifically fix or 
now permit rates higher than the maximum rates established in this act are 
hereby repealed or modified only to the extent of such inconsistency or conflict. 

It was for the reasons indicated in section 9 of the subsistence 
act that it was not applied to the expenses of judges, such expenses 
having been specifically provided for at higher rates in section 259 
of the act of March 3, 1911, 36 Stat. 1161, it being noted in this 
connection that the subsistence act was not limited in its applica- 
tion to executive establishments. See section 2 of said act. There 
would appear to be no room for reasonable doubt, however, that said 
section 259 of the act of 1911 and section 9 of the subsistence act of 
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1926 are inconsistent with the above quoted sections of the economy 
act, and, accordingly are repealed to the extent of such inconsistency 
by section 210 of that act. 

Section 803 of the economy act makes its provisions applicable 
to all appropriations available for the fiscal year 1933, whether 
enacted prior or subsequent to the approval of the economy act. 
It must be held, therefore, that the appropriation is available for 
the subsistence expenses of judges on and after July 1, 1932, only 
upon a per diem basis of not to exceed $5 a day. See decision of 
July 26, 1932, to you, A-43497, 12 Comp. Gen. 125. The order No. 
2298 of June 28, 1932, should be modified accordingly. 


(A-43786) 


ECONOMY ACT—CONTRACTS—REDUCTIONS 


Where contracts for construction work had been let prior to June 30, 1932, 
based on existing authorizations, and containing stipulations for cash 
allowances, the cash allowances are not required to be reduced ten per 
centum under section 320 of the act of June 30, 1932, 47 Stat. 412, but any 
changes under said contracts or savings in such cash allowances are 
subject to said section. 


Comptroller General McCarl to the Secretary of State, August 6, 1932: 
There has been received your letter of August 1, 1932, as follows: 


Reference is made to section 320 of Public Act No. 212 as signed by the 
President under date of June 30, 1982, which reads as follows: 

“Authorizations heretofore granted by law for the construction of public 
buildings and public improvements, whether an appropriation therefor has or 
has not been made, are hereby amended to provide for a reduction of 10 per 
centum of the limit of cost as fixed in such authorization, as to projects where 
no contract for the construction has been made. As to such projects where a 
contract has been made at a cost less than that upon which the authorization 
was based, such cost shall not, unless authorized by the President, be increased 
by any changes or additions not essential for the completion of the project as 
originally planned.” 

I would appreciate being informed whether the above legislation refers only 
to general contracts between the Government and a general contractor which 
may be entered into after July 1, 1982. 

Arising out of two general contracts for construction of buildings in Ottawa, 
Canada, and Paris, France, both of which were entered into prior to July 1, 
1932, there are supplementary contracts to be entered into between the general 
contractors for these constructions and subcontractors, and for these, cash 
allowances are provided, the amounts for which were included in the total fixed 
sums of such general contracts. The expenditures of these cash allowances, in 
accordance with paragraph 23 and paragraph 29 in the specifications for Ottawa 
and Paris, respectively, require the written approval of the contracting officer. 
The purpose of this requirement is merely to make certain that for the work 
covered by the expenditure bids are asked and the lowest bid accepted in 
accordance with the usual Government practice. 

Before authorizing any such supplementary subcontracts, I would appreciate 
a decision from you as to whether this work is affected by the legislation quoted 
above. 


Contract No. Sfa—221 dated July 1, 1931, with Hegeman-Harris Co. 
(Inc.), for the construction of an American Government office build- 
ing at the northwest corner of Avenue Gabriel and Rue Boissy 
d’Anglais, Paris, France, and contract Sfa-240, dated November 10. 





DECISIONS OF THE COMPTROLLER GENERAL 193 


1931, with George A. Fuller Co. for the construction of an American 
Government office building on the southerly side of Wellington Street, 
Ottawa, Canada, were both prior to the approval, June 30, 1932, of 
Public No. 212, 47 Stat. 382, containing section 320, which you have 
quoted in your letter of August 1, 1932, and both contracts appear 
to have been the result of authorizations contained in the act of May 
7, 1926, 44 Stat. 403, 405. Therefore, there is applicable to these 
projects the second sentence, only, of the said section 320, but said 
sentence is applicable to the so-called “cash allowances” to which 
you have invited attention, as well as to the parts of the appropria- 
tions involved not covered by the contracts. The provisions in the 
specifications for these two projects are in similar terms with respect 
to such allowances and, for present purposes, there may be quoted 
paragraph 23 of the specifications for the Ottawa building, as follows: 

For any trade, in case of work necessitating specialists and/or special ma- 
terial, certain cash allowances are called for in the specifications by the archi- 
tects to cover the expense so incurred only after formal written approval of the 
contracting officer. Therefore, in the estimate submitted by the contractor, he 
shall include said cash allowances. The contractor shall accept the responsi- 
bility for the perfect execution of said works. The contractor declares that the 
contract sum includes all sums for expenses and profit on account of cash allow- 
ances and no sum to cover expenses or profit other than those included in the 
contract sum shall be allowed. In case said cash allowances to cover special 
work be higher than the amount necessary for the execution of the work included 
under such allowances, it is understood that the difference will be credited to 
the contracting officer. 

There were reserved to the United States with respect to these cash 
allowances any savings between the amount of the respective allow- 
ances and the cost of the services of the specialists and/or the cost of 
special material. Such savings, if any, in the cash allowances as well 
as savings in the respective contract prices may not be used for 
changes or additions after June 30, 1932, not essential to the comple- 
tion of the project as originally planned unless authorized by the 
President. 

Your question is answered accordingly. 


(A-43642) 


ECONOMY ACT—PART-TIME EMPLOYMENT—PERCENTAGE 
REDUCTIONS 


Per diem employees at naval establishments who for a year prior to July 1, 
1932, regularly worked only four days per week; new per diem em- 
ployees and regular per diem employees on administrative furlough who 
are called in to work on two or three days each week; and regular per 
diem employees on administrative furlough recalled to perform temporary 
emergency service of less than five days’ duration, are all to be classed 
as part-time employees whose rate of compensation is subject to a reduc- 
tion of 8144 per cent under section 105 (d) (6) of the economy act, the 
amount thus deducted to be impounded. 





194 DECISIONS OF THE COMPTROLLER GENERAL 


A per diem employee working regularly on a 5-day week, who for any reason 
absents himself from work for one or more days during any week, does not 
thereby become a part-time employee for that week, but compensation 
for the number of days worked is to be computed on the 5-day-week plan 
under the terms of section 101 (a) of the economy act. 

Per annum employees at naval stations regularly working less than four days 
per week are part-time employees, their part-time compensation rate in 
excess of $1,000 per annum being subject to 81% per cent reduction and 
they are not entitled to leave of absence with pay and their time off is to 
be treated, with respect to Sundays and holidays, the same as in the 
case of absence without pay prior to July 1, 1932. 


Comptroller General McCarl to the Secretary of the Navy, August 8, 1932: 


Consideration has been given to your letter of July 25, 1932, as 
follows: 


Some doubt has arisen as to the application of that part of your decision 
A-43185 dated July 14, 1932, in answer to question 1 (b) which relates to 
part-time employees and holds that the increase in the per diem rate on a five- 
day-week basis does not apply to a part-time per diem employee as distinguished 
from full-time employees on authorized leave or furlough with pay a portion 
of the five-day week. 

Decision is therefore requested as to whether employees in the illustration 
cited below are to be classed as part-time employees within the meaning 
of your above-mentioned decision. 

(a) The Naval Ordnance Plant, Baldwin, L. IL, was placed on a four-day- 
week basis over a year ago. Per annum employees at this plant were fur- 
loughed without pay on Fridays and Saturdays of each week but per diem 
employees were not specifically furloughed since they only received pay for 
days worked. While these employees are regularly working only a part 
of each week yet they are full-time employees since they are working all the 
days in the week on which they are permitted to work. Pending your 
decision the department has issued instructions that these employees be paid 
at the rate shown in the schedule of wages with a deduction of 844%, this 
being a smaller payment than would be made if they were given the increased 
rates as provided under section 101 (a) of the statute with a deduction 
of 1/11, 

(b) It is necessary that certain activities at navy yards and stations be 
carried on seven days in the week. Due to the prohibition against working per 
diem employees more than five days in a week and the requirement that work 
on Sundays and holidays shall be performed by substitutes or unemployed 
regulars, it will be necessary to call in additional employees for the purpose of 
carrying on necessary work on Saturdays, Sundays, and holidays. Will em- 
ployees so taken on and who regularly work only two or three days of each 
week be classed as part-time employees within the meaning of your decision 
mentioned above, assuming (a) that the employees so taken on are new em- 
ployees (i. e., not previously carried on the rolls of the Naval Establishment) 
and (b) that they are employees who have been placed on administrative fur- 
lough without pay either indefinitely or for an extended period of time? 

(c) In connection with the loading and unloading of vessels and other 
emergency work, it frequently becomes necessary to augment the working 
force at a navy yard or station for a few days. Assuming that the employees 
required for the additional work are recalled from the administrative furlough 
without pay and the work is completed in less than five days, are such employ- 
ees to be classed as part-time employees? Under the same condition, assuming 
that the work requires five days or longer to complete, are they to be classed 
as part-time employees or not? Assuming that they are new employees taken 
on through the yard labor board, would they be classed as part time employees 
if the (a) work was finished in less than five days and (b) if the work required 
five days or longer to complete? 

(d) Would a per diem worker regularly employed on a five-day week, who 
for any reason absents himself from work on one or more days during any 
week thereby become a part-time employee for that week? 

(e) In the case of per annum employees regularly working less than four 
days a week such as those at Baldwin, L. I., are such per annum employees 
entitled to pay for Sundays and holidays? 
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The decision of July 14, 1932, A-43185, 12 Comp. Gen. 30, to 
which you refer, held as follows: 


(1) (b) It is understood that the employees here involved are part-time 
per diem employees who regularly worked less than five days per week prior 
to July 1, 1932, and are not regular full-time per diem employees who have 
been on leave or furlough without pay for a portion of each week. In de 
cision of July 8, 1932, A-43126, to the Public Printer, it was stated in question 
and answer 3 as follows: . 

“3. Under subsection (a), can the new rate for five days of '%: of the 
present pay for a week’s work of five and one-half days be considered as 
fixing the per hour and per day rate without regard as to whether the employee 
works the full five days or a portion thereof each week?” 

Yes. 

This was intended to apply to per diem employees who regularly work five 
days per week, but who are on authorized leave of absence or furlough without 
pay for a portion thereof. The operation of section 101 (a) of the statute is 
to increase the per diem rate on a 5-day-week basis. Application thereof to 
regular part time per diem employees who, prior to July 1, 1932, did not 
work five days per week, as distinguished from employees on authorized leave 
or furlough without pay, would result in an increase in the per diem rate for 
part-time service based on the rate received June 30, 1932. No such increase 
is contemplated under the statute. You are advised, therefore, that the pro- 
visions of section 101 (a) do not apply to part-time per diem employees as 
distinguished from full-time employees on authorized leave or furlough with 
pay a portion of the 5-day week. If it is administratively impractical to 
apply the 5-day week or legislative furlough to any person regularly work- 
ing only part time, who come within the terms “ officer” and “employee” as 
defined in section 104 of the statute, their compensation rate as of June 30, 
1932, is subject to 844 per cent reduction. See section 105 (d) (6). 


This principle is applicable not only to part-time employees, but 
to rates for part-time positions, that is, the reduced rate of compen- 
sation is applicable to all part-time as distinguished from full-time 
positions. The employees and positions described under paragraphs 
lettered (a), (b), and (c) in your letter are to be regarded as part- 
time employees and the principle of the decision of July 14, 1932, 
above quoted, is for application. 

It is understood that the employee referred to in paragraph (d) 
was placed on the 5-day-week basis pursuant to section 101 (a) of 
the economy act, as distinguished from employees who, prior to 
July 1, 1932, regularly worked only five days per week. If so, the 
question is answered in the negative. 

It is understood that there is not involved as to the employees 
referred to in paragraph (e) the granting of the administrative 
furlough without pay to regular full-time employees, but that they 
regularly work less than four days per week. If so, they are part- 
time employees and the principles above stated are applicable to 
them; that is to say, under section 105 (d) (6) of the economy act, 
their regular part-time rate of compensation for the time actually 
worked, based on an annual salary rate in excess of $1,000 per an- 
num, is subject to 8% per cent reduction. They are not entitled to 
leave of absence with pay, and their time off is to be treated, with 
respect to Sundays and holidays, the same as in the case of absence 
without pay prior to July 1, 1932. 
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ECONOMY ACT—PERCENTAGE SALARY DEDUCTIONS—CHARWOMEN— 
ADMINISTRATIVE FURLOUGH 


Charwomen working only from three to five hours per day whose rates of 
compensation are fixed pursuant to the classification act at 50 cents per 
hour are not subject to a reduction of 844 per cent under the economy act. 

Furlough deductions and the impounding: thereof are required to be based 
on the total salary rate of an employee, including the cash as well as 
the determined value of quarters furnished in kind. 

Neither the granting of leave without pay nor the administrative furlough 
for all or a part of the fiscal year can operate to evade the requirements 
of the law that one month’s pay or 84% per cent of the total annual salary 
be impounded. 


Comptroller General McCarl to the Secretary of Agriculture, August 8, 1932: 


Consideration has been given to your letter of July 28, 1932, re- 
questing decision of a number of questions involving the application 
of the economy act of June 30, 1932, 47 Stat. 399. The questions will 
be stated and answered in the order appearing in your letter: 

1. Where an employee’s absence during the entire pay period renders it im- 
possible to withhold retirement for that period from the current roll, will the 
amount be deducted from the next roll? For example: If an employee is 


absent from July 1 to 31, should the July retirement be deducted from the 
August roll, making a two months’ retirement deduction on that roll? 


In decision of July 21, 1932, to the Director of Public Buildings and 


Public Parks of the National Capital, A-43420, 12 Comp. Gen. 97, 
copy of which was furnished you, it was held as follows (quoting 
from the syllabus) : 


If an employee subject to the provisions of section 101 (b) of the economy 
act providing for the legislative furlough is absent the entire calendar month 
of July, he would not be entitled to any compensation for that month, and re- 
tirement deductions at the rate of 344 per cent of the total salary rate covering 
July should be deducted from his compensation at the next regular pay day 
after he returned to duty. 

See, also, question and answer (1) of decision of August 1, 1932, to 
the Civil Service Commission, A—43622, 12 Comp. Gen. 149. 

If an employee should be absent without pay for another full 
month—that is, after his required legislative furlough absence has 
been completed—the retirement deduction would not be made for 
such additional or subsequent period or periods of absence. 

2. Charwomen working at 50 cents an hour receive pay at an annual rate in 
excess of $1,000, based on seven-hour days. If employed from three to five 
hours daily, are they subject to either the furlough provisions, the 5-day week, 
or the 814% wage cut? 

Charwomen are of two general classes with respect to the fixing of 
salary rates, viz, those working full time and those working part 
time. The salary rates of those working full time are fixed at 
annual salary rates pursuant to the Classification Act, mostly in 
Grade 2 of the Custodial Service, from $1,080 to $1,380 per annum. 
The salary rates of those working part time are fixed under the terms 
of the same act pursuant to the following proviso: 
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* * * Provided, That charwomen working part time be paid at the rate of 
50 cents per hour and head charwomen at the rate of 55 cents per hour. 


See the Brookhart Salary Act of July 3, 1930, 46 Stat. 1004. Thus 
the statutory basis for fixing the part-time rate is not the annual 
rate for full-time employees, and there has been recognized by statute 
the well-established practice of employing charwomen from three to 
five hours each work day whose daily hours of labor do not relate 
to the day of the full-time charwomen. The per annum equivalent 
compensation of the part-time charwomen is to be based on the 
length of their work day and not on seven hours per diem, as you 
state. Therefore, if the length of the regular day of part-time 
charwomen, mentioned in your letter, is from three to five hours, 
the per diem equivalent compensation is from three to five times 
the hourly rate of 50 cents, or $1.50 to $2.50 per diem, and the per 
annum equivalent compensation rate, based either on 307 or on 313 
days (sec. 104 (c) of the economy act), would be less than the rate 
of $1,000 per annum in any event. In other words, these part-time 
charwomen may not, in any event, earn as much as $1,000 per annum, 
although working the entire year, because of the limitation on the 
hours of daily labor as recognized by statute or regulations issued 
pursuant thereto. This question is answered in the negative, and is 
to be distinguished from the rule applicable to part-time employees 
whose regular daily hours of labor have not been so limited, and 
who might earn more than $1,000 per annum, if they worked the 
full year, such as seasonal, temporary, or substitute employees. 

8. Where an appointment is at $1,800 gross with $120 deduction for Govern- 
ment quarters and net salary of $1,680, should the furlough deduction be on 
the basis of an $1,800 rate? If so, should there be impounded the full amount 
deducted from the employee’s salary or only the proportion thereof that per- 
tains to the wages paid from the appropriation? (Section 3, act approved March 
2, 1926, 44 Stat. 161.) 

In the illustration given, furlough deductions should be based on 
the total salary rate of $1,800 per annum, and the full amount of such 
deduction impounded from the salary appropriation. See decision 
of July 23, 1932, to the Administrator of Veterans’ Affairs, A-43425, 
12 Comp. Gen. 105, and decision of July 30, 1932, to the Attorney 
General, A~43525, 12 Comp. Gen. 142. 

4. An employee is granted leave of absence without pay for the entire fiscal 
year, July 1, 1932, to June 30, 19383; what, if any, amount should be impounded 
under section 110? 

This question may be answered by quoting the following from the 
decision of August’ 1, 1932, to the Civil Service Commission, 


A-43622 : 


If an officer or employee otherwise subject to legislative furloughs or the 
81% per cent deduction in compensation is furloughed for the entire fiscal year 
1933, one calendar month of such furlough must be considered as a legislative 
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furlough and an amount equal to the employee's salary for one calendar month 
(8% per cent) must be impounded. 

5. An employee works without furlough from July 1 to 15, then — 

(a) Goes on leave without pay for the rest of the fiscal year; 

(b) Is furloughed administratively for the rest of the fiscal year on account 
of shortage of funds, section 216— 
what impoundment should there be in each case? 

One month’s pay or 814 per cent of the annual salary of the 
position should be impounded in each case. The rules applicable to 
deductions for leave of absence without pay and administrative 
furlough without pay are the same. But neither the granting of 
leave without pay nor an administrative furlough for all or a part 
of the fiscal year can operate to evade the requirement of the law that 


one month’s pay or 81% per cent of the annual salary be impounded. 


6. An employee works without furlough from July 1, 1932, to May 15, 1933; is 
legislatively furloughed for one month, and granted leave without pay for the 
remaining 15 days of the fiscal year; what amount should be impounded? 

The impounding would be compensation for “ one calendar month ” 
or 814 per cent of the total annual salary for the entire year, which 
should be deducted in accordance with the requirements of general 
decision of July 8, 1932, A-43276, 12 Comp. Gen. 16. 


(A-43735) 





ECONOMY ACT—CHICAGO WORLD’S FAIR RENTALS—DELEGATION 
OF AUTHORITY 





The restriction in section 322 of the economy act that rentals should not exeeed 
15 per cent of the fair market value of the rented premises is applicable 
to any buildings leased for the present fiscal year, notwithstanding that 
they may be of special or temporary character, such as the buildings re- 
quired for the participation by the United States in the Chicago World's 
Fair known as “ A Century of Progress.” . 

In view of the specific authority in section 3 of the act of February 8, 1932. 
47 Stat. 40, for the commissioner of the United States to “A Century of 
Progress” to subdelegate his powers, if the commission should authorize 
the commissioner to delegate to an assistant commissioner the power of 
appointing the necessary employees, appointments so made would be legal 
in the absence of other objection. 


Comptroller General McCarl to the Commissioner of the United States to A 
Century of Progress, August 8, 1932: 


Reference is had to your letter of July 26, 1932, submitting for 
decision by this office, the following questions: 

* * * The commission to the Chicago World’s Fair, with the approval of 
the Commission of Fine Arts, has accepted a general plan of the Government 
building which fits the general scheme and style of the architecture of the 
other buildings already erected and to be erected by the Chicago World’s Fair 
Exposition authorities. The architect who designed the proposed Government 
building is associated with the Chicago World’s Fair. Because of the delay 
in securing action from Congress, it is now necessary to act with all possible 
despatch in order to complete the final working drawings so that the building 
may be gotten under cover before the rigorous Chicago winter sets in, thereby 
enabling the work to proceed on the interior of the building during the winter. 
The working drawings are now in preparation. 
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Public bill No. 14 provides that the commission may contract with the 
Chicago World's Fair authorities to construct the Government building. The 
question we would like you especially to rule upon is whether this contract can 
be made without competitive bidding. If competitive bidding is required, 
there will be much additional expense as regards architect’s fees and probably 
for preparing working drawings. * * * 

Public bill No. 14 also provides for the rental of space from the exposition 
authorities. It may be desirable to contract with the World’s Fair corpora- 
tion to erect a building which we would lease from them during the life of 
the exposition. In fact the commission and the commissioner are giving that 
point very favorable consideration. 

Section 322, Public No. 212, 72d Congress, approved June 30, 1932, reads: 

“ Hereafter no appropriation shall be obligated or expended for the rent 
of any building or part of a building to be occupied for Government purposes 
at a rental in excess of the per annum rate of 15 per centum of the fair 
market value of the rented premises at date of the lease under which the 
premises ure to be occupied by the Government nor for alterations, improve- 
ments, and repairs of the rented premises in excess of 25 per centum of the 
amount of the rent for the first year of the rental term, or for the rental 
term if less than one year: Provided, That the provisions of this section shall 
not apply to leases heretofore made, except when renewals thereof are made 
hereafter, nor to leases of premises in foreign countries for the foreign services 
of the United States.” 

In view of the special and temporary character of any building to be used 
by the Government at the Chicago World’s Fair and the special purposes of 
the act providing for the participation of the United States in “A Century 
of Progress” (Public No. 14, 72d Congress, approved February 8, 1932), it 
is probable that the limitations in the above-quoted provisions ag to the 
amounts to be paid for rent can be construed as not applying. However, 
before taking any definite action regarding the leasing of such a buildirg, 
it is desired to obtain a ruling from the Comptroller General as to whether 
the limitation is applicable. Attention is called to the act of February 8, 1952, 
Public No. 14, 72d Congress, and particularly to section 5, which authorizes 
specifically the expenditure of not to exceed $550,000 for either the erection 
of a building or a group of buildings or the rental of such space, or the 
erection of a building or bufldings and the rental of additional space that 
may be necessary. The above sum also includes the amount to be expended 
for the decoration of such structure or structures and the maintenance of 
such buildings, site, and grounds during the period of the exposition. The 
special and temporary purpose of this act is pointed out, as well as the fact 
that the buildings are not to be of a permanent construction but of a tem- 
porary construction and that it is the intention to destroy them at the con- 
clusion of the celebration of the World’s Fair. It might also be pointed 
out that the rental of such buildings or space as may be necessary would 
probably save the Government money, and, furthermore, would save it the 
inconvenience and expense of desiroying the building at the conclusion of the 
World's Fair. 

I would be pleased also to have you rule as to the legality of the appoint- 
ment of the personnel of the commission by the assistant commissioner under 
the authority delegated to him by the commissioner. That question was 
raised in my interview with you this morning. 


As section 5 of the act of February 8, 1932, Public No. 14, 47 Stat. 
40, provides specifically that “The commission may contract with 
A Century of Progress (the Chicago World’s Fair Centennial Cele- 
bration) for the designing and erection of such building or build- 
ings and/or for the rental of such space as shall be deemed proper,” 
it will not be necessary for the contract for the erection of build- 
ings for the United States Commission to be let by competitive 
bidding if the contract for the erection is to be made with A Century 
of Progress. ; 

Section 322 of the economy act of June 30, 1932, 47 Stat. 412, 


quoted in your submission, makes no exception in the case of build- 
5919°—33——14 
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ings for special or temporary purposes. Section 803 of that act, 
47 Stat. 419, provides: 


The provisions of part 2 herein are hereby made applicable to the appro- 
priations available for the fiscal year 1933, whether contained in this act or 
in acts prior or subsequent to the date of the approval of this act. 


It must be held, therefore, that the restriction in section 322 of 
the act of June 30, 1932, would be applicable to any building leases 
which may be entered into during the present fiscal year notwith- 
standing the special or temporary character of the buildings leased. 

Section 3 of the act of February 8, 1932, 47 Stat. 40, provides: 


The commissioner may employ such clerks, stenographers, and other assist- 
ants as may be necessary and fix their reasonable compensations within the 
grades and rates of compensation fixed by the classification act of 1923, as 
amended; purchase such material, contract for such labor and other services, 
and exercise such powers as are delegated to him by the commission as here- 
inbefore provided, and in order to facilitate the functioning of his office may 
subdelegate such powers (authorized or delegated) to officers and employees 
as may be deemed advisable by the commission. 


In view of the specific authority to subdelegate such powers 
therein conferred upon him as may be deemed advisable by the com- 
mission, if the commission should authorize the commissioner to dele- 
gate to an assistant commissioner his powers of appointment, appoint- 
ments made by such assistant commissioner pursuant thereto would 
be legal in the absence of other objection. 


(A-43760) 


ECONOMY ACT—EMPLOYEES OF THE DISTRICT OF COLUMBIA NOT 
PAID FROM FEDERAL TREASURY 


Employees of the District of Columbia, paid wholly from the miscellaneous 
trust fund deposits are exempted from the 5-day week and furlough pro- 
visions of the economy act of June 30, 1932, and from the suspension of 
annual leave with pay. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, August 8, 1932: 


There has been received your letter of July 29, 1932, as follows: 


The legislative appropriation act approved June 30, 1932, part 2, Title I, 
section 104, paragraph (a), item 7, names, among officers and employees to 
whom the provisions of Title I does not apply, “ public officials and employees 
whose compensation is derived from assessments on banks and/or is not paid 
from the Federal Treasury.” 

Paragraph 42 (a) of the act of March 4, 1913 (34 Stat. 974), creating the 
Public Utilities Commission for the District of Columbia, provides in part: 

“That the expenses of any investigation, valuation, revaluation, or proceed- 
ing of any nature made by the Public Utilities Commission of any public utility 
operating in the District of Columbia shall be borne by the public utility in- 
vestigated, valued, revalued, or otherwise as a special franchise tax in addi- 
tion to all other taxes imposed by law, and such expenses with 6 per centum 
interest may be charged to operating expenses and amortized over such period 
as the Public Utilities Commission shall deem proper and be allowed for in the 
rates to be charged by such utility. When any such investigation, valuation, 
revaluation, or other proceeding is begun the said Public Utilities Commission 
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may call upon the utility in question for the deposit of such reasonable sum 
or sums as, in the opinion of said commission, it may deem necessary from time 
to time until the said proceeding is completed, the money so paid to be 
deposited in the Treasury of the United States to the credit of the appropria- 
tion account known as ‘ Miscellaneous trust fund deposit, District of Columbia,’ 
and to be disbursed in the manner provided for by law for other expenditures 
of the government of the District of Columbia, for such purposes as may be 
approved by the Public Utilities Commission. Any unexpended balance of such 
sum oF sums so deposited shall be returned to the utility depositing the 
same: - 

Certain employees of the Public Utilities Commission engaged for the purpose 
of investigating and revaluating public utilities of the District of Columbia are 
paid from trust funds deposited into the Treasury to the credit of the utility 
investigated, and therefore are not paid from the Federal Treasury. 

Section 3 of the act of June 24, 1898 (30 Stat. 489), provides: 

“That the Commissioners of the District of Columbia are hereby authorized 
and required to station special policemen at such street-railway crossings and 
intersections in the city of Washington as the said commissioners may deem 
necessary, the expense of such service to be paid pro rata by the respective com- 
panies; every car shall be brought to a full stop immediately before making 
such crossing or intersection. Neglect or failure to pay for the service monthly, 
or to stop any car, as herein provided for shall subject the company to a fine of 
not to exceed twenty-five dollars for every such neglect or failure, to be re- 
covered in any court of competent jurisdiction.” 

The proceeds of these funds are deposited in the Treasury of the United States 
to the credit of the appropriation “ Miscellaneous trust-fund deposits, D. C.,” 
and these crossing policemen are paid from that fund. These policemen enjoy 
the same leave and retirement privileges extended to other members of the 
Metropolitan police, the sole difference being the source of compensation. Their 
exemption from the provisions of section 105 (d) of the economy act would 
therefore be discriminatory. 

Section 4 of the District of Columbia appropriation act for the fiscal year 
ending June 30, 1933, approved June 29, 1932, provides: 

“That the commissioners are authorized to employ in the execution of work, 
the cost of which is payable from the appropriation account created in the Dis- 
trict of Columbia appropriation act, approved April 27, 1904, and known as the 
miscellaneous trust-fund deposits, District of Columbia, necessary personal 
services, horses, carts, and wagons, and to hire therefor motor trucks when 
specifically and in writing authorized by the commissioners, and to incur all 
necessary expenses incidental to carrying on such work and necessary for the 
proper execution thereof, including the purchase, exchange, maintenance, and 
operation of motor vehicles for inspection and transportation purposes, such 
services and expenses to be paid from said appropriation account: Provided, 
That the commissioners may delegate to their duly authorized representatives 
the employment under this section of laborers, mechanics, and artisans.” 

The permanent appropriation “ Miscellaneous trust-fund deposits, D. C.” 
was created by the act of April 27, 1904 (33 Stat. 368), and provides: 

“That hereafter all moneys received by the collector of taxes of the District 
of Columbia in the nature of trust-fund deposits, the disposition of which is 
not provided for by law, and which have been and now are deposited by said 
collector with the Treasurer of the United States to the official credit of the 
disbursing officer of the District of Columbia, shall be deposited by the said 
collector in the Treasury of the United States to the credit of a permanent ap- 
propriation account, to be known and designated as ‘ Miscellaneous trust- 
fund deposits, District of Columbia,’ and the balances now standing to the 
official credit of said disbursing officer with the Treasurer of the United 
States on account of such trust-fund deposits, known as the ‘Whole cost 
deposit fund, District of Columbia,’ or otherwise, shall be withdrawn and 
deposited in the Treasury of the United States to the credit of said permanent 
appropriation account denominated ‘ Miscellaneous trust-fund deposits, Dis- 
trict of Columbia.’ ” 

There are other officials and employees of the District of Columbia not paid 
from appropriated funds, but whose compensation is derived from assessments 
and special deposits made from private funds, deposited into the Treasury of 
the United States to the credit of the account “ Miscellaneous trust-fund de- 
posits, D, C.” 
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In your decision of July 16, 1932, to the Secretary of the Treasury you held 
that there is nothing under Title I, part 2, of the act of June 30, 1932, to 
indicate any intention to reduce compensation other than for the purpose of 
effecting such savings. Hence, the term “ officers and employees” is therein 
defined as not including public officers and employees whose compensation is 
not paid from the Federal Treasury, there being no intent or purpose to effect, 
at the expense of the Government employees, a saving to private interests. 
Therefore in applying the provisions of said title, salaries are not to be 
considered as paid from the Federal Treasury if for an accounting or book- 
keeping purpose the funds are passed through the Treasury so long as the 
ultimate charge is not against the United States Treasury. 

In your decision of July 20, 1932, to the Secretary of the Treasury, you 
held “the fact that the employees of the national bank redemption agencies 
of the Office of the Treasurer of the United States and the employees of the 
redemption division of the Office of the Comptroller of the Currency are paid 
and compensated from appropriated funds does not render them any the less 
employees ‘whose compensation is derived from assessments on banks and/or 
is not paid from the Federal Treasury’ if, as stated by you, the entire amount 
of their compensation is assessed against and collected from the bank or bank- 
ing associations not supported from appropriated funds.” 

You are requested to advise the commissioners at your earliest convenience 
whether or not officers and employees whose compensation is paid from mis- 
cellaneous trust funds deposited in the United States Treasury to the credit 
of the District of Columbia in the account “ Miscellaneous trust-fund deposits, 
D. C.,” are subject to the provisions of Title I, part 2, of the economy act. 
And if you hold that these employees are subject to the provisions of Title I, 
part 2, of the economy act, whether the savings effected by operation of the 
economy act are to be impounded to the credit of the general fund as reve- 
nues of the District of Columbia or returned to the depositor. 


If the various groups of employees named in your submission are 
engaged exclusively on work provided for under the miscellaneous 
trust-fund deposits and are paid entirely from those deposits, they 
are not paid from the funds appropriated from the general fund of 
the Treasury, and are specifically excepted from the definition of 
“ officer ” and “ employee ” in section 104 of the economy act of June 
30, 1982, 47 Stat. 400, and, therefore, exempted from all the restric- 
tions of Title I of the economy act in which the terms “ officer ” and 
“employee” are used, that is, where the restriction is limited to 
officers and employees, including furlough provisions and the suspen- 
sion of annual leave with pay. 

It is recognized that the operation of some of the provisions of 
the economy act as applied under this and other decisions of this 
office, will result in some inequalities but this can not be avoided 
without doing violence to established rules for the construction of 
statutes and to canons of interpretation. 


(A-43764) 
ECONOMY ACT—FILLING OF VACANCIES—POSTAL SERVICE 


An administrative action taken prior to July 1, 19382, effective as of that date, 
purporting to fill an existing position vacant June 30, 1932, is rendered 
inoperative by the provisions of the economy act and the salary of the 
position is required to be impounded in the absence of a Presidential 
authorization or approval of the filling of the position as required by the 
terms of section 203 of the economy act. 
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If, with a view to an appointment, administrative action was taken prior to 
July 1, 1982, effective as of that date, to create a new or additional posi- 
tion, there would be no impounding involved under section 203 of the 
economy act, but the administrative action creating and filling the position 
has been rendered inoperative by the provisions of the economy act in the 
absence of approval in writing by the President, which, if obtained, will be 
considered as retroactively effective from July 1, 1932. 


Comptroller General McCarl to the Postmaster General, August 8, 1932: 


Pursuant to section 405, Revised Statutes, as amended by the act 
of June 10, 1921, 42 Stat. 24, 25, there has been certified to this 
office by the Post Office Department the appointment of Jeremiah 
F. Buckley, a substitute railway postal clerk, to the position of 
regular railway postal clerk, at $1,900 per annum, effective July 1, 
1982, with the pay office at Cleveland, Ohio. As this seemed to 
involve a promotion and/or the filling of a vacancy in contravention 
of the provisions of section 202 or 203 of the economy act of June 
30, 1932, 47 Stat. 403, the matter was brought to the attention of 
the Division of Railway Mail Service, Post Office Department, and 
in reply there was received the following letter from the General 
Superintendent of the Railway Mail Service, dated July 27, 1932: 

In view of the fact that Jeremiah F. Buckley was appointed June 16 under 
the laws then in effect, we hope you can see your way clear to let the order 
stand. We could have made the appointment effective June 16, or any date 
thereafter, but in accordance with the usual practice, we made it effective at 


the beginning of the next pay period, or July 1, there being no law existing at 
the time prohibiting such an appointment. 


In decision of July 15, 1932, to the Secretary of War, A-39245, 
A-39328, 12 Comp. Gen. 48, it was held: 


You are advised, therefore, that your order of May 4, 1932, to become effec- 
tive July 1, 1932, proposing the increase of rates of certain field employees 
under the War Department has been rendered inoperative by section 202 of 
the act of June 30, 1932, providing that “ No administrative promotions in the 
civilian branch of the United States Government or the government of the 
District of Columbia shall be made during the fiscal year ending June 30, 
1933.” * + + 


This principle was applied, also, to the filling of vacancies re- 
stricted by section 203 of the economy act, in decision of July 30, 
1932, to the Attorney General, A-43525, 12 Comp. Gen. 142, as 
follows: 


The prohibition under this section is directed primarily against the uses of 
appropriations for the fiscal year 1933, some of which were actually available 
the first moment of the fiscal year, the others subsequently being made avail- 
able as of that moment. No period of time on July 1, 1932, could be considered 
as existing when the restrictions of this section would not apply. See section 
803 of the said act of June 30, 1932. The filling of any position, with the ex- 
ceptions noted in the act, involving payment of salary under the 1933 appro- 
priation, only, would be subject to the statutory restrictions, and the admin- 
istrative action taken prior to July 1, 1982, purporting to fill vacant positions 
as of July 1, 1932, was rendered inoperative by the passage of the economy act. 
Therefore, a position vacant at the close of business June 30, 1932, must be 
considered as vacant on July 1, 1932, and such vacancy could not be avoided 
in connection with application of the economy act by making the appointment 
prior to July 1, 1982, as such appointment could be effective only with the ex- 
piration of the existing appointment, if any, at the close of business June 30, 
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1932. Hence, the salary of such position is required to be impounded, and the 
amount of such salary would be subsequently available only as to “ absolutely 
essential positions the filling of which may be authorized or approved in 
writing by the President of the United States.” See decision of July 12, 1932, 
A-42691, A—43276, entitled “ Furlough and compensation deductions, impound- 
ing of same and of vacancy savings.” However, if the appointments were in 
fact made and the appointees actually entered upon duty thereunder and the 
President should thereafter pursuant to the provisions of said section 203 ap- 
prove, in writing, the filling of the vacancies, such approval would relate back 
to the date of actual entry upon duty under the appointment. 


Likewise, in the instant case, if there was an existing position to 
which Mr. Buckley was appointed effective July 1, 1982, it was va- 
cant June 30, 1932, and the salary thereof is required to be im- 
pounded in the absence of action by the President as provided for 
under the economy act, notwithstanding the administrative action 
taken June 16, 1932, to fill the vacancy as of July 1, 1932. If, with 
a view to this appointment, a new or additional position was created 
as of July 1, 1932, there would be no impounding involved under 
section 203 of the act, but the administrative action creating and 
filling the position has been rendered inoperative by the provisions 
of the economy act in the absence of approval in writing by the 
President, which, if obtained, will be considered as retroactively 
effective from July 1, 1932. 

You are advised, therefore, that in the audit of accounts, credit 
will not be allowed for salary payments to Jeremiah F. Buckley, 
under the position in question, for any portion of the fiscal year 
1933, in the absence of the approval of the appointment in writing 
by the President. 


(A-43618) . 
ECONOMY ACT—HOLIDAY PAY—NAVAL ESTABLISHMENT 


Per diem employees under the Naval Establishment working for substantially 
continuous indefinite periods, as distinguished from those employed from 
day to day or for a definitely fixed brief period, whether on a 5-day or 
544-day week, are entitled to pay for statutory holidays occurring during 
authorized leave of absence without pay, but not during unauthorized leave 
of absence without pay. 

The compensation of a per annum employee placed on a 5-day week remains 
on an annual basis at ten-elevenths of his former rate, and the usual rules 
for charging leave of absence without pay of per annum employees, as 
distinguished from legislative furlough, under the terms of section 101 
(b) of the economy act, have not changed. 

Per annum employees are entitled to compensation for Sundays and holidays 
during furlough time taken in periods of less than one calendar month, 
but after the entire 24 days’ working time has been exhausted, the usual 
rules for computing deductions for periods of absence without pay are 
for application. 

The usual rules for computing compensation for Sundays and holidays and 
for deductions during absences without pay of per diem and per annum 
employees employed at a rate of $1,000 per annum or less remain in force 
during the fiscal year 1933 and are not affected by the economy act, except. 
of course, such employees are not entitled to receive annual leave of 
absence with pay during the fiscal year 1933. 
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Comptroller General McCarl to the Secretary of the Navy, August 9, 1932: 


Consideration has been given to your letter of July 22, 1932, 
requesting decision of a number of questions involving the applica- 
tion of the economy act of June 30, 1932, 47 Stat. 399, which will 
be stated and answered in the order appearing in your letter. 

It is assumed for the purpose of this decision that the per diem 
employees referred to are those employed for substantially con- 
tinuous indefinite periods as distinguished from those employed from 
day to day or for a definitely fixed brief period, and that they 
are, in fact, per diem employees within the meaning of that term 
as used in the act of January 6, 1885, 23 Stat. 516, and the act of 
February 23, 1887, 24 Stat. 644. See 5 Comp. Gen. 312. 

(1) Is a per diem employee working on a 5-day-week basis entitled to holiday 
pay if he is absent without pay on the days immediately preceding and fol- 
lowing a holiday? For example, an employee is absent from duty in a non- 
be status on Wednesday before and Friday after Thursday, Thanksgiving 

Subject to the assumption hereinbefore stated and with respect 
to the holidays mentioned in the acts cited in the act of June 28, 
1894, 28 Stat. 96, this question is answered in the affirmative. See 
decision of July 26, 1932, to the Secretary of. War, A-43421, 12 
Comp. Gen. 117. 

(2) Is a per diem employee working on a five and one-half day week basis 
entitled to holiday pay under the same conditions cited in the preceding ques- 
tion when (a) he is absent without pay and has no unused furlough time and 


(b) when the two days’ absence can be charged to accumulated unused fur- 
lough time? 


In decision of February 16, 1916, 22 Comp. Dec. 404, wherein was 
considered the pay status on holidays occurring during periods of 
authorized leave of absence without pay of employees of the Gov- 
ernment Printing Office, it was stated: 


The reason assigned by the auditor for the disallowance of these items is as 
follows: 

“ Where an employee is absent without pay on both sides of a holiday he is 
not entitled to pay for the holiday, his nonpay status continuing until resump- 
tion of work by him.” 

This may be a correct statement of the rule as applied to per annum em- 
ployees of: the executive departments, whose right to pay for holidays de- 
pends upon the presumption that they would have rendered service on said days 
had not the departments been closed, but the employees under consideration are 
upon an entirely different footing. Their right to pay for these holidays de- 
pends not upon any presumption as to duty, but upon express provisions of law 
to the effect that employees such as these are entitled to pay for the holidays 
without rendering service thereon. (See act January 6, 1885, 23 Stat. 516; 
act February 23, 1887, 24 Stat. 644; act January 12, 1895, 28 Stat. 607.) 

As was stated in the decision of this office of February 15, 1915 (21 Comp. 
Dec. 571), these laws are self-executing, and if the émployees to which they 
refer are required to perform service on the holidays mentioned they are en- 
titled to double compensation (8 Comp. Dec. 322). 

The act of August 1, 1914 (88 Stat. 671), appropriated $185,000 “to enable 
the Public Printer to comply with the provisions of the law granting holi- 
days * * * with pay to the employees of the Government Printing Office.” 

If the persons to whom the payments in question were made were in fact per 
diem employees of the Government Printing Office, not in suspension or absent 
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without authority, when the holidays paid for occurred, I see no good reason 
why they are not entitled to pay for such holidays regardless of whether they 
worked the day before or the day after said holidays. 

oa * - * *” + * 


The statutes granting to employees pay for holidays do not contemplate that 
a person shall be carried for an indefinite period as an employee, and yet render 
no service, or practically no service, and receive no pay for other days. Em- 
ployees should not be paid for holidays, except for such as occur within the 
period of 60 days covered by the rules. If they be granted additional periods of 
leave without pay, in the discretion of the Public Printer, under the rules and 
the statutes their status as employees for the purpose of holiday pay ceases 
with the expiration of the 60-day period provided for by the rules, and can not 
lawfully be reestablished except by a bona fide return to duty for reasons of 
official business necessity. 

Applying these principles in the instant case, 2 (a) is answered in 
the affirmative as to the employees on authorized leave of absence 
without pay immediately prior and subsequent to a holiday and in 
the negative as to employees absent without proper authority. The 
principle stated in the last paragraph of decision of February 10, 
1930, 9 Comp. Gen. 350, 351, has regard to employees of the latter 
class. Question (2) (b) is answered in the affirmative. It may be 
stated generally that in so far as the right of per diem employees to 
pay for these statutory holidays is concerned there is no difference 
between those working on a 5-day week basis and those working on 
a 514-day week basis. 

(3) Is a per annum employee working on a five-day week basis entitled to 
pay for Saturdays, Sundays, and holidays occurring within a period of absence 
from duty without pay? For example, an employee is absent from duty from 


Friday to Monday, both inclusive, and in such a case how many days’ pay should 
be deducted ? 


Although a per annum employee may be placed on a 5-day week 
his compensation remains on an annual basis at ten-elevenths of his 
former annual rate. The usual rules for charging leave of absence 
without pay of per annum employees, as distinguished from legis- 
lative furlough under the terms of section 101 (b) of the economy 
act, have not been changed. In decision of July 8, 1932, to the Pub- 
lic Printer, A-43126, 12 Comp. Gen. 11, in answer to question 4, it 
was stated : 

There would be involved simply the establishing o* the 5-day week for per 
annum officers and employees, and their per annuum compensation would ther. 
be at ten-elevenths of their former regular per annum rate, and for each day’s 
absence without pay (other than the one-half day furlough each week) there 
should be deducted one three-hundred-and-sixtieth of the per annum compen- 
sation as thus computed in accordance with the rules and regulations applic- 
able to deductions for leave without pay. 

This question is answered in the negative, and in the example 
given there should be deducted four three-hundred-and-sixtieths of 
ten-elevenths of the employee’s former annual salary. 

(4) Is a per annum employee working on a five and one-half day week basis 
entitled to pay for Saturday afternoon, Sundays and holidays occurring within 


a period of absence from duty when (a) he has no unused furlough time (i. e., 
he has already been absent from duty on working days at the rate of at least 
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one day for each semimonthly period) and (b) when the working days (Fri- 
day, Saturday morning and Monday in the example cited in the preceding 
question) can be charged to accumulated unused furlough time? 

The 24 working days only are to be considered in computing fur- 
lough time when taken in periods of less than one calendar month. 
Hence, Saturday afternoon, Sundays and holidays do not enter into 
the computation and the employee would be entitled to compensa- 
tion therefor when occurring in periods of furlough time. After the 
entire 24 days’ furlough time has been exhausted, however, the usual 
rules for computing deductions for periods of absence without pay 
are for application. Therefore, 4 (a) is answered in the negative 
and 4 (b) in the affirmative. 


(5) The preceding four questions are based on the assumption that the 
employees concerned are compensated at a rate in excess of $1,000 per annum. 
Would the same rules be applied to employees receiving $1,000 per annum or 
less, it being noted that such employees can not accumulate furlough time off 
and their pay can not be reduced? 


The usual rules for computing compensation for Sundays and 
holidays and for deductions during absences without pay of per diem 
and per annum employees receiving compensation at a rate of $1,000 
per annum or less remain in force during the fiscal year 1933, and are 
not affected by the economy act, except, of course, that such em- 
ployees are not entitled to receive annual leave of absence with pay 


during the fiscal year 1933. 
In view of the answers to the preceding questions, it would appear 
unnecessary to answer your sixth question, stated as follows: 


(6) If it is decided that in the case of employees working on a five and 
one-half day week payment shall not be made for holidays (in the case of per 
diem employees) and Saturdays, Sundays and holidays (in the case of per 
annum employees) occurring within a period of absence from duty, shall such 
days be treated as furlough time and checkage made at the rate of one and 
one-fourth days’ pay for each such day’s absence, provided that the total 
accumulated checkage will not exceed thirty days? 


(A-43622) 


ECONOMY ACT—5-DAY WEEK—CONCURRENT LEGISLATIVE AND 
ADMINISTRATIVE FURLOUGHS 


An office which closes every Saturday over an extended period is operating on 
the 5-day week prescribed by section 101 (a) of the economy act and its 
employees’ compensation must be reduced by one-eleventh. 

An office operating on the legislative furlough plan under paragraph 101 (b) of 
the economy act may grant administrative furloughs whenever the needs 
of the service so require, provided that 8% per cent of the employees’ 
salaries covering the legislative furlough deduction is regularly impounded, 
whether the employee is in a duty or nonduty status. A—43622 of August 
1, 1982, 12 Comp. Gen. 149, modified. 

The expression of informal opinions by any officer or employee of the General 
Accounting Office does not constitute official action, and under no circum- 
stances can such opinions be recognized as controlling the action of this 
office in any matter that may come before it for official determination. 
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Comptroller General McCarl to the President of the Civil Service Commis. 
sion, August 9, 1932: 


There has been received your letter of August 3, 1932, requesting 
review of the decision of August 1, 1932, 12 Comp. Gen. 149, on the 
following points: 


1. Your negative answer to the commission’s question No. 4 (a). The 
question is as follows: 

“In the event the commission finds it necessary to prescribe an administra- 
tive furlough of approximately 42 days’ pay under the provisions of section 
216, can such administrative furlough be administered concurrently with the 
legislative furlough?” 

2. That part of your decision starting with the last paragraph on page 5 
and continuing through the paragraph ending in the middle of page 6, which 
holds in effect that the first absences of an employee must be charged to 
legislative furlough and may not be charged to administrative furlough. 

3. That part of your decision contained in the last sentence of the first 
paragraph on page 6, which is as follows: 

“ Furthermore, if the employees are required to be absent all day Saturday, 
that is tantamount to putting them on the 5-day week basis as authorized 
under the first proviso of subsection (b) of section 101 and there would be 
for application the provisions of subsection (a) of said section.” 


The economy act of June 30, 1932, 47 Stat. 399, provides for three 
methods of applying the required reductions to officers and em- 
ployees coming within its terms. Section 101 (a) provides a plan 
where the officers and employees are permitted to work not exceed- 
ing five days in any one week; section 101 (b) provides a plan for 


furloughing the officers and employees for one calendar month or 
the prescribed equivalent thereof if the furlough is taken in lesser 
periods from time to time than the full month at once; and section 
105 (d) (6) and (7) provides for a flat reduction in compensation 
of 814 per cent in salaries between $1,000 and $10,000 where the 
officers and employees do not work on a 5-day week basis and 
are not to be furloughed under the provisions of section 101 (b). 
These three plans are separate and distinct. Under the first, the 
compensation is to be reduced one-eleventh with a further loss of 
pay for any time off during the five days prescribed for duty. 
Under the second, there is a loss of one month’s pay—which amounts 
to a compensation reduction of one-twelfth—with the privilege of 
being absent from duty for one calendar month or 24 working days 
through an aggregate of fractional periods of absence. Under the 
third, there is a percentage reduction in pay with no shortening of 
the work week or time off without further loss of pay. The statute 
indicates with respect to each plan the class of officers and employees 
to which it is primarily intended to apply, but contains provisions 
which make it practically within the administrative discretion as to 
which plan shall be adopted. It is to be noted, however, that there 
is nothing in the law to indicate an intent to vest in any administra- 
tive office the power or authority to set up a fourth plan by com- 
bining the work provisions of one of the three plans the Congress 
has established with the pay provisions of another of said three 
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plans. Obviously, two offices or establishments of the Government, 
each, in fact, operating on a 5-day-week basis, can not be permitted 
to apply different provisions of the economy act in making the 
required pay reductions. Certain services of the Government are op- 
erating under the 5-day-week plan and are applying the pay provi- 
sions thereof as required by the plain terms of the statute, and any 
other service which adopts that plan for work purposes likewise must 
apply the pay provisions applicable thereto. Therefore, if you 
elect to continue the proposed plan of closing your office every Sat- 
urday for the remainder of the fiscal year, it must be considered as 
operating on the 5-day-week plan prescribed by section 101 (a), and 
the reduction in compensation of your employees must be in accord- 
ance with the provisions of that section. It may be noted in this 
connection that the difference between the reduction under the 5-day- 
week plan and the reduction under the furlough plan amounts to 
less than three days’ pay for the entire year. If you continue under 
the 5-day-week plan, you may, of course, apply the administrative 
furloughs provided for under section 216 of the act, at such times 
and to such extent as the needs of the service and the condition of 
your appropriation may require, and there will not be involved 
any question of administrative furloughs being administered con- 
currently with the legislative furlough. It must be understood, 
however, that an office can not adopt the 5-day-week plan for work 
purposes and avoid the corresponding reduction of one-eleventh in 
the compensation of its employees by calling it the legislative fur- 
lough plan. Neither is the requirement of section 101 (a) of the 
economy act fully met by the impounding of only one month’s salary 
for the entire year as asserted in your letter, because one-eleventh 
of the weekly compensation—required to be deducted under section 
101 (a)—is obviously more than one-twelfth and requires the im- 
pounding of slightly more than one month's salary for the year. 
Reference is made to the question whether legislative furlough 
under section 101 (b) and administrative furlough under section 
216 of the economy act may run concurrently, which was answered 
in the negative in decision of August 1, 1932. The negativing of the 
concurrent application of the two sections of the statute requiring 
furlough of employees was deemed necessary because of the im- 
pounding requirements of the statute relating only to the compensa- 
tion of employees placed on legislative furlough and not to the com- 
pensation of employees placed on administrative furlough, in order 
to prevent unnecessary delay in effecting the saving required by the 
statute. Upon further consideration of the matter, and in the light 
of the administrative problems presented, it is believed that the im- 
pounding requirements of the statute will be met if the regular peri- 
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odical deductions for legislative furlough of a minimum of one and 
one-fourth days’ pay, plus additional deductions at the same rate for 
additional legislative furlough, required by decision of July 8, 1932, 
A-43276, 12 Comp. Gen. 16, is charged to the salary appropriation 
and credited to the impounding fund for each semimonthly pay 
period during the whole or a part of which the employees are on ad- 
ministrative furlough under section 216 of the act. 

On this basis, and with the distinct understanding that 814 per 
cent of the total annual salary rate of employees must be deducted 
and impounded whether the employee is in a duty or nonduty status, 
this office will interpose no further objection to action granting 
administrative furlough whenever the needs of the service may re- 
quire. The decision of August 1, 1932, is modified accordingly. 

With respect to the statement in your present submission that an 
attorney-conferee, after a telephonic conversation with myself, signi- 
fied that your proposed plan was acceptable, I may state that I was 
not consulted personally by telephone as stated in your letter and the 
conferee with whom your representative talked states that he did not 
state that the proposed plan would be satisfactory to this office. But, 
be thet as it may, your attention is invited to the decision of June 9, 
1925, 4 Comp. Gen. 1024, in which it was stated : 

The sixth indorsement dated December 3, 1923, referred to in the quotation is 
not with the papers in this case and the reference to “informal action of the 
General Accounting Office” is not clear. Assuming that the reference is to an 
opinion expressed orally by some officer or employee of this office, I may take 
this occasion to state that such opinions are not authorized and must of necessity 
be regarded as personal views only, given for whatever they may be worth in 
the way of assisting the administrative offices in the solution of their problems. 
The expression of such opinions does not constitute an official action and can not 
under any circumstances be recognized as controlling the action of this office 
on any matter that may come before it for official determination. An au- 
thoritative decision on any matter within the jurisdiction of this office may be 
obtained at any time by an officer authorized by law to submit the question in- 
volved, and if any such officer, instead of following the authorized procedure in 
such matters, elects to present the question informally to some one connected 
with this office, he thereby assumes the risk of basing his action upon advice 
which, due to incomplete presentation or otherwise, may not be in accord with 
the official action which this office thereafter may take with reference to the 
matter. 

With respect to your statement that other Federal agencies were 
furnished copies of your order and have been guided thereby, I have 
to advise this office can not accept any responsibility for any advice 
or information that may have been furnished by officers or employees 
of your commission to other Federal agencies. This office has re- 
ceived and is continuing to receive innumerable requests from the 
various departments and establishments for decisions concerning the 
operation of the economy act, and such requests are promptly com- 
plied with and copies of all decisions thereon are distributed as 
expeditiously as possible to the various services. 
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(A-43729) 
CONTRACTS—EXCISE TAXES 


While a contract with the United States may properly contain a stipulativn 
to the effect that in addition to the named prices the Government will 
pay an amount equivalent to any Federal excise taxes imposed on the 
sale of such supplies to the United States, the additional amount equiva- 
lent to the Federal tax may not be paid unless in fact the taxes are ap- 
plicable and collectible on the sale. 

The question whether a Federal excise tax is applicable to a particular sale 
is primarily for determination by the Commissioner of Internal Revenue. 


Comptroller General McCarl to the General Purchasing Officer, the Panama 
Canal, August 9, 1932: 


There has been received your letter of July 28, 1932, as follows: 


There was forwarded to your office under date of July 27, 1932, a contract 
for lubricating oil entered into under date of July 13, 1932, by and between the 
Panama Canal and the Atlantic Refining Company, contract No. PClw-15814. 

The contract contains a provision reading as follows: 

“Provided that, if Federal tax is applicable to the purchase covered by this 
contract, such tax of $0.04 per gallon will be paid the contractor in addition 
to the price specified above.” 

Examination of the provisions of the revenue act of 1932 fails to disclose 
any specific provision either exempting the United States from the requirement 
of paying sales taxes on lubricating oil, and other commodities subject to 
tax, with the exception of the taxes on electrical energy, firearms, shells and 
cartridges, or to disclose any specific requirement that the United States shall 
pay such taxes on sales which are consummated after delivery outside of 
the United States and in the Canal Zone as provided for in the contract 
referred to. 

Article 18 of Bureau of Internal Revenue Regulations 46 relating to Excise 
Taxes provides as follows: 

“ArT. 18. Sales for export.——The articles enumerated in Title IV are not 
subject to tax when sold for export or for shipment to a possession of the 
United States by the manufacturer thereof and in due course so exported or 
shipped. (See arts. 74 to 76, inclusive.)” 

In Article 76 referred to above the term “ possessions of the United States” 
is defined so as to include the “ Panama Canal Zone.” 

Your decision is requested as to whether, under the provisions of the Revenue 
Act of 1932, the amount of manufacturers’ excise taxes may be paid from 
appropriations for the Panama Canal in connection with purchases under 
contracts providing for delivery to and acceptance by the Panama Canal 
within the Canal Zone of such articles as lubricating oils, tires and inner 
tubes, automobiles, etc., and gasoline, which are taxable, respectively, under 
the provisions of sections 601, 602, 606, and 617 of the revenue act. 


The question as to whether the tax does or does not apply to sales 
and deliveries such as referred to in your’ submission is for the 
determination, in the first instance, of the Commissioner of Internal 
Revenue, but unless and until such a tax is collected on articles or 
supplies sold by manufacturers for shipment to a possession of 
the United States it would seem to be too clear for serious argu- 
ment that there is no Federal tax “ applicable ” within the stipula- 
tion in the contract of July 13, 1932, quoted in your submission, for 
payment by the United States. That is to say, unless the tax applies 
to and is required to be paid on the sale, an amount equivalent 
thereto can not be collected from the United States in addition to 
the contract price, but if it does apply and is required to be paid, 
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and the contract contains a provision similar to the one quoted from 
the contract of July 13, 1932, an amount equivalent to the tax in 
addition to the price without the tax may be paid and charged under 
the appropriations available for the procurement of the supplies as 
a part of the purchase price. See Garford Motor Truck Co. v. 


United States, 57 Ct. Cls. 404. 

As to this particular case of lubricating oil to be delivered to the 
Panama Canal in the Canal Zone you have transmitted with letter 
dated August 3, 1932, a letter of August 1, 1932, from the Secretary 
of the Treasury, in pertinent part, as follows: 

* * * The revenue act of 1982 makes no provision for exempting sales 
by a manufacturer of taxable articles when such articles are sold to the United 
States. Sales of articles taxed under Title IV are not exempt by reason of the 
fact that the sale is made to the Panama Canal. However, under section 
1121 of the revenue act of 1926 (made applicable by section 627 of the revenue 
act of 1932 to the taxes imposed by Title IV of the 1932 act), articles sold for 
export or for shipment to a possession of the United States, and in due course 
so exported or shipped, are exempt from tax. Accordingly, where a manu- 
facturer sells taxable articles for shipment to the Canal Zone, whether the 
purchaser is the United States or a corporation or an individual, no tax 
attaches, provided the articles are shipped in due course to the Canal Zone in 
accordance with the regulations (articles 55 to 57, inclusive, of Regulations 
44 and articles 74 to 76, inclusive, of Regulations 46). 


Under these circumstances, payment of an amount equivalent to 
the tax may not be made in addition to the contract price of $0.14 


a gallon for the 5,000 gallons of oil if and when delivered in 
accordance with the terms of the contract. 


(A-43751) 


ECONOMY ACT—RETIREMENT AFTER 15 YEARS’ SERVICE IN LIEU 
OF ADMINISTRATIVE FURLOUGH 


The direction to administrative officers in section 216 of the economy act to 
furlough employees without pay rather than to discharge them was 
intended for the benefit of the employees. Accordingly, in case the involun- 
tary separation from the service required by reason of inadequate appro- 
priations would vest in the employees retirement benefits under section 7 
of the civil retirement act, the employees may be discharged rather than 
furloughed without pay. 


Comptroller General McCarl to the Secretary of the Interior, August 9, 1932: 
There has been received your letter of July 30, 1932, as follows: 


Reference is made to section 216 of the economy act of June 30, 1932, relat- 
ing to administrative furloughs of Government employees. 

Among the indefinite furloughs that have been made in this department, in 
order to keep within the appropriations, all in the field service, are a few 
employees who are over 55 years of age and have rendered more than 15 years 
of service, and who would, if involuntarily separated, be eligible for an imme- 
diate annuity under the provisions of section 7, subsection (b), of the retire- 
ment act. If these employees would prefer separation from the service, 
rather than to be furloughed indefinitely, can the department legally terminate 
their services? 
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Section 7 of the civil retirement act of May 29, 1930, 46 Stat. 474, 
provides : 


Should any employee fifty-five years of age or over to whom this act applies, 
after having served for a total period of not less than fifteen years and before 
becoming eligible for retirement under the conditions defined in section 1 
hereof, become involuntarily separated from the service, not by removal for 
cause on charges of misconduct or delinquency, such employee shall be paid 
as he or she may elect, either— 

(a) The total amount of his deductions with interest thereon; or 

(b) An immediate life annuity beginning at the date of separation from the 
service, having a value equal to the present worth of a deferred annuity be- 
ginning at the age at which the employee would otherwise have become eligible 


for superannuation retirement computed as provided in section 4 of this 
7 


Section 216 of the economy act of June 30, 1932, 47 Stat. 407, 
provides: 

In order to keep within the appropriations made for the fiscal year 1933, the 
heads of the various executive departments and independent establishments of 
the United States Government and the municipal government of the District 
of Columbia are hereby authorized and directed to furlough, without pay, such 
employees carried on their respective rolls, such time as in their judgment is 
necessary to carry out said purpose without discharging such employees, the 
higher salaried to be furloughed first whenever possible without injury to the 
service: Provided, That rules and regulations shall be promulgated by the 
President with a view to securing uniform action by the heads of the various 
executive departments and independent Government establishments in the ap- 
plication of the provisions of this section. 

The direction to administrative officers in section 216 of the 
economy act to furlough employees without pay rather than to dis- 
charge them was intended solely for the benefit of the employees, and 
is not to be regarded as rendering inoperative any other statutory 
provision under which a discharge would be more advantageous to 
the employee than a furlough without pay. To hold otherwise 
would defeat the plain purpose of the section. 

Therefore, in any case where an involuntary separation from the 
service required by reason of inadequate appropriations would vest 
in the employee separated retirement benefits under section 7 of the 
civil retirement act of May 29, 1930, supra, under the conditions 
stated in your letter, the employees may be discharged rather than 
furloughed without pay. 


(A-43780) 


ECONOMY ACT—VACANT POSITIONS — APPROPRIATION TO BE 
CHARGED WITH IMPOUNDED SALARY 


Where the compensation of a position rendered vacant by retirement of the 
employee has in the past been paid partially from various appropriations, 
it will be for administrative designation which of the appropriations are 
to be charged with the impounded funds and the pro rata to be charged 
to the respective appropriations, 
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Comptroller General McCarl to the Secretary of War, August 9, 1932: 


There has been received by your indorsement of July 30, 1932, re- 
questing decision of a question presented in a letter of July 27, 1932. 
from the Chief of Ordnance, as follows: 


1, The following is quoted from a letter received from the commanding 
officer, Frankford Arsenal: ‘ 

“On June 30, Mr. Charles F. Hardie, foreman blacksmith, was retired under 
the provisions of section 204 of the economy act. This retirement left a 
vaeaney which has not yet been filled. 

“Under the provisions of section 203 of the economy act it would appear 
that the salary which Mr. Hardie would have received if he had not been re- 
tired should be impounded and returned to the Treasury. 

“Mr. Hardie was working foreman; i. e., part of his time was charged to 
shop overhead and part to various expenditure orders upon which he worked. 
It will be impossible to make a definite determination as to what work orders 
he would have worked on had he remained here and what provortion of his 
time would have been charged to shop overhead. It is contended that this 
section was probably intended to cover cases where appropriations are made 
for the purpose of paying a certain number of employees in a particular office. 
The allotments made Frankford Arsenal are for performing certain specific 
works of manufacture or repair and in the general case they are nct suffi- 
ciently large to include funds to be impounded which would have been earned 
by some employee who has left the service any time after June 30, 1982. 
The work which would have been performed by such a previous employee 
must necessarily be performed and paid for by some other employee.” 

2. Mr. Hardie’s compensation, had he remained in employment at Frankford 
Arsenal, would have been paid from one or more of the following appropria- 
tions: Ordnance Service & Supplies, Army: Repairs of arsenals; replacing 
ordnance & ordnance stores. As indicated above, the amount which would 
have been paid from each of these appropriations cannot be known, and, there- 
fore, the amount of each appropriation involved which would be impounded, 
should it be necessary to impound his salary, cannot be determined. Further- 
more, it is not known whether Mr. Hardie’s sorvices would have been required 
throughout the present fiscal year, as the need for blacksmith services depends 
upon the amount of blacksmith work involved at various stages in the progress 
of orders for manufacture placed with Frankford Arsenal from time to time. 
The blacksmith force is increased or reduced as the work requires. Had Mr. 
Hardie not been retired, and had there been no work for him during the year or 
part of the year, there would have been no appropriation from which he could be 
properly paid and, therefore, no appropriation which could be impounded be- 
cause of his absence. 

Therefore, it is the opinion of this office that there is no appropriation now 
which may properly be impounded because of the retirement and absence of 
Mr. Hardie from Frankford Arsenal. Decision is requested as to whether or 
not his opinion is correct. 


Section 203 of the economy act of June 30, 1932, 47 Stat. 403, 
provides: 


No appropriation available to any executive department or independent 
establishment or to the municipal government of the District of Columbia 
during the fiscal year ending June 30, 1933, shall be used to pay the compensa- 
tion of an incumbent appointed to any civil position under the United States 
Government or the municipal government of the District of Columbia which is 
vacant on July 1, 1982, or to any such position which may become vacant after 
such date: Provided, That this inhibition shall not apply (a) to absolutely 
essential positions the filling of which may be authorized or approved in writing 
by the President of the United States, (b) to temporary, emergency, seasonal, 
or cooperative positions, or (c) to commissioned warrant, warrant, and enlisted 
personnel, and cadets, of the Coast Guard. The appropriations or portions of 
appropriations unexpended by the operation of this section shall not be used for 
any other purposes but shall be impounded and returned to the Treasury, and 
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a report of all such vacancies, the number thereof filled, and the amounts unex- 
pended, for the period between July 1, 1932, and October 31, 1982, shall be sub- 
mitted to Congress on the first day of the next regular session: Provided, That 
such impounding of funds may be waived in writing by the President of the 
United States in connection with any appropriation or portion of appropriation, 
when, in his judgment, such action is necessary and in the public interest. 

Said section 203 requires the impounding of the compensation of 
the vacant position formerly occupied by the retired employee so 
long as it shall remain vacant, and the fact that it may present some 
administrative difficulty to determine the appropriations to be 
charged constitutes no reason for not complying with the law. 
Where an employee’s compensation has been paid in the past from 
various appropriations, it will be for administrative designation 
which of the appropriations are to be charged with the impounded 
fiinds and the pro rata amount to be charged to the respective appro- 
priations. To this end it is suggested that there might be used, as 
a basis for such charges, the pro rata distribution of the employee's 
salary for the past fiscal year or an estimate as to what the distribu- 
tion would have been if he had remained in the service. 


(A-43785) 
ECONOMY ACT—NATIONAL GUARD PAY—LEAVE 


Field training pay of National Guard officers, including warrant officers, being 
the same as that of officers of the Recular Army, of the same rank and 
length of service, is reduced accordingly by 844 per cent. ., 

As armory drill pay, and administrative function pay of officers of the National 
Guard, may not exceed $1,000 per annum, such compensation is not affected 
by the economy act. 

United States property and disbursing officers and caretakers of the National 
Guard who receive pay at a rate in excess of $1,000 per annum are subject 
to an 81% per cent reduction, or such lesser reduction as may be necessary 
to reduce their compensation to $1,000 per annum. 

The annual leave with pay granted to caretakers of the National Guard by 
N. G. R. 79 is not restricted to time spent in field training, and is not 
military leave such as is granted by statute to civilian employees for 
National Guard training purposes. Such annual leave is accordingly 
suspended during the fiscal year 1933 by section 103 of the economy act. 


Comptroller General McCarl to the Secretary of War, August 9, 1932: 


There has been received your letter of July 28, 1932, as follows: 


In considering the application to the National Guard of the provisions of 
Part IL of the legislative appropriation act of 1933, approved June 30, 1932, 
Pub. No. 212, your decision is requested upon the following questions: 

(a) Is the field training pay of officers and warrant officers affected by the 
act? 

(b) Is the armory drill pay of officers and warrant officers affected? 

(c) Is the administrative functions pay of officers affected? 

(d) Is the pay of United States property and disbursing officers who receive 
pay at the rate of more than $1,000.00 per annum affected? 

(e) Is the pay of caretakers who receive pay at a rate of more than $1,000.00 
per annum affected 

(f) May commissioned or enlisted caretakers be granted 15 days’ annual 
leave with pay for the purpose of participating in field training with their 
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crganizations, which leave appears to be in effect, a “ Military leave” authorized 
by par. 11, NGR 79? 

The War Department will appreciate your early decision upon the questions 
submitted above. 


The questions will be answered in the order stated. 


(a) Section 94 of the act of June 3, 1916, 39 Stat. 206, provides 
that during the participation of the National Guard in encampments, 
maneuvers, or other exercises for field and coast-defense instruction, 
the officers and enlisted men shall be entitled to the same pay, sub- 
sistence, and transportation as officers and enlisted men of corre- 
sponding grades of the Regular Army are or thereafter may be 
entitled to by law. Sections 104 (a) and (b) and 105 (d) (6) of 
the act of June 30, 1932, 47 Stat. 400, 401, provide: 


Spe. 104. When used in this title— 

(a) The terms “ officer” and “ employee ” mean any person rendering services 
in or under any branch or service of the United States Government or the 
government of the District of Columbia, but do not include (1) officers whose 
compensation may not, under the Constitution, be diminished during their con- 
tinuance in office: (2) Senators, Representatives in Congress, Delegates, and 
Resident Commissioners; (3) officers and employees on the rolls of the Senate 
and House of Representatives; (4) carriers in the Rural Mail Delivery Service; 
(5) officers and members of the police department of the District of Columbia, 
of the fire department of the District of Columbia, of the United States park 
police in the District of Columbia, and of the White House police; (6) teachers 
in the public schools of the District of Columbia; (7) publie officials and em- 
ployees whose compensation is derived from assessments on banks and/or is 
not paid from the Federal Treasury; (8) the enlisted personnel of the Army, 
Navy, Coast Guard, and Marine Corps; (9) postmasters and postal employees 
of post offices of the first, second, and third classes whose salary or allowances 
are based on gross postal receipts, and postmasters of the fourth class; (10) 
any peron in respect of any office, position, 01 employment the amount of com- 
pensation of which is expressly fixed by international agreement; and (11) any 
person in respect of any office, position, or employment the compensation of 
which is paid under the terms of any contract in effect on the date of the enact- 
ment of this act, if such compensation may not lawfully be reduced. 

(b) The term “ compensation ” means any salary, pay, wage, allowance (ex- 
cept allowances for subsistence, quarters, heat, light, and travel), or other 
emolument paid for services rendered in any civilian or noncivilian office, po- 
sition, or employment; and includes the retired pay of judges, and the retired 
pay of all commissioned and other personnel of the Coast and Geodetic Survey, 
the Lighthouse Service, and the Public Health Service, and the retired pay of 
all commissioned and other personnel (except enlisted) of the Army, Navy, 
Marine Corps, and Coast Guard; but does not include the active or retired pay 
of the enlisted personnel of the Army, Navy, Marine Corps, or Coast Guard; 
and does not include payments out of any retirement, disability, or relief fund 
made up wholly or in part of contributions of employees.” 

Sec. 105. During the fiscal year ending June 30, 1933— 


(d) In the case of the following persons the rate of compensation is re- 
duced as follows: If more than $1,000 per annum but less than $10.000 per 
annum, 8144 per centum; * * * 

*” * * * * * * 


(6) Officers and employees (as defined in section 104 (a)) occupying posi- 
tions the nature of the duties and periods of work of which make it impracti- 
cable to apply the provisions of subsections (a) and (b) of section 101. 


The field training pay of National Guard officers, including war- 
rant officers, being the same as that of officers of the Regular Army, 
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it follows that their pay is reduced accordingly; that is, by 844 
per cent. 

(b) and (c) Section 109 of the national defense act of June 3, 
1916, 39 Stat. 209, as amended (U.S. C. 32:148) prescribes the pay 
of captains, lieutenants, and warrant officers belonging to organiza- 
tions of the National Guard at one-thirtieth of the base pay of their 
grade for each drill attended not exceeding 60 in any year; for offi- 
cers above the grade of captain a pay not exceeding $500 per annum, 
and for officers below the grade of major not belonging to organiza- 
tions a pay not exceeding four-thirtieths of the monthly base pay 
of their grades is authorized for the performance of their appro- 
priate duties. In addition, a maximum of $240 per annum is au- 
thorized for officers commanding organizations less than a brigade 
for the faithful performance of their administrative functions. As 
in any case no officer would be entitled for armory drill pay to as 
much as $1,000 per annum by reason of the drill pay and adminis- 
trative functions pay, such compensation is not affected by the 
economy act. 

(d) and (e) United States property and disbursing officers and 
caretakers who receive pay at a rate in excess of $1,000 per annum - 
are within the definition of officers or employees found in paragraph 
104 (a) of the economy act and are subject to an 814 per cent re- 
duction or such lesser reduction as may be necessary to reduce their 
compensation to $1,000 per annum. See A-43204, July 29, 1932. 

(f) The annual leave with pay of 15 days granted to caretakers 
of the National Guard by N. G. R. 79 is not restricted by the regu- 
lation to the time spent in field training. The duty of caretakers 
if enlisted men of the organization would necessarily take them 
with the organization and require participation in such training and 
no military leave would be necessary for that purpose. The only 
effect of granting them leave of absence with pay concurrently with 
the period of such training is to remove the restriction against the 
receipt of both their caretakers’ pay and training pay at the same 
time. In no sense of the word is such leave to be considered as 
military leave such as is granted by the act of June 3, 1916, 39 Stat. 
309, to civilian employees for National Guard training purposes. See 
decision 1 Comp. Gen. 602, as modified by A-27362, July 5, 1929. 
Accordingly, no leave with pay may be granted caretakers during 
the fiscal year 1933, such leave being prohibited by section 103 of the 
economy act. 





218 DECISIONS OF THE COMPTROLLER GENERAL 
(A-43792) 


ECONOMY ACT—PER DIEM IN LIEU OF SUBSISTENCE—DEPENDENTS 
OF FOREIGN SERVICE OFFICERS 


The transportation of families of Foreign Service oflicers being authorized 
only as incidental to the transportation of officers themselves, the sub- 
sistence expenses of the family when authorized to be transported at 
Government expense should be limited to a per diem not exceeding $5, 
in lieu of all subsistence expenses and all fees and tips to porters and 
stewards, for travel within the United States, or an average per diem not 
to exceed $6 beyond the continental limits of the United States, having 
due regard to the differing needs between adult and younger members 
of the family in fixing the respective per diems. 


Comptroller General McCarl to the Secretary of State, August 9, 1932: 


There has been received your letter of August 1, 1932, as follows: 


The legislative act of June 30, 1932 (economy act), provides in section 207 
for the discontinuance of payment of actual expenses of subsistence of “ Civilian 
officers and employees of the departments and establishments while traveling 
on official business” and the substitution therefor of a per diem allowance. 
Section 803 of the act makes this provision applicable to all appropriation acts 
for the fiscal year 1933. 

In the appropriation for the Department of State for transportation of 
Foreign Service officers, Public No. 232, July 1, 1932, provision is made for 
the traveling expenses of Diplomatic, Consular, and Foreign Service officers 
and other employees of the Foreign Service and for “the itemized and verified 
statements of the actual and necessary expenses of transportation and sub 
sistence, under such regulations as the Secretary of State may prescribe, 
of their families and effects.” 

Obviously to allow an officer or employee a per diem and require him 
when his wife and family accompany him to render an account for the 
actual expenditures which he incurs for subsistence for them creates con- 
siderable difficulty administratively in accounting and the auditing of accounts. 

In view of this and what is believed to have been the obvious intent of 
Congress that per diem allowances should be substituted in all cases for 
actual expenditures for subsistence, notwithstanding section 207 mentions 
only officers and employees, the department would be glad to receive an 
expression of your opinion whether it may grant per diem allowances to 
members of an officer's family notwithstanding the provision of the appropria- 
tion quoted above as to “the itemized and verified statements of the actual 
and necessary expenses.” 

Should you decide that per diems in lieu of actual subsistence expenses 
may be granted members of the families of officers and employees, perhaps 
you would be good enough to pass upon the adequacy to meet the situation 
of the enclosed draft of a departmental order abolishing all provisions for 
payment on an actual expense basis. 


Sections 207 and 208 of the economy act of June 30, 1932, 47 Stat. 
405, provide as follows: 


Sec. 207. Section 3 of the subsistence expense act of 1926, approved June 38, 
1926 (44 Stat. 688, 689), is hereby amended to read as follows: 

“Sexo. 3. Civilian officers and employees of the departments and establish 
ments, while traveling on official business and away from their designated 
posts of duty, shall be allowed, in lieu of their actual expenses for subsistence 
and all fees or tips to porters and stewards, a per diem allowance to be pre 
scribed by the head of the department or establishment concerned, not to ex- 
ceed the rate of $5 within the limits of continental United States and not to 
exceed an average of $6 beyond the limits of continental United States.” 

Sec. 208. Sections 4, 5, and 6 of the said subsistence expense act of 1926 are 
hereby repealed, and section 7 thereof is hereby amended by striking out the 
reference therein to actual expenses so that the section as amended will read 
as follows: 
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“ Sec. 7. The fixing and payment, under section 3, of per diem allowance, or 
portions thereof, shall be in accordance with regulations which shall be pro- 
mulgated by the heads of departments and establishments and which shall be 
standardized as far as practicable and shall not be effective until approved by 
the President of the United States.” 

The transportation of families of foreign-service officers is author- 
ized only as an incident to the transportation of the officers them- 
selves and, accordingly, may be considered as subject to the same 
rules and regulations. It would be proper, therefore, to limit the 
members of an officer’s family when authorized to travel at Govern- 
ment expense to a per diem of not to exceed $5 in lieu of all expenses 
of subsistence and all fees and tips to porters and stewards for travel 
within the United States or an average per diem not to exceed $6 
beyond the continental limits of the United States, having regard 
also in fixing per diem to the differing needs between adult and the 
younger family members. 

The paragraph 7 (a) of the proposed regulations, submitted by 
you, provides for per diem allowance to members of an officer’s fam- 
ily “in all circumstances in which transportation is authorized for 
such member of a family.” As the per diem allowance is in lieu of 
subsistence expenses, it is suggested that there be inserted after the 
word “transportation” the words “and subsistence expenses are,” 
eliminating the word “is.” With this modification the proposed 
regulations do not appear at this time to be objectionable, but will 
be for further consideration should any claims or accounting ques- 
tions arise thereunder. 


(A-43811) 


ECONOMY ACT—COMPENSATION REDUCTIONS—DEPUTY CLERK OF 
COURT AND UNITED STATES COMMISSIONER 


If the fees claimed by a United States commissioner when added to his salary 
as deputy clerk of court will exceed $1,000 per annum or $250 per quarter. 
the aggregate (salary plus fees) must be reduced by 844 per cent, or such 
lesser amount as will reduce the aggregate compensation to $1,000 per 
annum or $250 per quarter. 


Comptroller General McCarl to the Attorney General, August 9, 1932: 


There has been received your letter of August 2, 1932, as follows: 


Your decision is respectfully requested as to whether the salary of a deputy 
clerk of a United States district court, which is fixed at a rate of less than 
$1,000 per annum, and who also holds the office of United States commissioner, 
pursuant to the provisions of the acts of May 28, 1896, March 4, 1921, and June 
16, 1921 (paragraphs 1492 and 1494 of the Book of Instructions to Court Of- 
ficials, dated October 1, 1929), making his aggregate compensation substantially 
in excess of $1,000 per annum, is subject to a deduction of 814%, on account 
of furlough leave, under the provisions of the economy act. 


The act of June 16, 1921, 42 Stat. 41, provides: 


* * * That clerks of United States district courts, their deputies and 
assistants, who are or may be appointed United States commissioners, may 
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receive compensation for both offices in an aggregate amount not exceeding the 
rate of $2,000 per annum. * * 


The applicable provisions of the economy act provide as follows: 


Spo. 104. When used in this title— 


(a) The terms “ officer” and.“‘employee” mean any person rendering serv- 
ices in or under any branch or service of the United States Government or the 
government of the District of Columbia, * * * 

(b) The term “ compensation” means any salary, pay, wage, allowance (ex- 
cept allowances for subsistence, quarters, heat, light, and travel), or other 
emolument paid for services rendered in any civilian or noncivilian office, 
position, or employment; * * * 

Sec. 105. During the fiscal year ending June 30, 1933— 

» = * * 


* * * 


(d) In the case of the following persons the rate of compensation is reduced 


as follows: If more than $1,000 per annum but less than $10,000 per annum, 84% 
per centum: * * 


o * a 7 * * - 

(6) Officers and employees (as defined in section 104 (a)), occupying posi- 
tions the nature of the duties and periods of work of which make it im- 
practicable to apply the provisions of subsections (a) and (b) of section 101; 

” * + + = * = 


(e) Subsections (c) and (d) of this section shall not operate (1) so as to 
reduce any rate of compensation to less than $1,000 per annum, * * 

The act of June 16, 1921, swpra, specifically includes the fees of 
United States commissioners in the term “compensation.” Accord- 
ingly, if the fees claimed by a United States commissioner, when 
added to the salary as clerk of the court, will exceed $1,000 per an- 
num or $250 per quarter, the aggregate (salary plus amount of fees) 
must be reduced by 814 per cent, unJess such reductions will reduce 
said aggregate below $1,000, in which event the aggregate will be 
reduced only to $1,000 per annum, or $250 per quarter. 


(A-43819) 


ECONOMY ACT—EMPLOYEES PAID FROM DONATED FUNDS— 
NATIONAL PARK SERVICE 


Any employees in the National Park Service whose salary is paid entirely 
from donated funds are not subject to the compensation reduction pro- 
vided in Title I of the economy act, but if employees’ salaries are not 
paid wholly from donated funds, or if the funds are donated merely as 
a contribution toward accomplishment of a work or project on which 
appropriated moneys are also to be used, such employees are subject to 
the applicable provisions of Title I. 


Comptroller General McCarl to the Secretary of the Interior, August 9, 1932: 
There has been received your letter of August 3, 1932, as follows: 


In connection with Part II of Public Act No. 212, approved June 30, 1932, 
the following is submitted for your decision: 

In the case of moneys donated for a specific purpose and where employees 
are paid from such donations, it is our understanding that it is not neces- 
sary to impound any of these donations due to the fact that this money was 
not appropriated from government funds. In the case of donations for the 
accomplishment of a specific object any unexpended balance ordinarily must 
be returned to the donor. 
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In connection with the preceding paragraph particular reference is had to 
donations for the benefit of the National Park Service which are covered 
into the Treasury as “ Miscellaneous receipts 4890, donations to National Park 
Service,” and subsequently transferred to the title “4s470, National Park 
Service donations,” for expenditure for the specific purpose of the donations. 

Your comments and decision on the above would be greatly appreciated at 
the earliest practicable date. 

The act of June 5, 1920), 41 Stat. 917, authorizes the Secretary of 
the Interior to accept donations of land and of money for national 
park purposes. Section 104 (a) (7) of the economy act of June 30, 
1932, 47 Stat. 400, exempts from the provisions of Title I of the 
economy act public officers and employees whose compensation is 
not paid from the Federal Treasury. Accordingly, if there are 
any employees in the National Park Service whose salary is paid 
entirely from donated funds, such employees would not be subject 
to the compensation reduction provided in Title I of the economy. 
act. A-43369, July 20, 1932, 12 Comp. Gen. 90. However, if em- 
ployees’ salaries are not paid wholly from donated funds, or if the 
funds are donated merely as a contribution toward the accomplish- 
ment of a work or project on which appropriated moneys, also, 
are to be used, so that the donation serves to augment the appropria- 
tion out of which the salaries ordinarily are paid, it could not be 
said that such employees are not paid from the Federal Treasury; 
hence, they would be subject to the applicable provisions of Title I 
of the economy act. 


(A-43840) 
ECONOMY ACT—PART-TIME EMPLOYEES—FIRE FIGHTERS 


Under the provisions of section 105 (d) (6) of the economy act, the compensa- 
tion of fire fighters under the Forest Service, as well as the compensation 
of all part-time, temporary, or seasonal positions to which the 5-day week 
or legislative furlough may not be applied, are subject to the 844 per cent 
reduction. 


Comptroller General McCarl to the Secretary of Agriculture, August 9, 1932: 


Consideration has been given to your letter of August 5, 1932, as 
follows: 


From previous decisions it is our present understanding that wages of fire 
fighters temporarily employed in the Forest Service are subject to the provi- 
sions of the act of June 30, 1932, Public 212. Since this interpretation came 
to our attention deductions of 8% per cent have been made where the wages 
were at rates in excess of the equivalent of $1,000 a year computed as we 
understand the act and your decisions. Because of the peculiar nature of this 
work considerable doubt has arisen as to the basis for determining ,a) whether 
the rate is above $1,000 per annum and (b) the amount vf deduction to be 
made for impoundage when the rate is above $1.000. Section 3738 R. S. fixes 
eight hours as a day’s work for laborers, workmen, and mechanics and the 
act of August 1, 1892 (27 Stat. 340) prohibits employment for a longer period 
in any one calendar day “except in case of extraordinary emergency.” Under 
that exception fire fighters are frequently employed for long hours, the hours 
varying from an hour to 16 hours or more on individual days, depending on 
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conditions, and the period of employment is very irregular; continuous em. 
ployment may extend from a fraction of a day to extreme cases of a month 
and total employment within a year may extend in extreme cases to two 
months in normal seasons, 

Persons employed for fire fighting are usually hired at hourly or daily rates 
plus subsistence. Under your Decision A-43198 of July 16, compensation for 
overtime is excluded in determining the equivalent rate per annum; conse- 
quently we assume that in arriving at the per annum equivalent for fire 
fighters an 8-hour day and a 307-day year should be used. On that basis if 
the hourly rate plus % of the daily subsistence value exceeds 40 cents or the 
daily rate exceeds $3.25, it is considered that the rate is above the equivalent 
of a $1,000 annual rate and subject to deduction. If 40 cents or less, no de- 
duction is being made regardless of the number of hours that the employee 
may work in any one day or the average number of hours for the days that he 
is continuously employed. 

When the rate as above determined is in excess of 40 cents an hour, or $3.25 
per day, our computations for the pay roll under existing instructions are as 
follows: ; 

1. Multiply the cash rate per hour by the number of hours or the daily rate 
by the number of days. 

2. In the “Allowances” columns enter the actual value of subsistence. For 
example: For 3 days’ employment (9 meals) with a subsistence value of 80 
cents a day, the allowance value is $2.40. 5 

3. Add No. 1 to No. 2 and deduct 8% per cent of the total for impoundage; 
no reduction below the $1,000 equivalent. 

Under the plan outlined above if an employee works 21 hours in two days 
at 35 cents an hour with subsistence valued at 80 cents a day, his total hourly 
rate would be considered at 45 cents an hour for the purpose of determining 
the annual equivalent. Pay-roll computation would be 21 times 35 ($7.35) 
plus $1.60 subsistence, total $8.95, minus 75 cents impoundage, net $8.20. At 
$4.00 a day the computation for the two days would be $8.00 plus $1.60 minus 
80 cents, net $8.80. If the cash hourly rate is 25 cents the rate for purposes 
of the $1,000 equivalent would be 35 cents and, regardless of the number of 
hours actually employed per day, is not subject to reduction. 

I shall be glad to be informed at the earliest date possible whether our 
present basis is correct and if not, please advise fully the basis that should 
be used. Except in the most urgent cases, since this uncertainty has developed, 
wages are not being paid and an immediate decision would reduce the hard- 
ships occasioned by delayed payments. 


In the decision of July 14, 1932, to the Secretary of the Navy, 
A-43185, 12 Comp. Gen. 30, it was held: 


* * * 


If it is administratively impractical to apply the 5-day week or 
legislative furlough to any persons regularly working only part time, who 
come within the terms “ officer” and “employee” as defined in section 104 of 
the statute, their compensation rate as of June 30, 1932, is subject to 844 per 
cent reduction. See section 105 (d) (6). 

This principle is for application not only to part-time employees 
but to rates of compensation of part-time, temporary, or seasonal 
positions to which the 5-day week or legislative furlough may not 
be applied. Accordingly, the principle is applicable to the wages 
of fire fighters temporarily employed under the Forest Service. It 
may be stated as a general rule that all classes of employees who were 
not entitled to annual leave prior to July 1, 1932, should be regarded 
as coming within the provisions of section 105 (d) (6). 

The rules for computing compensation deductions and the im- 
pounding of the amount thereof stated in your letter are correct. 
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(A-43198) 
ECONOMY ACT—PIECE WORKERS—5-DAY WEEK 


The compensation of piece workers placed on a 5-day week under the terms of 
section 101 (a) of the economy act, shall be computed on the number of 
pieces produced multiplied by the established piece rate plus one-tenth 
thereof (which may be assumed to be the amount that would have been 
earned Saturday forenoon), plus the hourly rate previously paid for Satur- 
day half holiday, the total to be reduced by one-eleventh thereof, the 
amount of such reduction to be impounded. 


Comptroller General McCarl to the Secretary of War, August 10, 1932: 


Consideration has been given to your letter of July 29, 1932, as 
follows: 


Reference is made to decision of the Comptroller General of the United States, 
A-43198, dated Juiy 16, 1932, in reply to certain questions presented in letter 
from this department dated July 5, 1932, relative to the application to certain 
employees at arsenals of the provisions of Part II of the so-called economy act 
of June 30, 1932. (Public No. 212, 72d Congress.) 

In reply to question (4), your decision holds, as follows, in connection with 
the compensation of piece-work employees 

“As to those receiving a rate in excess of $1,000 per annum placed on a 5-day 
week under the terms of section 101 (a) of the statute, which is understood to 
have been the action in this instance, the compensation of the employee in the 
illustration should be computed by adding together (a) piece work—number. of 
pieces produced multiplied by the established piece rate plus 1/11 thereof—to 
determine the rate prior to July 1, 1932, by. reason of the Saturday half day 
law, this total to be reduced by 1/11 thereof and impounded, and (b) number of 
per diem hours worked multiplied by the hourly rate computed in accordance 
with the following (quoting from answer to question 2, decision of July 8, 
1932, A-43126, to the Public Printer) : 

“* Under subsection (a) the per diem rate of compensation of a per diem 
employee will be 1/5 of 10/11 of the former regular weekly (54% days or 44 
hours) rate of compensation of employees, and the per hour rate will be 1/8 
(8-hour work day) of such per diem rate. * * *’” 

Pieceworkers in the Ordnance Department are always assigned a per diem 
rate which is used in computing their wages at times when they are assigned 
to work for which piece rates have not been established and on days when 
they are entitled to pay but do not work, such as national holidays, etc. 
Employees frequently work for part of the pay period on piecework rates and 
for another part on per diem rates. The day may be divided similarly. The 
above decision would reduce the compensation of a pieceworker employed dur- 
ing the five-day week on piecework to less than that which he formerly earned 
in a five and one-half day period on piecework. 

To illustrate, take the case of a pieceworker who completes his operation on 
an average of 20 pieces per day for which a piece rate of 33 cents has been 
established. He has been assigned a per diem rate of $6.00 per day. Before 
July 1, 1932, he would have earned 

$0.33 X 20 X 51%4=$36.30 


in a week on piecework and $3.00 on per diem for Saturday afternoon, or a 
total of $39.30 for the week. Based on the above decision he would now earn 
$0.36 X 20 X 5=$36.00 
on piecework, from which 1/11 of $36.00 ($3.27) would have to be deducted, 
leaving his earnings for the week at $32.73. This is $6.57 or 16.7% less than 
his earnings before July 1. It would appear that under the law his earnings 


should be: 
$0.33 X 20 X 5= $33.00 

for piecework and 10/11 of $3.00 ($2.73), or a total of $35.73 for the week. 
This is 10/11 of $39.30, his former earnings for the week, and such a reduction 
would seem to be the intent of the law. 

It is believed that the reduction in the working time of 1/11 automatically 
reduces the pieceworker’s wage during the time occupied in piecework by the 
1/11 required by law and that he is entitled in addition to either 1/11 of his 
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per diem rate for each day worked during the period or to 1/11 of his piece- 
work earnings for the period. It would simplify the computation of his wages 
for the period very greatly if the per diem rate could be used in computing 
that part of the wage of a pieceworker allowed by law in excess of his actual 
earnings under the new system. 


There is attached hereto a set of rules for determining the pay of per diem 
and piecework employees which was issued pending decisions of the Comptroller 
General on the economy act. The second and third rules apply to pieceworkers. 
It is believed that they comply with the law and offer a convenient means of 
computing wage tables and pay rolls. 

In view of the facts set forth above, it is requested that further considera- 
tion be given to your decision of July 16, 1932. 

The rule for computing the rate of compensation of pieceworkers 
on a 5-day week appearing in decision to you of July 16, 1932, A- 
43198, 12 Comp. Gen. 57, was based on the assumption that the em- 
ployees were paid for Saturday prior to July 1, 1932, on a piecework 
basis, that is, on the basis of the average pieces produced, and not on 
a per diem or per hour basis, as seems to have been the fact. 

Therefore, that part of the rule stated in said decision appli- 
cable to pieceworkers under (a) may be restated as follows: 

(a) Piecework—number of pieces produced multiplied by the 
established piece’ rate plus one-tenth thereof (which may be assumed 
to be the amount that would have been earned Saturday forenoon), 
plus the hourly rate previously paid for Saturday half holiday— 
to determine the rate prior to July 1, 1932, by reason of the Saturday 
half-holiday law—the total to be reduced by one-eleventh thereof, 
the amount of such reduction to be impounded. 

For instance, in the example given in your letter, the computation 
would be as follows: 


i as ae alien inecemeennnenemareensiints HEE 
a cent tice en inthe eee eateningenteinintenitlinne 3. 00 
a ae aa Relate iahrireee een shigicentrentntiptoiaiiaiae 39. 30 


The employee would receive for the week ten-elevenths of $39.30, 
or $35.73, and there would be impounded the remaining one-eleventh, 
or $3.57. 

The rules which you have forwarded appear to produce the same 
result in so far as the employee is concerned, but do not provide for 
the impounding of any portion of the compensation, which is the 
requirement of the economy act. 





(A-43643) 


ECONOMY ACT—LONGSHOREMEN 


Longshoremen or stevedores while temporarily engaged in loading or unloading 
Federal goods, whose rate of wages is paid by the Government pursuant 
to a general agreement between a group of employers, including a Federal 
agency, and an organization of such employees, are not “ employees” of the 
Government working under a personal-service contract with the Govern- 


ment, and their rate of wages is not subject to the percentage reduction 
required by the economy act. 
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Comptroller General McCarl to Maj. W. D. Dabney, United States Army, 
August 10, 1932: 


There have been received your two letters dated July 21, 1932, as 
follows: 


1. The inclosed pay roll of the War Department, Quartermaster Corps, Office 
of the Superintendent, Army Transport Service, Brooklyn, N. Y., covering serv- 
ices of Edward G. Driver, stevedore (longshoreman), on July 21, 1982, in the 
sum of $6.80, having been presented to me, a disbursing officer, for payment, is 
forwarded requesting advance decision as to the correct amount payable. 

2. This employee was hired at the rate of 85¢ per hour for a period of 8 hours 
(one day) 8 a. m,. to 12 noon and 1 p. m, to 5 p. m. under the longshoremen’s 
agreement dated Oct. 1, 1931, entered into by the U. 8S. Shipping Board as 
representing the United States, Deepwater Steamship Lines and Contracting 
Stevedores of the Port of Greater New York and vicinity, all party of the first 
part ; and the International Longshoremen’s Association and its affiliated locals, 
party of the second part. He was required to perform services in connection 
with necessary stevedoring incident to loading an Army transport. His employ- 
ment is of short duration and limited to completion of a particular job. 

With reference to the longshoremen’s agreement of Oct. 1, 1931, this agree- 
ment regulates the wages to be paid longshoremen employed loading and dis- 
charging foreign and domestic ships at this port. The agreement specifies an 
8-hour day, 514%4-day week (44 hours), and a maximum of 277 working days a 
year for longshoremen at the prescribed rate of 85¢ per hour. 

3. Does this class of employee come under the exception specified in section 
104, act of June 30, 1932. Public No. 212, subdivision (a) (11):i.e: * * * 
“any person in respect of any office, position, or employment the compensation 
of which is paid under the terms of any contract in effect on the date of the 
enactment of this act, if such compensation,may not Jawfully be reduced,” or 
does this class of employee come under the provisions of section 101 (b) pro- 
viding for a deduction of 814% for short-time temporary employees. 

1. The inclosed pay roll of the War Department, Quartermaster Corps. office 
of the Superintendent, Army Transport Service, Brooklyn, N. Y., for July 15. 
1932, in the sum of $5.30 covering services of longshoremen for overtime, having 
been presented to me, a disbursing officer, for payment, is forwarded requesting 
advance decision as to the correct amount payable. 

2. These employees were hired for overtime work 7 a. m. to 8 a. m. under the 
longshoremen’s agreement dated Oct. 1, 1931, entered into by the U. S. Shipping 
Board, as representing the United States, Deepwater Steamship Lines, and Con- 
tracting Stevedores of the Port of Greater New York and vicinity, all party of 
the first part, and the International Longshoremen’s Association and its affili- 
ated locals, party of the second part. This overtime service was required in 
connection with necessary stevedoring incident to docking an Army transport. 
Their employment for this service is of short duration and limited to completion 
of a particular’ job. 

3. Shall this pay roll be paid under the provisions of section 101 (b), act of 
June 30, 1932, Public No. 212, providing for a deduction of 814% for short-time 
temporary employees, or 

Does this class of short-time temporary employees come under the exception 
specified in section 104 (a) (11); i. e.. “any person in respect of any office, 
position, or employment the compensation of which is paid under the terms of 
any contract in effect on the date of the enactment of this act, if such compen- 
sation may not lawfully be reduced.” or 

Is this class of employees affected by the provisions of section 211? 


The individual longshoreman or stevedore, while temporarily en- 
gaged in loading or unloading Federal goods, is not working under 
a personal-service contract with the United States Government, and 
he would not, ordinarily, be classed as an “officer” or “employee ” 
of the United States within the meaning of the economy act. 

It is believed, therefore, that the situation here presented comes 
within the terms of exception (11) to the definition of “ officer” and 
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“employee” in section 104 of the economy act. Accordingly, you 


are advised that the wage rates of the individuals appearing on the 
pay-roll vouchers forwarded with your letters need not be reduced 
by reason of any provision in the economy act. 

The pay-roll vouchers are returned and payment thereon is author- 
ized in the absence of any other objection. 


(A-43782) 


ECONOMY ACT—BAILIFFS AND TEMPORARY LABORERS 


Temporary laborers at $4 a day and bailiffs at $4.50 a day are within the 
definition of officers and employees in section 104 (a) of the economy act, 
and as their daily compensation is at a rate in excess of $1,000 per annum 
it must be reduced by 814 per cent. 


Comptroller General McCarl to the Attorney General, August 10, 1932: 
There has been received your letter of July 30, 1932, as follows: 


Your decision is respectfully requested as to whether the compensation of 
the employees named below is subject to the deduction of 814%, under the 
economy act: 

(a) Temporary laborers employed by the United States marshals, upon 
authorization by the department, with compensation at a rate of approxi- 
mately $4.00 per day each. These laborers are employed for the purpose of 
assisting the marshals in destroying liquors and articles which are seized and 


condemned under the provisions of the national prohibition act and the internal 
revenue laws. 


(b) Bailiffs who are employed by the United States marshals and are 
appointed for such days as they attend upon the court when actually in session 
and the judge present and presiding, or present in chambers (par. 892, Book 
of Instructions, dated October 1, 1929). By departmental Order No. 2298, 
dated July (June) 28, 1932, a copy of which is enclosed herewith, the compensa- 
tion of bailiffs was reduced from $5.00 per day to $4.50 per day. 


As the temporary laborers and bailiffs come within the definition 
of officers and employees in section 104 (a) of the act of June 30, 
1932, 47 Stat. 400, and their daily compensation when multiplied by 
307 as required by section 104 (c), gives an annual rate in excess of 
$1,000, it follows that these employees are subject to the applicable 
provisions of Title I of the economy act. In view of the nature and 
periods of their employment, it would not appear practicable to 
apply either the 5-day week or the furlough provisions, and accord- 
ingly, under the authority of section 105 (d) (6), 47 Stat. 401, their 
compensation would be subject to an 814 per cent reduction. 
A-43666, August 2, 1932, 12 Comp. Gen. 167. 

It is noted that Order 2298, issued June 28, 1932, and effective 
July 1, 1932, reduces the pay of the bailiffs from $5 to $4.50 a day. 
As this appears to be an administrative reduction without regard to 
the provisions of the economy act, the 814 per cent reduction required 
by the economy act should be deducted from the $4.50 rate so pre- 
scribed and be impounded. 
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(A-42614) 
CONTRACTS—EXTRA WORK—DELAYS—DAMAGES 


Where a contract for Government work reserves the right to suspend the 
work and provides for changes therein and an adjustment of price to 
cover the increase or decrease resulting from such changes, the contractor 
is not entitled to any payment, in addition to the amount agreed upon 
for the required changes, as reimbursement of alleged increased costs 
incurred while the work was suspended pending determination of the 
changes to be made. 

Where the contract obligated the contractor to obtain required permits in 
connection with completing performance of the contract work, without 
additional expense to the Government, and upon his failure to obtain a 
permit from a railroad company to place a sewer main under its tracks, 
the Government subsequently by negotiations obtained such permit, there 
is no legal authority to reimburse the contractor for any expenditures or 
losses in connection with the contract work, as for either extra work or 
damages, resulting from delays in obtaining such permit. 


Decision by Comptroller General McCarl, August 11, 1932: 

There has been presented to this office for consideration and 
settlement the claim of Ebenholtz & Co. (Inc.) for the sum of 
$4,909.51 as balance alleged to be due under its United States Vet- 
erans’ Bureau contract No. VBc—675, dated April 30, 1930, in addi- 
tion to payments heretofore received, for the construction of certain 
utility buildings and radial brick chimney at the United States Vet- 
erans’ Hospital, North Chicago, II. 

The claim consists of the following items: 

Item 1. &xtra work—pumpilg water in boiler house 
Item 2. Extra work—pumping necessary to protect steamline installa- 


Item 3. Extra work—wet earth excavations 
Item 4. Insurance on labor 


3, O72. 54 
Item 4-a. Overhead, 10% 307. 25 


3, 379. 79 
Item 4-b. Profit, 10%- 337. 98 


3, 717. 77 

Item 5. Subsoil drain in building #32 116. 75 
Item 6. Overhead expetses, November 15 to December 24, 1930. 1, 074. 99 

Total amount of claim 

Under the terms and the conditions of the contract and the speci- 
fications made a part thereof, the contractor agreed, for and in con- 
sideration of payment of the stipulated sum of $255,090, to furnish 
all labor and materials and to perform all work required for con- 
structing and furnishing complete, at the United States Veterans’ 
Hospital, North Chicago, Ill., one laundry building No. 30, one 
garage building No. 31, one storehouse building No. 32, and boiler 
house and bunker building No. 33, one incinerator building No. 34, 
and all roads, grading, and drainage in connection therewith, to- 
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gether with all plumbing, heating, boiler plant and incinerator equip- 
ment, electrical work, outside sewer, water, steam and electrical dis- 
tribution systems, and one radial brick chimney, in strict accordance 
with the specifications, schedules, and drawings therefor; and all of 
said work would be completed within 180 calendar days after receipt 
of the Government’s notice to proceed therewith. The contract pro- 
vided that in case of failure on the part of the contractor to complete 
performance of the work within the contract period, the contractor 
should pay as liquidated damages the sum of $55 for each calendar 
day of delay, excepting for such delays as may be due to causes 
which are excusable under the provisions of article 9 of the contract. 
The contract provided: 


ARTICLE 3. Changes.—The contracting officer may at any time, by a written 
order, and without notice to the sureties, make changes in the drawings and 
(or) specifications of this contract and within the general scope thereof. If 
such changes cause an increase or decrease in the amount due under this con- 
tract, or in the time required for its performance, an equitable adjustment 
shall be made and the contract shall be modified in writing accordingly. No 
change involving an estimated increase or decrease of more than five hundred 
dollars shall be ordered unless approved in writing by the head of the depart- 
ment or his duly authorized representative. Any claim for adjustment under 
this article must be asserted within ten days from the date the change is 
ordered, unless the contracting officer shall for proper cause extend such time, 
and if the parties can not agree upon the adjustment the dispute shall be 
determined as provided in article 15 hereof. But nothing provided in this 
article shall excuse the eontractor from proceeding with the prosecution of the 
work so changed. . 

7. > * . = + . 


ARTICLE 5. Extras.—Except as otherwise herein provided, no charge for any 
extra work or material will be allowed unless the same has been ordered in 
writing by the contracting officer and the price stated in such order. 

* e* « a - + * 

ArTIcLE 10. Permits and care of work.—The contractor shall, without addi- 
tional expense to the Government, obtain all required licenses and permits 
and be responsible for all damages to persons or property that occur as a 
result of his fault or negligence in connection with the prosecution of the work, 
and shall be responsible for the proper care and protection of all materials 
delivered and work performed until completion and final acceptance. 

= * * * - 7 a 


ArTicLE 15. Disputes—Except as otherwise specifically provided in this 
contract, all disputes concerning questions of fact arising under this contract 
shall be decided by the contracting officer or his duly authorized representa- 
tive, subject to written appeal by the contractor within thirty days to the head 
of the department concerned, whose decision shall be final and conclusive upon 
the parties thereto as to such questions of fact. In the meantime the con- 
tractor shall diligently proceed with the work as directed. 

Certain changes were made in the work as it progressed by which 
the contractor’s compensation was increased $1,860.78 by seven 
Change Orders A, B, C, D, F, G, and H, and decreased $156.28 by 
five Change Orders E, I, J, K, and L, thus increasing the contrac- 
tor’s compensation under the contract to $256,794.50 instead of the 
amount stated in the contract. 

It appears that the contractor received the Government’s notice 


to proceed with the work on May 19, 1930. Under the contract terms 
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the completion date thus became November 15, 1930. All of the 
work was not completed, however, until December 23, 1930, a delay 
of 38 calendar days beyond the date fixed by the contract. The 
contracting officer has found that the performance of the contract 
work was delayed for a period of 40 calendar days on account of the 
changes in the plans and specification for the boiler-house building, 
shown on Change Order H, and in obtaining permission from the 
Elgin, Joliet & Eastern Railway Co. for the laying of a sewer main 
under its tracks. As these delays in performance of the contract 
work appear to have been beyond the control and without the fault 
or negligence of coritractor, same are excusable under the terms of 
the contract and no liquidated damages accrued or were charged 
on account thereof. 

The record shows that the contractor has been paid the full con- 
tract price of $256,794.50 for completing performance of the contract. 
The contractor contends, however, that it is entitled to an additional 
$4,909.51 as for extra work, etc., resulting from the delays in per- 
formance caused by the acts of the Government, as follows: That, 
as a result of the discontinuance of work for 45 days on boiler- 
house building No. 33 in order to make certain changes therein, it 
was required to perform additional pumping during the delay period 
with resultant expenditures amounting to $586.56 (plus 10 per cent 
overhead expenses and 10 per cent profit), consisting of labor expense 
(1 laborer, 47 days at $7.80) $366.60, gasoline for pump (376 gallons 
at $0.21) $78.96, and use of pump (47 days at $3) $141; that, as 
a result of the delay of the Government in entering into a contract 
with the Elgin, Joliet & Eastern Railway Co. for permission to 
place a sewer main under its railroad tracks, additional pumping 
was required from July 15 to September 30, 1930, with resultant 
expenditures amounting to $698.88 (plus 10 per cent overhead 
expenses and 10 per cent profit), consisting of labor expense (1 
laborer, 56 days at $7.80) $436.80, gasoline for pump (448 gallons 
at $0.21) $94.08, and use of pump (56 days at $3) $168, in order to 
protect the pipe covering on the installed steam pipe lines at the U 
bend pit No. 2 and at the manholes No. 1 and No. 6; that, as a 
further result of the Government’s said acts in delaying the contract 
work, the outfall sewer could not be promptly completed which 
necessitated completion of 675 cubic yards of wet trench and footing 
excavation, instead of dry as was anticipated, with resultant in- 
creased cost of $2.50 per cubic yard, amounting to $1,687.50; that, 
as a further result of the Government’s said acts in delaying the 
contract work, an expenditure of $99.60 was made for insurance on 
labor during said delay periods; that, as a further result of the 
Government’s said acts in delaying the contract work, the overhead 
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expense of 10 per cent on the extra work amounted to $307.25 and 
the profit of 10 per cent on the extra work amounted to $837.98; 
and that, as a further result of the Government’s said acts in delay- 
ing the contract work, an expenditure of $1,074.99 was made during 
the delay periods, in excess of the contract requirements, consisting 
of the following items: Salary of general superintendent (54% 
weeks at $90) $495; salary of mechanical superintendent (514 weeks 
at $85) $467.50; telephone exchange service, $10.49; and gasoline 
and oil maintenance on automobile, $102. ‘The contractor claims to 
be entitled also to an additional $116.75, as for extra work not in- 
cluded in the contract requirements, consisting of the construction 
of a subsoil drain in building No. 32 so as to keep the floor dry in 
order that the concrete floor could be laid and waterproofed. 

The reports of the administrative officers show that the work on 
the boiler-house building No. 33 was discontinued by the Govern- 
ment during the period from July 16 to September 2, 1930, pending 
decision by the administrative office relative to certain changes to be 
made therein, as shown by Change Order H, subsequently issued on 
October 23, 1930, consisting of the rearrangement of the pump room 
in the boiler house in order to accommodate certain additional 
machinery procured therefor, and that during said delay period of 
47 calendar days the contractor was required to pump off the water 
from the pump room in order to continue with the other contract 
work in that area; that the Elgin, Joliet & Eastern Railway Co. 
refused the contractor permission to place the Government’s 16-inch 
sewer pipe across its right of way and under its railroad tracks until 
proper agreement therefor was consummated with the Government; 
that such agreement was not finally executed until September 9, 
1930, and copy thereof was received September 16, 1930. by the con- 
tracting officer at Washington, D. C., and subsequently forwarded to 
the superintendent of construction, Chicago, Ill., who was in charge 
of the work; that all the main sewer lines included in the contract 
work were completed by August 5, 1930, excepting the 16-inch sewer 
to be placed under the railroad tracks of said railway company, 
which was completed on September 26, 1930; that on August 7, 1930, 
the contractor commenced the required pipe-covering work in the 
steam trenches and by August 19, 1930, had completed same with the 
exception of the trench between the boiler house and the garage; 
that for a period of 50 calendar days, beginning August 7, 1930, the 
contractor was required to pump off the water collected at the U 
bend pit No. 2 and at manholes No. 1 and No. 6 so as to protect the 
installed steam-pipe coverings, which work would not have been 
required but for the delay in completing the sewer across the railroad 
property ; that, until the sewer main was in operation, the contractor 
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pumped said water upon the ground for surface drainage and same 
saturated the surrounding area to such an extent that contractor 
encountered excavation difficulties on account of wet excavation 
work which it would not have experienced otherwise; and that, due 
to the delays in completing performance of the contract work, the 
contractor incurred certain overhead expenses which it would not 
have incurred had the work been completed within the contract 
period. 

Generally, where a person by his contract, charges himself with 
an obligation possible to be performed, he must perform it unless its 
performance is rendered impossible by the act of God, by the law, 
or by the other party. Unforeseen difficulties or unavoidable events, 
however great, will not excuse performance, unless provided for in 
the contract. Where the parties have made no provision for a dispen- 
sation, the terms of the contract must prevail. In this connection, 
see United States v. Gleason, 75 U. S. 588, 603; Carnegie Steel Co. v. 
United States, 240 U. S. 156, 164; Columbus Railway Power & 
Light Co. v. City of Columbus, 249 U. S. 399, 412; and 13 Corpus 
Juris, 635. It is a well recognized rule of law that where the contract 
contains an express stipulation as to the amount of compensation, 
such stipulation is conclusive on the parties and measures the amount 
of recovery for performance. Brawley v. United States, 96 U. S. 
168; Simpson v. United States, 172 U. S. 379; and 13 Corpus Juris, 
584. 

In the instant matter, while the claim is stated to be on account 
of alleged extra work not included in the contract requirements 
(but for which, however, no written order of the contracting officer 
was issued), it is clear that what is actually sought is compensation 
in the nature of damages because the Government suspended work 
on the boiler house and did not secure a permit from the railroad 
company by the time the contractor was ready to connect up the 
sewer. However, these acts or delays on the part of the Govern- 
ment in no way constituted breaches of the contract. Not only does 
the general context of the contract and specifications, including the 
provision that the contractor shall not be charged with liquidated 
damages for delays due to the Government, contemplate the possi- 
bility of such delays without additional compensation to the con- 
tractor but paragraph 8 (g), page 1 G-2, of the specifications, by 
reference made a part of the contract, expressly and specifically re- 
serves the right to the Government to “suspend any portion of the 
contract work whenever the Director deems it necessary for the 
purposes or advantage of the work.” Clearly, then, the suspension 
of the work on the boiler house to make necessary revisions in the 


plans was within the contract rights of the Government and can not 
5919°—33—16 
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be viewed as a breach of the contract, and as the contractor had 
expressly obligated itself by article 10 of the contract, supra, to 
obtain all required licenses and permits for the work, it can not 
cast upon the Government the burden of any additional costs of the 
work due to its own failure to secure permission from the railroad 
company for the sewer, during the time the Government was ne- 
gotiating for such permission on the contractor’s behalf. And even 
if the contract had imposed upon the Government the duty and 
responsibility of securing the permit from the railroad company, 
which does not appear, it would have been entitled to a reasonable 
time therefor without becoming liable for additional costs in the 
nature of damages as for a breach of the contract, and clearly in 
this case where the Government undertook to obtain the permit after 
the contractor had failed in its efforts to obtain same, the Gov- 
ernment was entitled to a reasonable time therefor. Furthermore, 
paragraph 11, page 1 G-—3, of the contract specifications expressly 
provides that no claim “ for additional compensation will be enter- 
tained by the Government except as provided for in the contract,” 
and as claims of this character are not provided for in the contract 
and do not come within the provisions of article 3 or 5 of the con- 
tract, supra, it is clear that such claims may not be allowed. In this 
connection, see H. EF. Crook Company, Inc. v. United States, 270 
U. S. 4; Merchants’ Loan & Trust Co. case, 40 Ct. Cls. 117; Wells 
Bros. Co. case 254 U. S. 83; Chas F. Wood, et al, case, 258 U. S. 
120; Lange & Bergstrom cases, 61 Ct. Cls. 666, id. 682; Converse & 
Company case, 61 Ct. Cls. 672; G. & H. Heating Co. case, 63 Ct. Cls. 
164; Carroll Electric Company cases, 68 Ct. Cls. 500; 69 td. 435; 11 
Comp. Gen. 27. 

With reference to item 5 of the claim for $116.75 as for extra 
work not included in the contract, the evidence shows that the con- 
tractor of his own initiative installed a subdrain and trap in the 
storehouse in order to keep the transformer room floor dry so as 
to permit required waterproofing under the contract and that on 
December 10, 1930, the contractor presented its itemized claim for 
said subdrain work in the sum of $116.75. It is reported that the 
Government officials in charge of the work did not require or au- 
thorize such subdrain, but same appears to have been voluntarily 
installed by the contractor, presumably for its own convenience and 
benefit in carrying on the contract work. Furthermore, article 5 
of the contract expressly provides that no charge for any extra work 
or material will be allowed unless same has been ordered in writing 
by the contracting officer. In view of the facts and circumstances 
and the terms of the contract, as above shown, there is no legal 
authority for payment in addition to the contract price of any 
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amount for this alleged extra work. See Plumley v. United States, 
226 U.S. 545. 

Accordingly, as no part of the $4,909.51 claimed is established 
as a subsisting legal obligation of the Government, the entire claim 
must be and is disallowed. 


(A-43755 


ECONOMY ACT—UNEXPENDED APPROPRIATIONS — ABOLISHMENT 
OF VACANT POSITIONS 


Where an appropriation has been made available, among other things, for 
“rent of quarters in the District of Columbia, if space is not provided 
by the Public Buildings Commission,” and space is provided by the com- 
mission, the amount estimated and appropriated for the rent of quarters 
should remain unexpended. 

If formal administrative action was taken prior to July 1, 1932, to abolish 
vacant positions as of June 30, 1932, and such action was made of record 
and now stands as such, there is no impounding required under section 203 
of the economy act, but administrative action taken on or after July 1, 
1932, purporting to abolish vacant positions retroactively as of June 30, 
1932, would be without any force or effect. 


Comptroller General McCarl to the Chairman of the Board of Mediation, 
August 11, 1932: 


Consideration has been given to your letter of July 28, 1932, as 
follows: 


The following questions are presented for your consideration, and an ex- 
pression of your views will be appreciated: 

1. The following language appears in the independent offices appropriation 
act, 1938, with reference to the Board of Mediation: 

“* * * rent of quarters in the District of Columbia if space is not 
provided by the Public Buildings Commission * * *.” 

Contained in our estimates for the fiscal year 1933 was an amount of $10,000, 
for rent of quarters in the District of Columbia. After the estimates were 
presented, but before the appropriation bill was passed, the Board of Mediation 
was moved to a Government-owned building. 

Can this amount of $10,000 be used for other miscellaneous expenses? 

2. In our estimates as above appeared items for certain positions which were 
at that time vacant. Congress, in passing the bill, may have taken cognizance 
of these vacancies as the amount of the limitation for salaries in the District 
of Columbia was reduced from $127,000, as presented to them by the Director 
of the Budget. to $117,000. Since the presentation of our estimates other 
positions have become vacant, and all these positions were abolished as of 
June 30, 1982. 5 

Under the provisions of Public Act No. 212, Seventy-second Congress, is it 
necessary to impound the sums represented by these vacancies? 

3. In our estimates as above there was an item for a field mediator to be 
paid out of the appropriation “ Salaries and expenses,” but whose salary was 
not included in the District of Columbia limitation. This position was vacant 
at the time the estimates were presented and was also abolished as of June 
30, 1932. 

Is it necessary to impound and return to the Treasury the amount represented 
by this vacancy? 


The facts being as stated by you that your estimates for the fiscal 
year 1933, as made and as approved and recommended by the Presi- 
dent in transmitting such estimates to the Congress contained an 
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item of $10,000 for rent of quarters in the District of Columbia, and 

the appropriation as made specifically providing for “ rent of quar- 
ters in the District of Columbia, if space is not provided by the 

. Public Buildings Commission,” it would appear the item as so esti- 
mated and recommended was included in the appropriation as made 
even though space was actually provided by the commission before 
the measure containing the appropriation was signed on June 30, 
1932, Public No. 228, 47 Stat. 454. If rent-free space is continued 
to be provided throughout the current fiscal year there could be no 
proper use made of the amount so estimated and appropriated and 
it should remain unexpended. Your first question is answered 
accordingly. 

If formal administrative action was taken prior to July 1, 1932, 
to abolish the vacant positions referred to as of June 30, 1932, and 
such action was made of record and now stands as such, there is no 
impounding required, as section 203 of the economy act is applicable 
only to positions “ vacant on July 1, 1932, or to any such position 
which may become vacant after such date.” However, administra- 
tive action taken on or after July 1, 1932, purporting to abolish va- 
cant positions retroactively or nune pro tune as of June 30, 1932, 
would be without any force or effect for the reason that the require- 
ments for impounding the salaries of vacant positions contained in 
section 203 became operative immediately as of the first moment of 
July 1, 1932, and could not be rendered inoperative by any adminis- 
trative action taken on or after said date. See decision of July 30, 

1932, to the Attorney General, A-43525, 12 Comp. Gen. 142. 














(A-43823) 


ECONOMY ACT—FILLING OF VACANCIES—COMMISSARY CLERKS AT 
FEDERAL PENITENTIARIES 





The provisions of sections 202 and 203 of the economy act do not require the 
authorization or approval of the President to the filling of vacancies in 
the positions of commissary clerk or chief commissary clerk at Federal 
penal and correctional institutions either from outside the Government 
service or by promotion from within the service, and the compensation 
of such positions, when they become vacant, is not required to be im- 
pounded. 


Comptroller General McCarl to the Attorney General, August 12, 1932: 
Consideration has been given to your letter of July 28, 1932, re- 
viewing the history of the establishment of the existing accounting 
procedure for the handling of funds of prisoners incarcerated in 
the several Federal penal and correctional institutions, expressing 
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appreciation for the assistance given by this office, and requesting 
decision of questions stated as follows: 


In conformity with the recommendation of the department, Congress has 
included in the act making appropriations for the Department of Justice for the 
fiscal year 1933 the following proviso: 

“That any part of the appropriations under this heading used for the 
payment of salaries of personnel employed in the operation of prison com- 
missaries shall be reimbursed from commissary earnings, and such reim- 
bursement shall be in addition to the amounts appropriated herein.” (Public 
232, 72d Congress, page 21.) 

We consider this action of Congress in the nature of a formal recognition 
of the legality of the establishment and operation of prison commissaries. 

As stated in our brief, copy attached, the commissary earnings have accrued 
to date, having been held until an opportunity was afforded to present the 
matter to the Appropriations Committee for decision as to the best method 
of applying such earnings to the payment of salaries directly chargeable 
to the work incident to receipt and disbursement of prisoners’ funds, including 
the operation of commissaries. 

There have been appointed some twelve commissary clerks, who during the 
fiscal year 1932 were paid from the appropriations for maintenance and opera- 
tion of the respective institutions. Under the provisions of the current ap- 
propriations act, however, the salaries of all such commissary clerks, although 
paid from the maintenance appropriations, must be reimbursed from commis- 
sary earnings. It is proposed to appoint some eight or ten additional commis- 
sary clerks. All commissary clerks now in the service were appointed at a 
base entrance salary of $1,800 (grade Caf-4), but it was expected at the larger, 
institutions at least one commissary clerk would be appointed in grade Caf-5, 
entrance salary $2,000, to have general supervision over the other clerks. 

In view of your decision of July 16th (A43357), holding that salaries are not 
to be considered as “ paid from the Federal Treasury” if for accounting or 
bookkeeping purposes the funds are passed through the Treasury so long as 
the ultimate charge is not against the United States Treasury, it is assumed 
commissary clerks are not subject to the provisions of Part II, Title I, of the 
act, relative to the five-day week legislative furlough and percentage reduction 
in compensation. ; 

If this is true, we should like to have definite advice as to whether or not the 
provisions of the act in question would prevent the appointment of a person 
not in the Government service, or the promotion of a person now in the service, 
who, at each of the larger institutions, would act as chief commissary clerk 
and have general supervision over other clerks of this class. 

We should further like advice as to whether the position of commissary 
clerk is one which under the provisions of Part II, Title II, of the so-called 


“economy act” would, if vacant on July 1st, require a waiver of the President 
before same could be filled. 


Sections 202 and 203 of the economy act of June 30, 1932, 47 
Stat. 403, 404, provide as follows: 


Sec. 202. No administrative promotions in the civil branch of the United 
States Government or the government of the District of Columbia shall be 
made during the fiscal year ending June 30, 1933, Provided, That the filling 
of a vacancy, when authorized by the President, by the appointment of an 
employee of a lower grade, shall not be construed as an administrative pro- 
motion, but no such appointment shall increase the compensation of such 
employee to a rate in excess of the minimum rate of the grade to which such 
employee is appointed, unless such minimum rate would require an actual re- 
duction in compensation. The President shall submit to Congress a report of 
the vacancies filled under this section up to November 1, 1932, on the first day 
of the next regular session. The provisions of this section shall not apply to 
commissioned, commissioned warrant, warrant, and enlisted personnel, and 
cadets, of the Coast Guard. 

Src. 208. No appropriation available to any executive department or inde- 
pendent establishment or to the municipal government of the District of Colum- 
bia during the fiscal year ending June 30, 1933, shall be used to pay the compen- 
sation of an incumbent appointed to any civil position under the United States 
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Government or the municipal government of the District of Columbia which is 
vacant on July 1, 1982, or to any such position which may become vacant after 
such date: Provided, That this inhibition shall not apply (a) to absolutely 
essential positions the filling of which may be authorized or approved in writing 
by the President of the United States, (b) to temporary, emergency, seasonal, or 
eooperative positions, or (¢) to commissioned, commissioned warrant, warrant, 
and enlisted personnel, and cadets, of the Coast Guard. The appropriations or 
portions of appropriations unexpended by the operation of this section shall not 
be used for any other purposes but shall be impounded and returned to the 
Treasury, and a report of all such vacancies, the number thereof filled, and the 
amounts unexpended, for the period between July 1, 1932, and October 31, 1932, 
shall be submitted to Congress on the first day of the next regular session: 
Provided, That such impounding of funds may be waived in writing by the 
President of the United States in connection with any appropriation or portion 


of appropriation, when, in his judgment, such action is necessary and in the 
public interest. 





















































The definition of the terms “officer” and “employee” and the 
exception therefrom of “(7) public officials and employees whose 
compensation * * * is not paid from the Federal Treasury,” 
which, as you assume, exempts commissary clerks from the provisions 
of Title I of the act relative to the 5-day week, legislative furlough, 
and percentage reduction in compensation, is applicable only “ When 
used in this title,” and, accordingly, does not operate to exempt such 
officials and employees from the provisions of sections 202 and 203 
under Title II of the act. See in this connection decision of July 20, 
1932, to the Architect of the Capitol, A-43301, 12 Comp. Gen. 83, and 
the decision therein cited, dated July 16, 1932, to the Secretary of 
the Treasury, A-43357, 12 Comp. Gen. 69. 

Section 203 is exclusively an appropriation restriction, and if 
there is not involved an “approprietion available to any executive 
department or independent establishment or to the municipal gov- 
ernment of the District of Columbia during the fiscal year ending 
June 30, 1933,” the restrictions of the section are not applicable. 
In the instant case the provision quoted in your letter from the 
appropriation act of July 1, 1932, under the heading “ Penal and 
correctional institutions,” does not make “an appropriation avail- 
able,” but, in effect, simply constitutes an authorization for the use 
of commissary earnings for payment of personnel employed in the 
operation thereof by requiring that the appropriation used in the 
first instance to pay such personnel “ shall be reimbursed from com- 
missary earnings ” and that such reimbursement “shall be in addi- 
tion to the amounts appropriated.” Accordingly, the filling of va- 
cancies in the positions of commissary clerk and chief commissary 
clerk, the salaries of which are paid from commissary earnings. 
would not require the authorization or approval of the President; 
that is to say, the provisions of section 203 of the act would not be 
applicable thereto. 

Referring to section 202 of the act, you will note that the proviso 
thereto excepts from the restriction of the section against “ admin- 
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istrative promotions,” the “ filling of a vacancy when authorized by 
the President, by the appointment of an employee of a lower grade.” 
That is, it is provided that the filling of a vacancy in such manner 
and under such circumstances is not to be construed as an admin- 
istrative promotion within the meaning of said section. And since, 
as hereinbefore shown, filling of vacancies in the positions of com- 
missary clerk and chief commissary clerk do not require authoriza- 
tion or approval by the President, the filling of such vacancies by 
the promotion or transfer of persons already in the service, resulting 
in an increase in compensation, is not to be construed as an “ admin- 
istrative promotion ” within the meaning of said section 202 of the 
act and would not be prohibited. 

You are advised, therefore, that the provisions of the economy 
act would not (quoting from your letter )— 
prevent the appointment of a person not in the Government service, or the 


promotion of a person now in the service, who, at each of the larger institutions, 
would act as chief commissary clerk and have general supervision over other 


clerks of this class. 

It is understood that in your last paragraph you refer to the 
presidential waiver of the requirement for impounding the salaries 
of positions vacant July 1, 1932, authorized im the last proviso to 
section 203. If so, since the provisions of said section are not appli- 


cable, as above stated, the salaries of the positions of commissary 
clerk, vacant July 1, 1932, are not required to be impounded and 
the question is answered in the negative. 


(A-43918) 


ECONOMY ACT—PAY, LONGEVITY—ARMY OFFICER 


An officer of the Army who «did not complete the number of years of service 
required by the 5 per cent longevity increase in pay under June 30, 1932, 
may not receive such increase in compensation during the fiscal year 1933. 


Comptroller General McCarl to Maj. J. B. Harper, United States Army, August 
12, 1932: 


There has been received your letter of July 29, 1932, inclosing 
a voucher in favor of Maj. Carl Halla for $12.50, representing the 
difference between pay of the fourth pay period after 18 years’ 
service and after 21 years’ service. The voucher states that the 
officer completed 21 years’ service June 30, 1982, and that he has 
already been paid his compensation for July, 1932, at the proper 
rate for 20 years’ service. 

Section 201 of the economy act of June 30, 1932, 47 Stat. 403, 
provides : 


All provisions of law which confer upon civilian or noncivilian officers or 
employees of the United States Government or the municipal government of 
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the District of Columbia automatic increases in compensation by reason of 
length of service or promotion are suspended during the fiscal year ending 
June 30, 1933; but this section shall not be construed to deprive any person 
of any increment of compensation received through an automatic increase in 
compensation prior to July 1, 1982. 


Under the pay adjustment act of June 10, 1922, 42 Stat. 626, Army 
officers are entitled to an increase of 5 per cent of their base pay 
for each 3 years of service up to 30 years. The Army Register 
for 1932 shows that Major Halla was originally appointed in the 
Army as a paymaster’s clerk July 1, 1911, apparently accepting 
appointment and entering on duty on that date and has been con- 
tinuously in the service since that date. He therefore completed 
21 years of service at midnight June 30, 1932, and July 1, 1932, was 
the first day of his twenty-second year of service when under per- 
manent law (suspended during the fiscal year 1933) he would have 
been entitled to pay as after 21 years of service. He did not, there- 
fore, receive an automatic increase in compensation prior to July 
1, 1932, nor did he become entitled to any increase of compensation 
prior to that date. Accordingly, his right to increase of pay for 
an additional period of three years’ service is suspended by section 
201 of the economy act. The payment on the voucher not being 
authorized, it will be retained in the files of this office. 


(A-43439) 


ECONOMY ACT—INTEREST ON JUDGMENTS—SITES FOR PUBLIC 
BUILDINGS 


In the payment of judgments entered in condemnation cases, interest will be 
allowed at the rate of 4 per cent per annum on the excess of the amount 
awarded over the amount estimated as just compensation and paid into 
the registry of the court at the filing of the declaration of taking, from the 
date of said filing to the date of payment, in accordance with the provisions 
of the acts of March 1, 1929, 45 Stat. 1415, and February 26, 1931, 46 Stat. 
1421, as modified by section 319 of the act of June 30, 1932, 47 Stat. 412. 
Interest will not be allowed on the amount estimated as just compensation 
and paid into the registry of the court at the filing of the declaration of 
taking. 





Comptroller General McCarl to the Attorney General, August 15, 1932: 

Reference is made to letters of July 13 and 26, 1932 (SWR-33- 
24-20), relative to the acquisition by the United States of certain 
parcels of land desired as a site for a Federal building at Minne- 
apolis, Minn. There appears to have been raised in your department 
a question as to the computation of interest payments in connection 
therewith. 

In the case referred to a declaration of taking was filed January 
14, 1932, under authority of the act of February 26, 1931, 46 Stat. 
1421. In Schedule A of the declaration of taking, $10,500 was esti- 
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mated as just compensation for the parcel here involved described 
as Parcel II and said amount was paid into the registry of the court 
coincident with the filing of the declaration of taking. 

The amount estimated as just compensation for said Parcel Il 
was the amount which had been awarded by the commissioners on 
May 6, 1931. The owner appealed from the award for said Parcel II, 
but before the hearing an agreement was reached between the owner 
and the Government that the value of Parcel II should be $11,500 
instead of $10,500. Accordingly, judgment was entered providing 
that upon payment of $11,500, together with such interest on the 
sum of $10,500 originally awarded as may be allowed by law, title 
to Parcel II would vest in the United States. 

On June 21, 1932, you wrote the Secretary of the Treasury setting 
forth the facts hereinbefore recited concerning Parcel II and stated 
that when there was paid into the court for use of the persons entitled 
thereto the sum of $1,000 for Parcel II and the Department of Justice 
was so advised, the United States attorney would be instructed to 
cause to be entered a final judgment and to deliver to the Secretary 
of the Treasury an opinion that title to said parcel had vested in the 
United States. A site account was submitted to this office by the 
Treasury Department calling for payment of $1,000 as balance of 
judgment for Parcel II. 

In the settlement issued by this office to effect final payment of the 
claim no interest was allowed on the $10,500 which previously had 
been deposited in the registry of the court, but interest was allowed 
at the rate of 4 per cent per annum on the $1,000 awarded in addi- 
tion to the amount which had been estimated as just compensation 
and deposited at the time of the filing of the declaration of taking. 

The action in not allowing interest on the amount deposited in the 
registry of the court was in accordance with the plain provisions of 
the act of February 26, 1931, supra, under authority of which the 
declaration of taking was filed, that “interest shall not be allowed 
on so much thereof as shall have been paid into the court.” Said act 
provides, however, that any amount finally awarded in excess of the 
estimated just compensation shall bear interest at the rate of 6 per 
centum per annum from the date of the vesting of title under the dec- 
laration of taking, presumably with the object of putting the persons 
entitled to the compensation awarded in as favorable a position as if 
the amount awarded had been originally deposited. 

The interest allowed in the settlement by this office was computed 
at the rate of 4 per cent per annum instead of at 6 per cent as pro- 
vided in the act of February 26, 1931, because of section 319 of the 
act of June 30, 1932, Public No. 212, 47 Stat. 412, which provides: 


Hereafter the rate of interest to be allowed or paid shall be 4 per centum 
per annum whenever interest is allowed by law upon any judgment of what- 
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soever character against the United States and/or upon any overpayment in 
respect of any internal-revenue tax. All laws or parts of laws in so far as 
inconsistent herewith are hereby repealed. 


The limitation in section 319 of the act of June 30, 1932, supra, on 
the rate of interest “tobe * * * paid” thereafter is a limitation 
on the use of appropriated moneys, and precludes this office from 
certifying for payment under any appropriation theretofore or there- 
after made interest at other than 4 per centum per annum upon any 
judgment of whatsoever character against the United States. 

With your letter of July 13, 1932, was inclosed for consideration 
a memorandum prepared in your department on the question raised. 
The argument set forth in the memorandum seems to be that the 
fixing of just compensation for land taken under the right of eminent 
domain is for the courts rather than the legislative branch of the 
Government. While this office does not disagree with that view 
although it may be said interest due is not necessarily a part of the 
compensation, it is to be noted that the act of February 26, 1931, 
does not even purport to take away from the courts any of their 
functions or powers in the matter of fixing just compensation for 
property so taken but it does provide a means whereby the United 
States may take over the property and the owner be paid such part 
of the estimated just compensation as the court may determine with- 
out waiting for the long drawn out course of the ordinary condemna- 
tion proceedings. This would seem to be a matter entirely within 
the power of the Congress.. Under said act the Congress has fixed 
the date as of which the United States acquires title and the owner 
acquires the right to just compensation, but there is left with the 
court the power to determine the amount of that just compensation. 
The provision for including interest was, no doubt, written into the 
act of February 26, 1931, in view of the established rule that interest 
is not ordinarily paid on claims against the United States. I assume 
it would not seriously be questioned that if the Congress had the 
power to fix the rate of interest in the act of February 26, 1931, it 
likewise had the power to reduce that rate in the act of June 30, 1932. 

The amount paid into the registry of the court is, or in a proper 
case may be, immediately available to the person or persons found by 
the court to be entitled thereto, which is presumed to be the reason 
for the statutory provision that no interest shall be allowed on the 
amount paid into the registry of the court. 

If, in the instant case of Parcel II, the court does not consider the 
persons entitled to the compensation awarded are entitled to the 
interest allowed by the settlement on the $1,000, the clerk will, no 
doubt, be so instructed by the court and any excess in his hands when 


the whole proceeding is concluded may be refunded to the United 
States. 
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After careful consideration of the matters set forth in the mem- 
orandum from your department, I have to advise that this office will 
continue to make settlements in similar cases allowing interest only 
as provided for in the act of February 26, 1931, as qualified by section 
319 of the economy act of June 30, 1932. See decision of July 22, 
1932, A-43355, 12 Comp. Gen. 103. 


(A-43594) 
ECONOMY ACT—MILITARY LEAVE—POSTAL SERVICE 


If an administrative office, notwithstanding the mandatory provisions of law, 
refuses to grant military leave and places the employee on furlough under 
the provisions of section 101 (b) of the economy act for and during the 
period the employee is taking military training, the fact that the employee 
attends the training camp while he is on his legislative furlough does not 
give him the right to pay at the salary of his civilian position for any 
part of the time of his absence on such furlough. (Distinguished by 12 
Comp. Gen. 385; id. 505.) 


Decision by Comptroller General McCarl, August 15, 1932: 

Burie L. Bell, officer in the Reserve Corps of the Army, has filed 
in this office claim for his compensation as a postal employee, for the 
period from July 17 to 30, 1932, while absent from his civilian duties 
to comply with orders issued to him from the proper military author- 


ities placing him on active duty for training, pursuant to the pro- 
visions of section 39 of the act of June 3, 1916, 39 Stat. 191, it ap- 
pearing that the Post Office Department has required him to take 
legislative furlough without pay under the terms of 101(b) of the 
economy act. 

Special Order No. 74, dated June 26, 1932, is in part as follows: 


1. By direction of the President and under authority contained in letter 
AG353 (6-9-30) Misc. M-—C, WD., June 28, 1930, and Training Memorandum 
#1, Hq. 4th Corps Area, February 23, 1932, each of the following named Re- 
serve officers assigned to the 321st Field Artillery, is, with his consent, ordered 
to active duty on July 17, 1932. On that date he will proceed from the place 
shown after his name to Fort Bragg, N. C., reporting in person upon arrival to 
the commanding general thereat for training: 

821 Field Artillery Date of rank: 
2 ~ + = * + + 

2d Lt. Burie L. Bell, FA-Res (O—-274500). July 3, 1932, 428-15th St., West 

Palm Beach, Fla. 


Each officer will be relieved in time to enable him to arrive at his home on 
July 30, 1932, on which date he will revert to an inactive status. FD 1004 
P 1-0121 A 084-3. The travel directed is necessary in the military service. 
FD 1004 P 1-0621 A 084-3. 


While at Fort Bragg, pursuant to this order, claimant received 
the following letter dated July 23, 1932, from his foreman in the 
Postal Service. 

The P. O. Department will not allow military leave with pay this year. So 


you are on furlough. Let me know if you will be back the Ist or if you will 
take the balance of your furlough before coming back to work. 
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Under date of July 16, 1932, the First Assistant Postmaster Gen- 
eral issued the following bulletin: 


Until further notice, and until the department can formulate a definite pol- 
icy to conform to the needs of the service after it is demonstrated how seri- 
ously the furloughing of employees will interfere with normal mail service, it 
is deemed necessary to deny applications for military leave. 

Employees, if they so desire, may of course utilize furloughs for military at- 
tendance provided such furloughs can be granted without injury to the service. 

A further bulletin relative to this subject will be issued later. 


The act of May 12, 1917, 40 Stat. 72, provides in part as follows: 


Provided further, That all officers and employees of the United States or of 
the District of Columbia who shall be members of the Officers’ Reserve Corps 
shall be entitled to leave of absence from their respective duties, without loss 
of pay, time, or efficiency rating, on all days during which they shall be or- 
dered to duty with troops or at field exercises, or for instruction, for periods 
not to exceed fifteen days in any one calendar year. 


Provided further, That members of the Officers’ Reserve Corps who are in 
the employ of the United States Government or of the District of Columbia 
and who are ordered to duty by proper authority shall, when relieved from 
duty, be restored to the positions held by them when ordered to duty. 


This office has held in a number of decisions that the provisions 
of the economy act have not suspended the right to receive military 
leave of absence with pay not to exceed 15 days in any one calendar 
year granted to officers and employees of the Federal Government by 
the above-quoted statute or other statutes applying to the National 
Guard and the Naval Reserve. 12 Comp. Gen. 9, 17, 36, 37. 

Therefore, during the fiscal year 1933 the same rules would apply 
as were applicable prior to July 1, 1932. In decision of Septem- 
ber 23, 1926, 6 Comp. Gen. 178, it was held: 

The granting of leave from their civilian occupations in the Government 
service to members of the Officers’ Reserve Corps when ordered to training 
duty appears to be mandatory, but it does not necessarily follow that the 


employee is entitled to civilian pay while not performing the duties of his 
civilian position. 1 Comp. Gen. 256; 3 id. 346; 4 id. 65. * * * 


While this statement was made in a decision dealing particularly 
with temporary employees, the same principle is applicable to per- 
manent full-time employees. That is to say, if the administrative 
office, notwithstanding the mandatory provisions of the law here- 
inbefore quoted, refuses to grant the military leave and places the 
employee on furlough under the provisions of section 101 (b) of the 
economy act for and during the period he is taking military train- 
ing, as appears to have been the case here, the fact that the em- 
ployee attends the training camp while he is on his legislative fur- 
lough does not give him the right to be paid the salary of his civilian 
position for any part of the time of his absence on such furlough. 
The law specifically provides that such furlough shall be without 
compensation. 

While the right to leave of absence without loss of pay for mili- 
tary training or service pursuant to proper orders is an absolute 
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right granted by statute and may not be legally denied by adminis- 
trative action, there is no loss of pay where the employee at the time 
he was in attendance at the training was not otherwise in a status 
entitling him to pay. For instance, it could not seriously be con- 
tended that an employee on an extended voluntary leave of absence 
without pay or under an administrative furlough under the provi- 
sions of section 216 of the economy act could restore himself to pay 
status for a period of 15 days during such absence by performing 
military service or training pursuant to proper military orders. 
There is no legal basis for applying a different rule where the period 
of military training or service is during a period of legislative fur- 
lough. Since no pay accrues during a period of legislative furlough 
there is not involved any “loss of pay” in taking military training 
or service during such period. 

As the facts appear, the claim of Burie L. Bell must be and is 
disallowed. 


(A-43791) 


ECONOMY ACT—ALASKA FUND 


Employees paid from the Alaska fund, which is derived entirely from terri- 
torial sources and applied solely to territorial projects, are not paid from 
the Federal Treasury, and, accordingly, are exempted from the provisions 
of Title I of the economy act. 


Comptroller General McCarl to the Secretary of the Interior, August 15, 1932: 


There has been received your letter of August 1, 1932, as follows: 


I have to invite your attention to the United States Code, title 48, secs. 41, 
168, in relation to the public schools of Alaska special fund, to-wit: 

“That section 1 of an act entitled ‘An act to provide for the construction and 
maintenance of roads, the establishment and maintenance of schools, and the 
care and support of insane persons in the District of Alaska, and for other 
purposes,’ approved January twenty-seventh, nineteen hundred and five, as 
amended by an act approved May fourteenth, nineteen hundred and six, and as 
further amended by an act approved February sixth, nineteen hundred and 
nine, be, and the same is hereby, amended so as to read as follows: 

“Section 1. That all moneys derived from and collected for liquor licenses, 
occupation or trade licenses, outside of incorporated towns in the Territory 
of Alaska, shall be deposited in the Treasury Department of the United States. 
there to remain as a separate and distinct fund, to be known as the ‘Alaska 
fund,’ and to be wholly devoted to the purposes hereinafter stated in the 
Territory of Alaska. Twenty-five per centum of said fund, or so much thereof 
as may be necessary, shall be devoted to the establishment and maintenance of 
public schools in said Territory; * * *” 

Funds for the support of the schools are requisitioned by the Governor of 
the Territory of Alaska through this Department, and thereafter handled by 
him, it is understood, through the treasurers of the school districts outside of 
incorporated towns in the Territory under whose supervision funds are 
expended. 

From papers on file in this department it appears that during the school 
term September 15, 1931, to June 15, 1932, nine months, there were 23 teachers 
employed at monthly rates ranging from $150.00 to $215.00, and 12 janitors 
at monthly rates ranging from $10.00 to $90.00. 
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In order that the Governor of the Territory may be properly advised as to 
his duties in the premises, I have to request that at as early a date as practic- 
able the department be advised whether under section 105 of the so-called 
“economy act,” approved June 30, 1932, he will be required to deduct 814% 
from the salaries of the school teachers and janitors employed in connection 
with the public schools of Alaska, and paid from the Alaska fund. 


Section 104 (a) defines officers and employees as— 


Sec. 104. When used in this title— 

(a) The terms “officer” and “employee” mean any person rendering 
services in or under any branch or service of the United States Government 
or the government of the District of Columbia, but do not include * * * 
(7) public officials and employees whose compensation is derived from assess- 
ments on banks and/or is not paid from the Federal Treasury; * * * 


The section of the United States Code quoted in your communica- 
tion is taken from the act of March 3, 1913, 37 Stat. 728, which, in 


addition to the portion quoted in your submission, contains the 
following: 

* * * ten per centum of said fund shall be, and is hereby, appropriated 
and authorized to be expended for the relief of persons in Alaska who are 
indigent and incapacitated through nonage, old age, sickness, or accident; and 
all the residue of said fund shall be devoted to the construction and main- 
tenance of wagon roads, bridges, and trails in said Territory: Provided, That 
the clerk of the court of each judicial division of said Territory is authorized, 
and he is hereby directed, whenever considered necessary, to call upon the 
United States marshal of said judicial division to aid in the collection of said 
license moneys by designating regular or special deputies of his office to act 
as temporary license inspectors, and it shall be the duty of said United States 
marshal to render such aid; and the said regular or special deputies while 
actually engaged in the performance of this duty shall receive the same fees 
and allowances and be paid in the same manner as when performing their 
regular duties. 

That at’ the end of each fiscal quarter the Secretary of the Treasury of the 
United States shall divide the amount of said ten per centum of said fund so 
received during the quarter just ended into four equal parts, and transmit to 
each of the four United States district judges in Alaska one of said equal 
amounts. 

That each of said judges is hereby authorized to expend so much of the 
money received by him under this Act as may, in his discretion, be required 
for the relief of those persons in his division who are incapacitated through 
nonage, old age, sickness, or accident, and who are indigent and unable to 
assist and protect themselves: Provided, That each judge shall quarterly 
submit to the Secretary of the Treasury an itemized statement, with proper 
vouchers, of all expenditures made by him under this Act, and he shall at the 
time transmit a copy of said statement to the governor of the Territory: Pro- 
vided further, That any unexpended balance remaining in the hands of any 
judge at the end of any quarter shall be returned to the Secretary of the 
Treasury of the United States, and by him deposited in the said “Alaska fund,” 
and the said sum shall be subsequently devoted, first, to meeting any actual 
requirements for the care and relief of such persons as are provided for in this 
Act in any other division in said Territory wherein the amount allotted for 
that purpose has proved insufficient ; and, second, if there shall be any remain- 
der thereof, said remainder shall be devoted to the construction and maintenance 
of wagon roads, bridges, and trails in said Territory. 


It will thus be seen that the Alaska fund is derived entirely from 
territorial sources and is to be applied solely to territorial projects. 
No portion thereof ever reverts to the Federal Government. Fur- 
thermore, if any part of the amount thereof authorized to be devoted 
to the establishment and maintenance of public schools were to be 
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impounded under the economy act, the amount so impounded would, 
under the terms of the act, be “returned to the Treasury,” that is, 
put back into the “Alaska fund,” as the money never had been in 
the general fund of the Treasury. Therefore, the application of 
Title I of the economy act to the employees here in question would 
not tend in any way to further the object or purpose of said title. 
Accordingly, notwithstanding that the Federal Treasury is desig- 
nated as a temporary depository for the Alaska fund, I have to advise 
that employees and officers paid from that fund are not paid from 
the Federal Treasury within the meaning of the economy act and, 
therefore, are exempted from the provisions of Title I of the economy 
act. 


(A-43810) 


ECONOMY ACT—PREFERENCES IN APPOINTMENTS 


The provision in section 213 of the economy act requiring preferences in 
appointments to be given to persons other than married persons living 
with husband or wife, such husband or wife being in the service of the 
United States or the District of Columbia, prescribes mainly a rule and 
policy to be followed by the officials charged by law with the duty of 
selecting and appointing persons te the classified civil service and does not 
involve a mutter upon which the General Accounting Office is authorized 
to render a decision. 


Comptroller General McCarl to the Secretary of the Interior, August 15, 1932: 

There has been received your letter of August 2, 1932, requesting 
decision by this office whether the last sentence of section 213 of the 
economy act of June 30, 1932, 47 Stat., 406, applies to transfers and 
promotions as well as to original appointments. 


Said sentence—the last sentence of section 213—provides as 
follows: 


* * * In the appointment of persons to the classified civil service, pref- 


erence shall be given to persons other than married persons living with husband 
or wife, such husband or wife being in the service of the United States or the 
District of Columbia. 


This provision prescribes mainly a rule and policy to be followed 
by the officials charged by law with the duty of selecting and ap- 
pointing persons to the classified civil service. Therefore, your sub- 
mission does not involve directly a matter upon which this office 
is authorized to render a decision. 


(A-43534) 
ECONOMY ACT—FOURTH-CLASS POSTMASTERS—CLERK HIRE 


The compensation of a postmaster, who, prior to July 1, 1932, was of the fourth 
class, wil! continue during the fiscal year 1933 to be computed as in the 
fourth class, although for other purposes, including the payment of an addi- 
tional allowance for clerk hire, the post office has been advanced to the 
third class, 
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If the compensation of a clerk at a third-class post office, paid from the clerk- 
hire allowance authorized by statute, is at a rate in excess of $1,000 per 
annum, 814 per cent thereof should be deducted and impounded under the 
provisions of section 105 (d) (5) of the economy act. 


Comptroller General McCarl to the Postmaster General, August 16, 1932: 

There has been received in this office your additional certificate 
reducing the salaries of postmasters which were increased by your 
former order to their salaries as of June 30, 1932, pursuant to deci- 
sion of this office dated July 30, 1932, A-43534, 12 Comp. Gen. 146, 
holding in part (quoting from the syllabus) as follows: 


Increases in compensation of postmasters, assistant postmasters, supervisory 
officials, including superintendents and assistant superintendents of classified 
stations, based on the increase of gross receipts of post offices for the preceding 
calendar year or on an increase in the number of employees assigned to classi- 
fied stations, constitute automatic promotions within the meaning of section 201 
of the economy act and are prohibited from becoming effective during the fiscal 
year 1933. 


The body of the decision advised as follows: 


You are advised, therefore, that in the settlement of accounts covering periods 
during the fiscal year 1933, credit will not be given for any salary payments of 
the above-mentioned classes of personnel in excess of the rate properly payable 
as of June 30, 1932. 


The act of February 28, 1925, 43 Stat. 1053, provides: 


The respective compensation of postmasters of the first, second, and third 
classes shall be annual salaries, graded in even hundreds of dollars, and payable 
in semimonthly payments to be ascertained and fixed by the Postmaster General 
from their respective quarterly returns to the General Accounting Office, or 
copies of duplicates thereof to the First Assistant Postmaster General, for the 
calendar year immediately preceding the adjustment, based on gross postal 
receipts at the following rates, namely: * * * 

Third class—$1,500, but less than $1,600, $1,100; $1,600, but less than $1,700, 
$1,200; * * * 

Provided, That postmasters at offices of the third class shall be granted for 
clerk hire an allowance of $250 per annum where the salary of the postmaster 
is $1,100 per annum; * * * an allowance of $1,600 per annum where the 
salary of the postmaster is $2,300 per annum: Provided further, That the 
Postmaster General may modify these allowances for clerk hire to meet vary- 
ing needs, but in no case shall they be reduced by such modification more than 
25 per centum: Provided however, That the aggregate of such allowances, as 
modified, shall not exceed in any fiscal year the aggregate of allowances herein 
prescribed for postmasters of the third class. * * 

Fourth class * * * Provided, That when the total compensation of any 
postmaster at a post office of the fourth class for the calendar year shall 
amount to $1,100, exclusive of 3 cents commission on each money order issued. 
and the receipts of such post office for the same period shall aggregate as 
much as $1,500, the office shall be assigned to its proper class on July 1 follow- 
ing and the salary of the postmaster fixed according to the receipts: * * * 
(As amended by act of June 4, 1926, 44 Stat. 696.) 


Section 352 of the Postal Laws and Regulations, 1924, provides: 


When an allowance is made for clerical assistance at any post office of the 
third or fourth class, the postmaster may employ any responsible and trust- 
worthy person who is competent and can take the oath of office. (See sec. 
32.) No report of the person employed need be made to the Post Office 
Department. 
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It is believed the decision of this office, supra, may have been mis- 
applied to some extent and the following questions have arisen in 
connection with the proper application thereof. 


1. May a fourth-class post office be advanced to the third class effective 


July 1, 1932, and the salary of the postmaster fixed at $1,100, the minimum 
of the grade? 


2. May an allowance for clerk hire be granted to such a third-class post 
office, which prior to July 1, 1932, was in the fourth class, in excess of the 
amount allowable for a salary of $1,100, if the salary of the postmaster would 
normally be fixed at a higher rate? 


3. If the pay of a clerk at a third-class post office is at a rate in excess of 
$1,000 per annum, shall deduction of 814% be made under the provisions of sec- 
tion 105 (d) (5) of the economy act? 


It is understood that your additional certificates merely reduces 
the salary of postmasters of the fourth class prior to July 1, 1932, 
to the amount they could have received as of June 30, 1932, viz, 
$1,100 per annum, and that the post offices are to remain in a third 
class, to which they were advanced July 1, 1932, by your prior order. 
On this basis the salary of the postmasters would remain at $1,100 
through the fiscal year, and there might be paid additional allow- 
ance for clerk hire as in a third class, while if the office had remained 
in the fourth ciass, the postmasters’ compensation, based on the can- 
cellations and receipts of the office, might not amount to $1,100 and 
he would not be entitled to an additional allowance for clerk hire. 

While there is nothing in the economy act to prevent the advance- 
ment of a post office from one class to another, based on the postal 
business, in view of the provisions of sections 201 and 202 of the 
economy act, the basis for computing the compensation of the post- 
masters of the office advanced may not be so changed by reason of 
such advancement as to increase the compensation of the postmaster 
for the fiscal year 1933. The decision of July 30, 1932, supra, should 
be applied accordingly. In order to prevent such a result, the com- 
pensation of a postmaster who, prior to July 1, 1932, was of the 
fourth class, will continue during the fiscal year 1933 to be com- 
puted as in the fourth class, although for other purposes, including 
the payment of an additional allowance for clerk hire, which does 
not constitute a part of the compensation of the postmaster, the post 
office has been advanced to the third class. — 

The questions above stated are answered as follows: 

1. A fourth-class post office may be considered as advanced to the 
third class, but the salary of the postmaster may not be fixed as in 
that class. 

2. This question is answered in the affirmative. 

8. Persons employed by postmasters of the third class and paid 
from the statutory allowance for clerk hire are required to take an 
oath of office as employees of the Federal Government, and the allow- 


ance for clerk hire from which the postmasters pay the salaries con- 
5919°—33——17 
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stitutes an appropriation for personal services. The postmaster is 
required to submit with his accounts vouchers signed by the clerk 
to whom the allowance is paid. Clearly such clerks render “ services 
in or under” a “branch or service of the United States Govern- 
ment ” within the purview of section 104 (a) of the economy act 
and, therefore, must be regarded as employees within the meaning 
of section 105 (d) (5) of said act which requires an 814 per cent 
reduction in the compensation of “ postmasters and postal employees 
of post offices of the first, second, and third classes whose salaries 
or allowances are based on gross postal receipts, and postmasters of 
the fourth class.” Accordingly, this question is answered in the 
affirmative. The impounding requirements may not be avoided by 
reduction in the rates of compensation paid by postmasters under 
the allowance for clerk hire to rates of $1,000 or less and the em- 
ployment of additional employees. 


(A-43882) 
ECONOMY ACT—COOPERATIVE EMPLOYEES 


As the amounts contributed by the States toward cooperative work performed 
by the Geological Survey are not segregated for the compensation of any 
particular employee, such cooperative employees, paid partly from Federal 
funds and partly from State funds, are not excepted by section 104 (a) (7) 
of the economy act from the restrictions of Title I thereof. 12 Comp. Gen. 
69; id. 163, distinguished. 

Employees under the Geological Survey whose salaries are paid entirely from 
State funds, while they remain officers and employees of the Federal Gov- 
ernment in the ordinary sense during the period their entire salaries are 
paid from State funds, come within exception (7) of the definition of the 
terms “ officer” and “employee” in section 104 of the economy act and are 
not subject to the restrictions of Title I thereof. 

The compensation of part-time employees who are employed intermittently dur- 
ing the year based on an annual rate in excess of $1,000 is subject to an 8% 
per cent reduction under the terms of section 105 (d) (6) of the economy 
act. 


Comptroller General McCarl to the Secretary of the Interior, August 16, 1932: 


Consideration has been given to your letter of August 6, 1932, 
as follows: 


The Director of the Geological Survey has presented certain questions in 
connection with the application of Part II of the 1933 legislative appropriation 
act (Public, No. 212, 72d Congress) to the authorized work of the survey 
and requests your early decision thereon. 

The survey conducts a considerable part of its work—more particularly its 
topographic surveys and its studies of water resources—in cooperation with 
States or municipalities. This work is carried on under the following specific 
provisions of the Interior Department appropriation act of April 22, 1932 
(Public No, 95, 72d Congress). 

“For topographic surveys in various portions of the United States, $366,000, 
and in addition thereto $150,000 of the unexpended balance for the fiscal year 
1932 is continued available for the same purpose for the fiscal year 1933, 
of which amount not to exceed $345,000 may be expended for personal serv- 
ices in the District of Columbia: Provided, That no part of this appropriation 
shall be expended in cooperation with States or municipalities except upon 
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the basis of the State or municipality bearing all of the expense incident 
thereto in excess of such an amount as is necessary for the Geological Survey 
to perform its share of standard topographic surveys, such share of the 
Geological Survey in no case exceeding 50 per centum of the cost of the survey: 
Provided further, That $256,000 of this amount shall be available only for 
such cooperation with States or municipalities ; 

“For gaging streams and determining the water supply of the United States, 
the investigation of underground currents and artesian wells, and the prepara- 
tion of reports upon the best methods of utilizing the water resources, $560,000 ; 
for operation and maintenance of the Lees Ferry, Arizona, gaging station 
and other base gaging stations in the Colorado River drainage, $40,000; in all 
$600,000, of which amount not to exceed $150,000 may be expended for personal 
services in the District of Columbia: Provided, That no part of this appropria- 
tion shall be expended in cooperation with States or municipalities except 
upon the basis of the State or municipality bearing all of the expense incident 
thereto in excess of such an amount as is necessary for the Geological Survey 
to perform its share of general water-resources investigations, such share 
of the Geological Survey in no case exceeding 50 per centum of the cost of 
the investigation: Provided further, That $450,000 of this amount shall be 
available only for such cooperation with States or municipalities.” 

The costs of the various cooperative projects undertaken by the authority of 
the language quoted are shared with the cooperating agency, the Federal 
proportion of the total expenditure for the project not exceeding 50 per centum 
and sometimes falling as low as 25%. In so far as is possible, expenditures are 
made in the first instance from appropriate Federal funds, which thereafter 
are reimbursed by the cooperating agencies in accordance with your instruc- 
tions of September 15, 1925 (A-11196). Thus, although employees engaged on 
cooperative projects are usually paid initially from Federal funds, such funds 
are subsequently reimbursed to the extent of the cooperating agency’s share in 
the total cost, the effect being that the employees ultimately receive some part 
of their salaries from the cooperating States or municipalities. 

In some cases it is not possible to handle the work on the above basis because 
State laws, regulations or established procedure do not permit the adoption of 
this plan, and in such cases the Federal employees engaged on cooperative 
work are paid directly by the cooperating States or other.agencies for the 
portion of their time properly chargeable to such agency. In view of item (7) 
section 104 paragraph (a) of title 1 of Part II of the act above referred to and 
to your decision of July 16, 1982 (A-43357) it is understood that the title 
applies to employees engaged on cooperative work only to the extent that they 
are ultimately paid from Federal appropriations, that is, to the extent of the 
actual percentage of such payments ultimately charged against Federal appro- 
priations. If this understanding is correct, it is requested that appropriate 
instructions be given as to the method to be followed on pay rolls and vouchers 
in indicating the amounts to be impounded and returned to the Treasury as 
required by section 110. 

There is a class of employees (including geologists, draftsmen and stenogra- 
phers) who are employed intermittently during the year, and who have received 
excepted appointments under Schedule A of the Civil Service Commission 
Rules and Regulations with a limit of payment of $540 during the appointive 
year. Such an appointment reads as follows: ; 

“You have been appointed by the Secretary of the Interior, upon the recom- 
mendation of the Director of the Geological Survey, subject to taking the oath 
of office, a junior typist, grade 5, in the field service of the Geological Survey, at 
, & salary of $1,260 per annum, when actually employed, effective on date of 
entrance on duty. 

““Excepted under the provisions of Schedule A, subdivision 1, paragraph 6, 
of civil service rules. Under this appointment you are not subject to the 
provisions of the retirement act. Limited to $540 per annum.” 

Your opinion is desired as to whether an employee under these conditions is 
receiving compensation at a rate which is equivalent to more than $1,000 per 
annum under section 101, Public 212, and therefore is subject to the 814 per cent 
reduction, or whether such an employee is receiving compensation at a rate 
which is not equivalent to more than $1,000 per annum, and therefore is not 
subject to the reduction of 8% per cent. 
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In the decision of July 16, 1932, A-43357, 12 Comp Gen. 69, to 
which you refer, wherein was considered the status of storekeepers 
in the Customs Service whose salaries are reimbursed to the Govern- 
ment by the proprietors of warehouses, and customs employees in 
Puerto Rico and the Virgin Islands whose salaries are paid directly 
from customs duties collected by them, it was held: 


The object or purpose of Title I of Part II of the act of June 30, 1932, Pub- 
lic No. 212, was to effect savings in Government expenditures coming out of 
the Treasury during the fiscal year 1933. There is nothing under said title to 
indicate any intent to reduce compensation other than for the purpose of effect- 
ing such savings. Hence, the terms “ officer” and “employee” were therein 
defined as not including “public officers and employees whose compensation 
* * * is not paid from the Federal Treasury,” there being no intent or 
purpose to effect, at the expense of Government employees, a saving to private 
interests. Therefore, in applying the provisions of said title, salaries are 
not to be considered as “ paid from the Federal Treasury ” if for an accounting 
or bookkeeping purpose the funds are passed through the Treasury, as in para- 
graph numbered (1) of your letter, so long as the ultimate charge is not 
against the United States Treasury. 

You are advised, therefore, that the provisions of Title I, Part II, of the 
act, relative to the 5-day week, legislative furlough, and percentage reduction 
in compensation, have no application to the classes of employees mentioned 
in paragraphs 1, 2, and 3 of your letter. 


See, also, decision of August 8, 1932, to the Commissioners of the 
District of Columbia, A-43760, 12 Comp. Gen. 200. 

However, the situation with respect to these cooperative employees 
under the Geological Survey is somewhat different from that of 
the employees considered in said decisions. 

In decision of August 2, 1932, to the Secretary of Commerce, 
A-43650, 12 Comp. Gen. 163, it was stated: 

(2) As the amounts contributed by the States toward the work of the Coast 
and Geodetic Survey are not for the compensation of any particular employee, 
it may not be said that the salary of any particular employee of the Coast and 
Geodetic Survey is thus “not paid from the Federal Treasury.” See section 
104 (a) (7) of the economy act. Accordingly, all of the employees engaged 
upon such work receiving compensation at a rate in excess of $1,000 per annum 
are subject to the applicable provisions of the economy act and the entire 
amount deducted from their salaries in accordance with section 101 (a) or 


(b) or section 105 (d) (6) must be impounded notwithstanding that some 
portion thereof may eventually be reimbursed by the State. 


See, also, decision of August 9, 1932, to you, A-43819, 12 Comp. 
Gen. 220, 

It is understood that as a general proposition the State contribu- 
tions toward the cooperative work between the Federal Government 
and the States authorized under the appropriations quoted in your 
letter, are not segregated to pay the whole or a part of the salary rate 
of Federal employees engaged on the work and that such State 
contributions do not relate to a particular salary rate of Federal 
employees, as in the case of the customs employees considered in 
decision of July 16, 1932, but simply augment the portion appropri- 
ated by the Congress for the cooperative work. If so, the principle 
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stated in the decision of August 2, 1932, rather than the principle 
stated in the decision of July 16, 1932, is for application to cooper- 
ative employees under the Geological Survey. Of course, any em- 
ployees under the Geological Survey whose salaries are paid entirely 
from State funds, while they remain officers and employees of the 
Federal Government in the ordinary sense during the period their 
entire salaries are paid from State funds (11 Comp. Gen. 187), they 
come within exception (7) of the definition of the terms “ officer ” 
and “employee” in section 104 of the economy act and are not 
subject to the restrictions of Title I thereof. 

The compensation of part-time employees who are employed inter- 
mittently during the year based on an annual rate in excess of $1,000, 
as in the illustration given, is subject to an 814 per cent reduction 
under the terms of section 105 (d) (6) of the economy act. See 
particularly decision of July 23, 1932, to the Administrator of Vet- 
erans’ Affairs, A-43425, 12 Comp. Gen. 105, and decision of July 30, 
1932, to the Attorney General, A-43525, 12 Comp. Gen. 142. Since 
the part-time rate for the part time actually employed is fixed in 
accordance with the principles of classification on an annual basis, 
the limitation in the letter of appointment on the amount which the 
employee may earn during a year does not have the effect of reducing 
the per annum equivalent rate for part-time service to less than 


$1,000. The effect of such provision in the appointment is to limit 
the number of days of actual service to be rendered rather than to 
reduce the rate of compensation, and under the plain terms of the 
law, it is the rate of compensation, and not the total amount which 
may be received during the year, which is for consideration in de- 
termining whether the provisions of sections 101 and 105 are for 
application. 


(A-43905) 
ECONOMY ACT—AMBASSADORS AND MINISTERS 


Ambassadors and ministers if not subject to the furlough provisions of section 
101 (b) of the economy act will be subject to the reductions in compen- 
sation required by section 105 (d) of that act and all absences from their 
places of duty when not engaged upon official business, including absences 
which might otherwise be permissible under the act of June 17, 1874, 18 
Stat. 77, but not including absences on account of sickness, must be con- 
sidered as absences without pay, and for that purpose include all Sundays 
and holidays. 


Comptroller General McCarl to the Secretary of State, August 16, 1932: 
There has been received your letter of August 8, 1932, as follows: 


Section 105 (d) of Part II of the act of June 30, 1932, Public, No, 212, 
provides : 

“Tn the case of the following persons the rate of compensation is reduced as 
follows: If more than $1,000 per annum but less than $10,000 per annum, 8% 
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per centum; if $10,000 per annum or more, but less than $12,000 per annum, 
10 per centum; if $12,000 per annum or more, but less than $15,000 per an- 
num, 12 per centum; if $15,000 per annum or more, but less than $20,000, 15 
per centum ; if $20,000 per annum or more, 20 per centum: * * 

The salaries of ambassadors and ministers are at the rates of $10,000, 
$12,000, and $17,500 per annum. I would appreciate an expression of opinion 
as to whether it will also be necessary to withhold in addition their salaries 
for such time as they may be absent from their posts, other than under orders, 
and, if so, whether actual days shall be counted or merely working days. 

This inquiry is based upon the assumption that those receiving salaries at 
the rates indicated are not subject to the provisions of section 101 (b). 


Ambassadors and ministers being specifically excepted from the 
designation of “ Foreign Service officers” by section 9 of the act of 
February 23, 1931, 46 Stat. 1207, there is not for consideration any 
of the statutes granting annual leaves of absence with pay to such 
officers. See A-43339, July 20, 1932, 12 Comp. Gen. 90. 

The act of June 17, 1874, 18 Stat. 77, now section 124, title 22, 
United States Code, provides: 

Absence without leave; compensation withheld; sickness.—No ambassador, 
envoy extraordinary, minister plenipotentiary, minister resident, commissioner 
to any foreign country, chargé d'affaires, secretary, interpreter to any legation 
in any foreign country, consul general, consul, corsular pupils, or consular 
agent shall be absent from his post or the performance of his duties for a 
longer period than ten days at any one time, without the permission previously 


obtained of the President. And no compensation shall be allowed for the time 
of any such absence in any case except in cases of sickness. 


There appears to be no doubt but that ambassadors and ministers 


are officers of the United States as defined in section 104 (a) of the 
economy act of June 30, 1932, and they are accordingly subject to 
the applicable provisions of title 1 of that act. That portion of sec- 
tion 105 (d) quoted in your submission is followed by seven different 
subsections designating or describing classes of officers and employees 
subject to the respective reductions provided in paragraph 105 (d), 
and including the following: 


(6) Officers and employees (as defined in section 104 (a)) occupying posi- 
tions the nature of the duties and periods of work of which make it imprac- 
ticable to apply the provisions of subsections (a) and (b) of section 101; 

(7) Officers and employees (as defined in section 104 (a)), not otherwise pro- 
vided for in this section, to whom the provisions of subsections (a) and (b) 
of section 101 do not apply. 


The determination of whether any particular officers are officers 
within the meaning of paragraph 105 (d), (6) or (7), is primarily 
an administrative matter. Assuming, therefore, that ambassadors 
and ministers are not subject to the provisions of section 101 (b) 
of the economy act, they must be held to be subject to the reductions 
required by section 105 (d). Furthermore, as section 103 of the 
economy act has suspended all annual leave of absence with pay, any 
absence from their places of duty, when not engaged upon official 
business, including such absences as might otherwise be permissible 
under the act of June 17, 1874, supra, but not including absence on 
account of sickness, must be considered as absences without pay for 
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which purpose all Sundays and holidays included in the absence pe- 
riod are to be counted. The authority in section 101 (b) of the act 
to count working days is only for the purpose of the furlough re- 
quirements of that section, where the furlough is taken in fractional 
periods instead of a full calendar month at once. 


(A-43517) 
TAXES—FEDERAL—GASOLINE 


An importer or producer of gasoline is not exempt from the Federal tax of 
1 cent per gallon upon sales to Federal agencies, and such agencies are not, 
therefore, excused from the payment of such tax in the form of an addition 
to the purchase price of the gasoline, unless purchased under a contract 
fixing the price to be paid, in which case no addition to the contract price 
is authorized. 


Comptroller General McCarl to the Secretary of Agriculture, August 17, 1932: 

Reference is had to your letter of July 15, 1932, requesting to be 
informed whether in purchasing gasoline from retailers there must 
be paid in addition to the price representing 1 cent per gallon 
Federal tax and also a charge of one-tenth cent per gallon made by 
some dealers for collecting the tax. 

Your inquiry was referred to the Commissioner of Internal Reve- 
nue and your attention is invited to the following quotation from 
his reply of August 10, 1932: 


Receipt is acknowledged of yorr letter of July 27, 1932, inclosing a copy of a 
communication dated July 15, 1932, from Mr. C. F. Marvin, Acting Secretary 
of Agriculture, in which information is requested concerning the taxability 
under the revenue act of 1932 of gasoline purchased by Federal agencies. 

Section 617 of the revenue act of 1932 imposes a tax of 1 cent a gallon on 
gasoline sold by the importer thereof, or by a producer of gasoline. The tax 
on sales of gasoline is upon the importer or the producer. Regulations 44, 
covering the manufacturers’ excise taxes imposed on certain articles provide 
that sales to the Government of the United States, the District of Columbia, 
or a Territory or possession of the United States are not exempt from tax. 

A producer or importer selling gasoline to a department or bureau of the 
Federal Government must, therefore, pay a tax of 1 cent a gallon on such sales 
as imposed by section 617 of the revenue act of 1932. The producer or importer 
in most cases passes the tax on to the purchaser either by increased prices or 
as a specific tax item, but this is a matter between the parties concerned, over 
which the Bureau of Internal Revenue has no jurisdiction. 

* * * a - . . 

In this connection your attention is called to section 1123 of the revenue act 
of 1926, which is as follows: 

“ Whoever in connection with the sale or lease, or offer for sale or lease, of 
any article, or for the purpose of making such sale or lease, makes any state- 
ment, written or oral, (1) intended or calculated to lead any person to believe 
that any part of the price at which such article is sold or leased, or offered 
for sale or lease, consists of a tax imposed under the authority of the United 
States, or (2) ascribing a particular part of such price to a tax imposed under 
the authority of the United States, knowing that such statement is false or 
that the tax is not so great as the portion of such price ascribed to such tax. 
shall be guilty of a misdemeanor and upon conviction thereof shall be punished 
by a fine of not more than $1,000 or by imprisonment not exceeding one year, 
or both,” 
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No tax is imposed on sales of gasoline by dealers or distributors, but if the 
producer has passed the tax on to the dealer, the dealer is not prohibited 
from increasing his sales price to cover the tax or from passing the tax on as 
a specific item to the consumer. 


Where an item is billed to the consumer as a Federal tax, it must in fact 
represent only an amount equivalent to that which has actually been paid to 
the Federal Government as a tax. 

In addition thereto it may be stated that where purchases of gaso- 
line are made under a contract, the contractor is not entitled to be 
paid any amount in addition to the price provided for in the con- 
tract regardless of whether the price so fixed did or did not include 
any amount to cover the tax or cost of collection. However, where 
it is necessary to purchase gasoline in small quantities from retailers 
without a previous contract, the Government must pay the price 
demanded, notwithstanding that it may have been increased a sufli- 
cient amount to pass on to the consumer the Federal tax and/or the 
cost of collecting the same. 


(A-43882) 





ECONOMY ACT—TEMPORARY, EMERGENCY, AND SEASONAL POSI- 
TIONS—PERCENTAGE REDUCTIONS—INCREASES IN COM?EN- 
SATION 





All hourly and daily rates of compensation for temporary, emergency, and 
seasonal positions, whether vacant or occupied, which were fixed as of 
June 30, 1932, on the basis of annual rates for full-time service in excess 
of the rate of $1,000 per annum, are subject to an 8% per cent reduction 
under the terms of section 105 (d) (6) of the economy act, and are 
prohibited from being increased during the fiscal year 1933 under the 
provisions of section 202 of the economy act. 


Comptroller General McCarl to the Secretary of Agriculture, August 17, 1932: 

The Department of Agriculture, Bureau of Entomology, has sub- 
mitted to this office for preaudit, bureau voucher 1724 covering the 
pay roll for six employees of the bureau located at Moorestown, 
N. J., for the period July 1 to 15, 1932, stated for payment in the 
aggregate sum of $97.40. The voucher was accompanied by schedule 
272 of July 28, 1932, approved by A. J. Leister, administrative 
officer. 

Included in the voucher are the claims of two field assistants at 
$4 per day for 4 days and 21% days, respectively, one field assistant 
at $5.20 per day for 12 days, and two charwomen at $4 per day for 
11% days each. The amount proposed by the department for pay- 
ment is the gross amount of the per diem rates stated for the num- 
ber of days involved without any deduction to accomplish the 
adjustment required under the provisions of the economy act of 
June 30, 1932, 47 Stat. 399. 
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In explanation of the proposed payments there was submitted a 
memorandum of July 30, 1932, from the Business Manager, Bureau 
of Entomology, as follows: 

The employees appearing on the attached roll, bureau voucher #1724, are 
temporary employees only, none of whom are hired in excess of 30 working days 
in any 12-month period. These employees are of the migratory type who are 
employed at infrequent intervals as needed, with a verbal understanding as to 
the rate of pay per hour they shall receive. If the 814%4% is deducted they will 
be paid less than the amount at which they accepted the employment. If the 
814% must be deducted it will be necessary to employ them at such a rate as to 
allow them the amount demanded after the deduction has been made. These 
employees are on a six-day-week basis. 

There would appear to be no room for reasonable doubt that these 
employees come within the definition of the term “employee ” as set 
forth in section 104 (a) of the act and, therefore, are subject to the 
814 per cent reduction prescribed under section 105 (d) (6) for 
“Officers and employees (as defined in section 104 (a)) occupying 
positions the nature of the duties and periods of work of which make 
it impracticable to apply the provisions of subsections (a) and (b) 
of section 101.” See decision of July 20, 1932, to the Architect of the 
Capitol, A-43301, 12 Comp. Gen. 83; August 8, 1932, to the Secretary 
of the Navy, A-43642, 12 Comp. Gen. 193; and August 9, 1932, to you, 
A-43840, 12 Comp. Gen. 221, the last cited decision involving fire 
fighters under the Forest Service. Therefore, as all of the hourly 
and daily rates for the employees shown on the roll in question are in 
excess of the rate of $1,000 per anum (computed in accordance with 
the provisions of 104 (c)), the deduction of 814 per cent of the total 
amount otherwise due to each employee, as shown on the rolls, must 
be made and the amount of the deduction impounded. 

With reference to the suggestions that if the 814 per cent must 
be deducted “ it will be necessary to employ them at such a rate as to 
allow them the amount demanded after the deduction has been made,” 
attention is invited to the fact that section 202 of the economy act 
prohibits administrative promotions during the fiscal year 1933. The 
effect of this restriction is that salary rates as of June 30, 1932, for 
any class of positions, either permanent, temporary, emergency, or 
seasonal, may not be increased during the fiscal year 1933, regardless 
of whether the particular position involved was or was not occupied 
on June 30, 1932. 

The compensation of these temporary, emergency, or seasonal posi- 
tions in the field service appearing to have been limited on June 30, 
1932, to an hourly rate computed by dividing one-three hundred and 
sixtieth of the minimum salary rate prescribed in the classification 
act for a similar full-time position by the number of hours per day 
the annual employees are regularly required to work (11 Comp. Gen. 
217, 362, and A-39522, February 5, 1932), the administrative proposal 
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to make a corresponding increase in the rate of pay for such em- 
ployees to offset the 814 per cent deduction is unauthorized. What- 
ever authority was vested in the administrative office prior to July 1, 
1932, by statute or otherwise, to fix salary rates has been suspended 
during the fiscal year 1933 by section 202 of the economy act, in 
so far as increasing the rates is concerned. 

Therefore, the voucher or pay roll forwarded for preaudit for these 
temporary, emergency, or seasonal employees will be returned with- 
out certification by this office, and should be revised to provide for the 
appropriate deduction of 814 per cent for impounding. 


(A-48871) 


ECONOMY ACT—COMBINED RATE OF RETIRED PAY AND CIVILIAN 
COMPENSATION 


In applying the limitation of $3,000 per annum under section 212 of the 
economy act on the combined rate of compensation in a civilian position 
and retired pay, it is the rate of compensation which controls, irrespective 
of the number of hours or days of work in the civilian position, and not 
the total amount of civilian pay and retired pay received during the 
year. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, August 
17, 1932: 


Consideration has been given to your letter of August 5, 1932, as 
follows: 


I have the honor to refer to section 212, Public 212, 72nd Congress (the 
economy act), which denies or reduces the retired pay of the officers enumer- 
ated therein while employed in a civil office or position under the United 
States Government or the municipal government of the District of Columbia, 
or under any corporation the majority of stock of which is owned by the 
United States, and to request your decision on the questions presented in 
connection with the application of this section of the law to retired emergency 
officers who are employed by the Veterans’ Administration as part-time 
physicians. 

The question has arisen as to whether a retired emergency officer who is 
employed as a part-time physician in the Veterans’ Administration on a basis 
of two hours service per day or $1,142.86 per annum, which is equivalent to 
a rate of $4,000 per annum for full time service, and receiving retired pay 
of $150.00 per month, $1,800 per annum, may receive both the civil pay and 
the retired pay. 

In your decision of July 20, 1932, A-43331, you held that it is not the total 
amount that may be earned per hour or per diem that determines whether 
the case is within the limit of the combined retired and civilian pay, but 
the rate per hour or per diem which for the year would, when combined 
with the retired pay, exceed $3,000, that requires a reduction of retired pay. 
It has been suggested that this decision is not applicable to part-time em- 
ployees, because you were there considering the case of a full time employee. 

In your decision of July 23, 1932, A-43425, in discussing the question as 
to whether section 101 (b) of Public 212 affects the pay of a part-time em- 
ployee, you held that for the purpose of determining whether a part-time 
employee receives compensation in excess of $1,000 per annum “it is the rate 
of compensation, which in the example given is $5,200 per annum, not the 
total amount received during the year, or $742.86,” which governs. It has 
been suggested that this decision is not applicable to the question presented, 
because section 101 (b) does not contain an exception similar to that con- 
tained in section 212 (b), which provides: 
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“This section shall not apply to any person whose retired pay plus civilian 
pay amounts to less than $3,000 * * *,” 


The thought presents itself that because of the exemption in section 212 
(b) the retired officer who is employed as a part-time physician on the basis 
of two hours per day at $1,142.86 per annum, and whose retired pay is $1,800 
per annum, may receive both benefits, notwithstanding the fact that the total 
annual rate from both sources equals $5,800, because the “retired pay plus 
civilian pay amounts to less than $3,000.” 

It is therefore requested that you give consideration to this matter, with 
particular reference to the two following questions: 

(1) May a retired emergency officer who is employed as a part-time physi- 
cian on a basis of two hours service per day, or $1,142.86 per annum, which 
is equivalent to a rate of $4,000 per annum for full-time service, and who is 
receiving $1,800 per annum under the emergency officers’ retirement act, con- 
tinue to receive both the retired pay and civilian pay? 

(2) May a retired emergency officer who is employed as a part-time physi- 
cian on a basis of four hours service per day, or $2,285.72 per annum, which 
is equivalent to a rate of $4,000 per annum for full-time service, and who is 
receiving $1,800 per annum under the emergency officers’ retirement act, re- 
ceive, in addition to his civilian pay, retired pay in an amount which when 
combined with the civilian pay, will equal $3,000? 


Section 212 of the economy act of June 30, 1932, 47 Stat. 406, 
provides as follows: 


Sec. 212. (a) After the date of the enactment of this act, no person hold- 
ing a civilian office or position, appointive or elective, under the United States 
Government or the municipal government of the District of Columbia or 
under any corporation, the majority of the stock of which is owned by the 
United States, shall be entitled, during the period of such incumbency, to 
retired pay from the United States for or on account of services as a com- 
missioned officer in any of the services mentioned in the pay adjustment act 
of 1922 [U. S. C., title 37], at a rate in excess of an amount which when 
combined with the annual rate of compensation from such civilian office or 
position, makes the total rate from both sources more than $3,000; and when 
the retired pay amounts to or exceeds the rate of $3,000 per annum such per- 
son shall be entitled to the pay of the civilian office or position or the retired 
pay, whichever he may elect. As used in this section, the term “ retired pay” 
shall be construed to include credits for all service that lawfully may enter 
into the computation thereof. 

(b) This section shall not apply to any person whose retired pay plus 
civilian pay amounts to less than $3,000: Provided, That this section shall not 
apply to regular or emergency commissioned officers retired for disability 
incurred in combat with an enemy of the United States. 


Throughout subsection (a) the limitation is on the combined rate 
of compensation, and accordingly, in decision of July 14, 1932, to 
the Secretary of War, A-43204, 12 Comp. Gen. 37, in answer to 
question 14, it was stated in part as follows: 


The purpose of section 212 is to limit the combined rate of compensation in a 
civilian office or position and retired pay for or on account of commissioned 
service to $3,000 per annum. * * * 


The first part of subsection (b), which has been particularly 
stressed in your submission, is simply the reverse of the restriction 
contained in subsection (a); that is, through abundant caution, 
there were excepted those who would not come within the provisions 
of subsection (a) because the combined rate of civilian pay and 
retired pay would amount to less than $3,000 per annum, and, accord- 
ingly, no special significance is to be attached to the omission of the 
word “rate” in subsection (b). For instance, in the letter of July 
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20, 1932, A-43331, and in the particular paragraph to which you 
refer, there was given an illustration of a substitute postal employee 
who works part time at the rate of 65 cents per hour, citing the rule 
stated in 8 Comp. Gen. 261, 264. 

You are advised, therefore, that in applying the limitation of 
$3,000 per annum under section 212 of the economy act, it is the 
combined rate of compensation which controls, irrespective of the 
number of hours or days of work in the civilian office or position, and 


not the total amount of civilian pay and retired pay received during 
the year. 


Questions (1) and (2) are answered in the negative. 


(A-43915) 


ECONOMY ACT—ALASKA ROAD FUNDS 


Employees engaged upon Alaska road work for which appropriations are made 
by Congress are paid from the Federal Treasury and the fact that con- 
tributions in aid of such work are authorized to be received from other 
sources does not exempt such employees nor the appropriations from the 
provisions of the economy act. 


Comptroller General McCarl to the Secretary of the Interior, August 17, 1932: 
There has been received your request of August 9, 1932, for decis- 


ion of questions presented in the following letter from the Governor 
of Alaska: 


Act of Congress approved May 14, 1906 (34 Stat. 192), providing funds for 
road construction in Alaska and for other specified purposes, provides: “‘ That 
all moneys derived from * * * shall be deposited in the Treasury Depart- 
ment of the United States, there to remain as a separate and distinct fund, to 
be known as the ‘Alaska fund,’ and to be wholly devoted to the purposes 
hereinafter stated * * *” 

Section 110 of act approved June 30, 1932 (Public No. 212, 72d Cong.), pro- 
viding for certain savings to be effected from appropriations for the fiscal year 
1933, provides: “The appropriations or portions of appropriations unexpended 
by reason of the operation of this title shall not be used for any purpose, but 
shall be impounded and returned to the Treasury.” 

While it seems clear that all other provisions of Part II of the act of June 
80th are applicable to expenditures from funds derived under the Alaska fund 
act, I do not believe it was the intent of Congress to remove from the Alaska 
fund these savings and to carry them into the general fund of the Treasury. 
Clearly this would result in a special taxation against the people of Alaska for 
the general fund of the Treasury. 

Also, the appropriation act for the War Department, June 30, 1921 (42 Stat., 
page 90), authorizes the Secretary of War (conferred upon the Secretary of 
the Interior by Public No. 218, 72d Cong.) to receive contributions from the 
Territory of Alaska and other various sources for road work in Alaska. These 
contributions are covered into the Treasury under appropriation title “ Funds 
contributed for improvement of roads, bridges, and trails, Alaska.” They 
occupy a very similar status to those of the Alaska fund and can really be 
considered in the same category. 

It is proposed during the fiscal year 1933 to effect all necessary savings con- 
templated by the act of June 30, 1982 (Public Resolution No. 212, 72d Cong.), 
in the expenditure of funds from the two appropriations referred to, but to 
retransfer the savings into these appropriations for expenditure in subsequent 
fiscal years. Will you please request of the Comptroller General a decision on 
the points above raised? 
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That portion of the submission with respect to the Alaska fund was 
answered by decision to you of August 15, 1932, A-43791, 12 Comp. 
Gen. 243. 

With respect to the Alaska road fund, however, a different situa- 
tion exists. The act of June 30, 1921, 42 Stat. 90, contained the fol- 
lowing appropriations and authorization: 


For the construction, repair, and maintenance of military and post roads, 
bridges, and trails, Territory of Alaska, to be immediately available, $425,000: 
Provided, That the Secretary of War is hereby authorized to receive from the 
Territory of Alaska, or other source, such funds as may be contributed by them 
to be expended in connection with funds appropriated by the United States for 
any authorized work of construction, repair and maintenance of roads, bridges, 
ferries, trails, and related works in the Territory of Alaska, and to cause such 
funds to be deposited to the credit of the Treasurer of the United States, and 
to expend the same in accordance with the purpose for which they were con- 
tributed: Provided further, That not to exceed $10,000 of the foregoing amount 
shall be expended for a preliminary investigation and report on the feasibility, 
desirability, and cost of the best and most practicable connection between the 
Nome-Shelton system of communications and the coal deposits of the Kugruk 
River, Chicago Creek, and Keewalik mining district, whether by wagon road, 
sled road, tramway, trail, or other means. 


An appropriation of $494,310 for construction, repair and mainte- 
nance of roads, etc., to be expended by the board of road commis- 
sioners was included in the War Department appropriation act of 
July 14, 1932, 47 Stat. 692, which appropriation, together with the 
jurisdiction over that work, was transferred to the Secretary of the 
Interior by the act of June 30, 1932, 47 Stat. 446. 

Accordingly, it would appear that employees engaged upon Alaska 
road work for which appropriations are made by the Congress are in 
fact paid from the Federal Treasury, and the fact that contributions 
in aid of such work are authorized to be received from outside sources 
does not exempt such employees, nor the appropriation, from the 
provisions of the economy act, and all reductions in compensation re- 
quired to be impounded by that act must be deposited in the general 
fund of the Treasury and may not be returned to the appropriation. 


(A-44086) 


ECONOMY ACT—FILLING OF EMERGENCY POSITIONS 


Before a position may be filled without the written authorization or approval 
by the President it must appear not only that it is “absolutely essential” 
but also that the vacancy or the need for the appointment could not have 
been anticipated, and that to delay filling the position to obtain the Presi- 
dent’s authorization or approval might involve serious consequences, such 
as loss of life, impairment to health, or loss or destruction of property. 


Comptroller General McCarl to the Secretary of the Interior, August 19, 1932: 

Consideration has been given to your letter of August 11, 1932, 
requesting decision whether the following principles stated in deci- 
sion of this office, dated July 13, 1932, to the Administrator of Vet- 
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erans’ Affairs, A-43191, 12 Comp. Gen. 23, are applicable to the 
classes of positions which you have listed in the Indian field service: 

The term “emergency * * * positions” as used in clause (b) of section 
208 of the act of June 80, 1932, Public, No. 212, may be defined to mean the 
positions the immediate filling of which is rendered necessary because of a 
sudden or unexpected exigency of the service. 

Where the need for an appointment can be known in advance, as where there 
is an anticipated vacancy or an anticipated need for additional services, or 
where delay in making appointment would result in no more serious conse- 
quence than imposing of not unreasonable additional or overtime work on other 
officers or employees or the accumulation of work that may be done later 
without undue impairment of the service, the procedure must be under excep- 
tion (a) and not under exception (b). 

With respect to certain essential positions at a hospital, such as nurses, 
attendants, etc., and because of the nature of the work involved the exigency 
might arise by an unexpected vacancy in the regular force or by an unexpected 
increase in the number of patients, where such situations arise, the appoint- 
ments may be made forthwith without the written authorization or approval 
of the President, but there should be submitted for filing with the pay roll or 
voucher covering the first salary payment a signed statement of the facts of 
the emergency making the immediate action absolutely necessary. Where the 
action is due to an unexpected increase in patients the employment presumably 
will be no longer than the duration of the emergency condition. 

Where a new hospital or facility, or an addition to an existing hospital or 
facility, is to be opened the personnel essential to the operation thereof may 
not be engaged under exception (b) of section 203, but may be engaged only if 
and when authorized in writing by the President as provided under exception 
(a) thereof. 

While the principles of that decision may be applied to services 
other than the Veterans’ Administration, it is to be noted that said 
decision did not hold generally that any class of positions—such as 
nurses or attendants or any other positions in a hospital—may be 
presumed to be emergency positions, vacancies in which are required 
to be filled immediately. On the contrary, the decision held that 
the emergency and the necessity for immediate filling must be 
shown in each instance. 

The mere fact that a position is “ absolutely essential ” does not 
authorize its being considered as an “emergency ” position for fill- 
ing without the written authorization or approval of the President. 
It is to be noted in this connection that the only positions which the 
statute provides may be filled with the written authorization or ap- 
proval of the President are those which are “ absolutely essential.” 
Hence, before a position may be filled without the written authoriza- 
tion or approval of the President it must appear not only that it is 
“ absolutely essential ” but, also, that the vacancy or the need for the 
appointment could not have been anticipated and that to delay fill- 

ing the position to obtain the President’s authorization or approval 
might involve serious consequences, such as loss of life, impairment 
of health, loss or destruction of property, etc. 
As herein explained or amplified the principles of the decision 


of July 13, 1932, supra, may be applied to the services mentioned 
in your submission. 
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(A-44038) 
ECONOMY ACT—FILLING OF VACANCIES 


Adjustments in the duties and responsibilities of personnel, either in the 
departmental or in the field service, which do not involve any increased 
expenditure of appropriated funds or which do not defeat the impounding 
of salaries of vacant positions, are not prohibited by section 202 of the 
economy act. 

Where new duties added to an existing position require its allocation to a 
higher grade, with no increase in compensation, there is involved neither 
an administrative promotion within the purview of section 202 nor the 
filling of a vacancy within the purview of section 203 of the economy act, 
but where the duties of a vacant position are added to one or more other 
positions, the impounding provisions of section 203 are for application 
with respect to the vacancy. 


Comptroller General McCarl to the Secretary of the Interior, August 19, 1932: 


Consideration has been given to your letter of August 11, 1932, 
as follows: 


An employee of this department in Alaska, receiving a salary of $2,100 
per annum in field grade 8, corresponding to CAF grade 4 of the classification 
act, was assigned additional duties and responsibilities in October, 1931. 
Field grade 9, corresponding to CAF-—5, is regarded as the proper allocation 
of his position on the basis of the changed duties and responsibilities. 

Your decision A—42955 of July 12, 1932, held that— 

“ Administrative reallocation of a field position under the terms of section 
2 of the Brookhart Salary Act, supra, is exclusively within administrative 
control (11 Comp. Gen. 115), and any such reallocation based on substantially 
the same duties as of June 30, 1932, which would increase the salary rate of 
the employee, must be considered as an administrative promotion and pro- 
hibited during the fiscal year 1933 under the terms of section 202 of the act 
of June 30, 1932, supra.” 

Would reallocation of the above-mentioned position to field grade 9 without 
any change in the salary rate of the employee be prohibited? If not, would 
such reallocation require the President’s approval? 

Your decision A-43462 of July 28, 1932, holds that— 

“The administrative assignment of an employee to the duties of a higher 
grade on or subsequent to July 1, 1932, or the adding to or changing the 
duties of an employee to such an extent as would require or authorize the 
allocation or reallocation of the position to a higher grade involving an increase 
in compensation, is to be regarded as an administrative promotion within 
the meaning of section 202 of the economy act, and, therefore, prohibited during 
the fiscal year 1933 unless authorized or approved in writing by the President 
as the filling of a vacancy by the appointment thereto of an employee of a 
lower grade.” 

The question on which this ruling was made referred to positions in the 
departmental service. Would such allocations or reallocations which involve . 
no increase in compensation require the approval of the President? Is the 
ruling applicable to field positions? 


The rule announced in decision of July 12, 1932, supra, is applica- 
ble only in the field service. As to the departmental service see 
decision of July 26, 1982, A~43462, 12 Comp. Gen. 120. The quota- 
tion from the decision of July 28, 1932, supra, 12 Comp. Gen. 128, is 
applicable either in the departmental or field service. The inhibition 
of section 202 of the economy act is against administrative promo- 
tions. Said section does not prohibit adjustments in the duties and 
responsibilities of personnel, either in the departmental or in the 
field service, which do not involve any increased expenditure of 
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appropriated funds or which do not defeat the impounding of sal- 
aries of vacant positions, the filling of which has not been authorized 
or approved by the President. 

Where new duties arise and are added to an existing position 
requiring its allocation to a higher grade, but with no increase in 
compensation, there is involved neither an administrative promotion 
within the purview of section 202 nor the filling of a vacancy within 
the purview of section 203. But where the duties of a position that 
has become vacant are added to one or more other positions—regard- 
less of whether the added duties do or do not require a reallocation 
of such positions—the impounding provisions of section 203 are for 
application with respect to the vacancy. 

The questions presented are answered accordingly. 


(A-43815) 


ECONOMY ACT—LEGISLATIVE AND ADMINISTRATIVE FURLOUGH— 
IMPOUNDING 











There is no requirement in section 110, or otherwise in the economy act, for 
any impounding in connection with the operation of section 101 (b) of 
the act requiring legislative furlough except of the amount unexpended by 
reason of being withheld from the employees for the periods they are on 
legislative furlough under said section. Prior decisions modified accordingly. 

No adjustment is authorized in the pay account of an employee who is given 
legislative furlough of one calendar month or 24 working days taken in 
fractional periods, and who is separated from the service prior to the end 
of the fiscal year. 12 Comp. Gen. 132, distinguished. 


Comptroller General McCarl to the Secretary of Commerce, August 20, 1932: 


Consideration has been given to your letter of August 2, 1932, re- 
questing decision of the following questions: 






















A. Where an employee is to be furloughed administratively or is on vol- 
untary leave without pay for a period of nine months, beginning October 1, 
and deductions of 24% days have been made for the months of July, August, 
and September, will not this constitute the full amount of deductions which 
should be impounded under section 101 (b)? 

B. Where there has been a deduction of 30 days’ pay and the employee is 

_later administratively furloughed or applies for voluntary leave without pay 
for three months, would not the amount impounded be reduced and the ap- 
propriation credited with the 7% days excess? 

C. Where there has been a deduction of 30 days’ pay and the employee is 
later separated from the service, would not the amount impounded be re- 
duced by the proper proportion and the appropriation credited with that 
amount? 


Sections 101 (b) and 110 of the economy act of June 30, 1932, 47 
Stat. 399, 403, provide, as follows: 


Section 101. During the fiscal year ending June 30, 1983— 
+ * * a * + 
(b) Each officer or employee receiving compensation on an annual basis at 
the rate of more than $1,000 per annum shall be furloughed without compen- 
sation for one calendar month, or for such periods as shall in the aggregate be 
equivalent to one calendar month for which latter purpose twenty-four work- 





















_ 
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ing days (counting Saturday as one-half day) shall be considered as the equiv- 
alent of one calendar month: Provided, That where the nature of the duties 
of any such officer or employee render it advisable, the provisions of subsec- 
tion (a) may be applied in lieu of the provisions of this subsection: Provided 
further, That no officer or employee shall, without his consent be furloughed 
under this subsection for more than five days in any one calendar month: 
Provided further, That the rate of compensation of any employee furloughed 
under the provisions of this Act shall not be reduced by reason of the action 
of any wage board during the fiscal year 1933. 


* * * * * * * 


Sec. 110. The appropriations or portions of appropriations unexpended by 
reason of the operation of this title shall not be used for any purpose, but 
shall be impounded and returned to the Treasury. 


It will be noted that section 110 of the act requires impounding 
only of “appropriations or portions of appropriations unexpended 
by reason of the operation of this title.” Hence with respect to the 
operation of section 101 (b) there is required to be impounded only 
the amount of the pay for the time the employee is furloughed under 
said section. That is to say, there is no requirement in the statute 
for any impounding in this connection except of the amount unex- 
pended by reason of being withheld from the employees for the 
periods they are furloughed under this section; and since it has 
been held that employees may be furloughed under the provisions of 
section 216 of the act, when necessary, before being furloughed for 
the entire period (one calendar month or when taken fractionally 24 
working days) authorized under section 101 (b)—see decision of 
August 9, 1932, A-43622, 12 Comp. Gen. 207—and there being no basis 
for applying a different rule with respect to voluntary leave of 
absence without pay for an extended period, your questions are 
answered as follows: 

A. Assuming that the employee was not absent on legislative fur- 
lough more than six days during the period from July 1 to Sep- 
tember 30, this question is answered in the affirmative. When an 
employee works 3 months, is not absent on legislative furlough more 
than 6 days during that period, and has 714 days’ pay deducted, and 
then is either administratively furloughed under section 216 of the 
act or voluntarily absent without pay during the remainder of the 
year, there is required to be impounded only the 714 days’ pay. Of 
course, if such an employee had been absent on legislative furlough 
for more than 6 days during the first 3 months there should be de- 
ducted and impounded 114 days’ pay for each day of such legislative 
furlough absence not exceeding 24 working days. There is no room 
for reasonable doubt that the statute requires the impounding of the 
pay with respect to all absence on furlough under section 101 (b) and 
there is no provision in the law limiting such furlough to 2 working 
days or two and one-half calendar days per month. 

B. From the wording of this question it is understood that there 
was a legislative furlough absence of one calendar month or shorter 

5919°—33——18 
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legislative furlough absences aggregating 24 working days before 
the administrative furlough or voluntary leave without pay was 
taken. If so, section 101 (b), Title I of the act, had already operated 
requiring the total month’s pay to be impounded and no subsequent 
refund or credit to the appropriation would be authorized. See 
answer to question A. 

C. This question is answered in the negative for reasons stated in 
answer to questions A and B. See, also, decision of July 28, 1932, 
A-43554, 12 Comp. Gen. 132, in which it was held: 

If, at the time an employee is separated from the service, the total amount 
of legislative furlough deductions exceeds 1%, days’ pay for each working day’s 
absence on furlough and, also, exceeds 144 days’ pay for each semimonthly pay 
period since July 1, 1932, the amount of such excess will be for refunding to 
the employee or to his estate. But in no case will there be a refund where 
the total of such deductions does not exceed 1% days’ pay for each working 


day absent and does not, also, exceed 14% days’ pay for each semimonthly pay 
period since July 1, 1932, 


When, under the rule as thus quoted, there is to be a refund to the 
employee or to his estate, the amount thereof will be for restoring to 
the appropriation from the impounded fund. 

Any decision heretofore rendered in conflict with this decision is 
hereby modified to accord with what is held herein. 


(A-43642) 


ECONOMY ACT—PART-TIME EMPLOYEES—PERCENTAGE DEDUC- 
TIONS FROM COMPENSATION 


Compensation of part-time employees based on an annual rate in excess of 
$1,000 per annum is subject to a deduction of 814 per cent under the terms 
of the economy act and the deduction and impounding thereof are required 
to be based on the actual amount earned. 


Comptroller General McCarl to the Secretary of the Navy, August 22, 1932: 
Consideration has been given to your letter of August 13, 1932, as 
follows: 


Referring to your decision A-43642, dated August 8, 1932, with reference 
to per annum employees at the Naval Ordnance Plant, Baldwin, L. I., regu- 
larly working only four days a week, in which you stated that “their regular 
part-time rate of compensation for the time actually worked, based on an annual 
salary rate in excess of $1,000.00 per annum, is subject to 8% per cent reduc- 
tion,” your decision is respectfully requested on the following questions: 

(a) These employees normally work Monday, Tuesday, Wednesday, and 
Thursday of each week, the plant being closed on Friday and Saturday of each 
week. They are regularly paid for five days each week, i. e., Sunday, Monday, 
Tuesday, Wednesday, and Thursday. If a per annum employee at Baldwin 
works all the days in the year on which he is permitted to work, he would 
receive 5/7 of the rate of compensation specified in his appointment. Assuming 
that he is appointed at an annual salary of $1,400.00, under these conditions 
he will receive only $1,000.00, and a decision is requested as to whether under 
these circumstances such an employee is subject to impound deductions, it 
being noted that the nominal salary as specified in the appointment is in excess 
of $1,000, but the actual maximum amount which can be received under his 
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conditions of employment is only $1,000.00. The above quotation from your 
decision seems to imply that for such employees a regular part-time rate of 
compensation based on an annual salary rate should be established for these 
employees. 

(b) Assuming that an employee is subject to the impound deductions re- 
quired by the act of June 30, 1932, on what base should the deduction be 
applied? For example, in:the case of an employee appointed at Baldwin at a 
per annum rate of $2,100.00 and who, because the plant is operating on a 
part-time basis, can receive only a maximum of $1,500.00, but who actually 
receives only $1,400.00 because of absence from duty on working days, should 
the required impound deduction of 814% be based on $2,100.00, $1,500.00, or 
$1,400.00? 

(c) In the event that it is decided that in the example cited in the preced- 
ing question the impound deduction is to be based on $1,400.00 or the amount 
actually earned by the employee, would this rule also apply to per annum 
employees working either on a five-day week or on a five and one-half day 
week? 

(a) The decision of August 8, 1932, was based on the understand- 
ing that the employees at the Naval Ordnance Plant, Baldwin, 
Long Island, who were placed on a 4-day week over a year ago, were 
part-time employees, that is, received a fixed salary per annum with 
no deduction therefrom on account of the two days each week (in 
addition to Sunday) on which no work was required or permitted. 
In other words, it was assumed that if they worked four days a 
week they were regarded as having worked full time and, accord- 
ingly, were paid the full salary. 

Section 101 (c) of the economy act provides as follows: 

If the application of the provisions of subsections (a) and (b) to any 
officer or employee would reduce his rate of compensation to less than $1,000 
per annum, such provisions shall be applied to him only to the extent neces- 
sary to reduce his rate of compensation to $1,000 per annum. 

In the application of this section several decisions of this office 
have held-that it is the rate of compensation which controls rather 
than the maximum amount an employee may receive during the 
year, and this principle would be applicable to the compensation of 
these 4-day week employees based on an annual rate for full-time 
service in excess of $1,000 per annum. Compare decisions of July 
23, 1932, A-43425, 12 Comp. Gen. 105, and July 30, 1932, A-43525, 
12 Comp. Gen. 142. 

In the illustration given, if $1,400 per annum is the annual salary 
rate as fixed for the position, the compensation actually earned by 
the employee working only four days a week—even though only 
$1,000 for the year—would be subject to a deduction of 814 per cent, 
under the terms of section 105 (d) (6) of the economy act. 

(b) Deductions from, and impounding of, the compensation of 
part-time employees should be 814 per cent of the amount actually 
earned, which in the illustration given would be computed on $1,400. 

(c) This question is answered in the affirmative. 
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(A-44079) 


ECONOMY ACT—LEGISLATIVE FURLOUGH DEDUCTIONS—PIECE- 
WORKERS 


The regular periodical legislative deductions of compensation, and deductions 
for each additional day’s absence on legislative furlough of pieceworkers 
who are on a 514-day week, should be at the rate of 144 times the daily 
rate previously paid for a day’s authorized leave of absence with pay, with 
the understanding that there is required to be deducted and impounded not 


to exceed the amount of 84% per cent of the compensation actually earned 
for the fiscal year. 


Comptroller General McCarl to the Secretary of the Treasury, August 22, 1932: 


Consideration has been given to your letter of August 13, 1932, as 
follows: 


The following questions have arisen in connection with the application of the 
economy act to the Bureau of Engraving and Printing of this department, which 
are submitted for consideration and ruling: 

1. How many days’ pay at regular rates shall be impounded for per hour, 
per diem, and piecework employees under subsection (b) of section 101 of the 
act? 

These employees referred to in question No. 1 normally receive pay for 313 
days for a full year (365 days less 52 Sundays). Subsection (b) of section 101 
of the act requires employees to be furloughed without compensation for one 
calendar month or its equivalent. Per annum employees, whose furloughs 
aggregate twenty-four working days at the rate of one and one-fourth days’ pay 
for each of the twenty-four working days absence meet the requirements, but 
twenty-four working days at regular rates are not an average month’s pay per 
hour, per diem, and piece rate employees 

2. A per hour employee worked eight hours (one day) in July. He filed an 
application for retirement on account of disability, which if approved, becomes 
effective August 1, 1932. Shall he be paid for the day worked, plus a holiday 
and half-holidays, resulting in his receiving pay for four and four-eighths days 
and in the impounding of twenty-one and four-eighths days (the number of 
working days absent) at regular rates, or shall he be paid only one day with 
the holiday, half-holidays and time absent, impounded? 


1. In decision of July 28, 1932, to the Secretary of: the Navy, 
A-43641, 12 Comp. Gen. 134, it was held as follows: 


It must follow, therefore, that where per diem employees are continued on 
a 514~lay week and required to take legislative furlough without pay, their 
compensation is for adjustment under the terms of subsection (b), * * *. 

* * : 7 * * 

The term “one calendar month” [in section 101 (b)] refers to July, 
August, etc., and converted into terms of compensation means yz or 8% per 
cent of the annual rate of compensation. That is to say, rz or 8% per cent 
of the per annum equivalent is the maximum deduction required by reason of 
this provision, whether the ome e is computed on the basis of the year, 
the day, the hour, or the piece * * 

* * a ” - 7 * 

Therefore, the procedure stated in the decisions of July 8, 1932, A-43276, 
and July 12, 1932, A-42691, A-43276, should be followed with respect to per 
diem employees to whom the provisions of section 101 (b) are applicable except 
that the total deduction of compensation for the fiscal year 1933, by reason 
of the legislative furlough shall not exceed yy or 8% per cent of the annual 
rate of compensation computed on the basis of 313 days per annum as to the 
employees here under consideration; and where there are no furlough absences 
during a pay period, the deduction may be 8% per cent of the total amount 
otherwise earned for such period, whether the pay period be a week, a half 
month, a month, or otherwise. When yr: or 8% per cent of the annual rate of 
compensation computed on the basis of the per diem rate for 313 days has 
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been deducted, pursuant to the requirements of the above decisions under 
section 101 (b), no further deductions are required solely because of legislative 
furlough under said section. 


The same rule is applicable to all regular full-time per hour, per 
diem, and piecework employees who are working on a 514-day-week 
basis. The regular periodical legislative furlough deductions of 
compensation, and deductions for each additional day’s absence on 
legislative furlough of pieceworkers, should be at the rate of one 
and one-fourth times the daily rate previously paid for a day’s au- 
thorized leave of absence with pay, with the understanding that there 
is required to be deducted and impounded not to exceed the amount 
of 8% per cent of the compensation actually earned for the fiscal 
year. 

2. The facts stated in this question are too indefinite to determine 
the amount payable to the employee, which would depend on whether 
the employee was entitled to and granted sick leave of absence with 
pay, whether he was employed for a substantially continuous indefi- 
nite period, as distinguished from those employed from day to day 
or for a definitely fixed brief period, and whether he was otherwise 
in a status entitling him to the statutory holidays with pay. 
Assuming there was no legislative furlough granted, the amount to 
be deducted and impounded would be 8% per cent of the compen- 
sation otherwise properly payable to the employee. 


(A-43038) 


COURT BAILIFFS—PER DIEMS—CUSTODY OF PETIT JURIES OVER 
SUNDAYS 


Court bailiffs are not entitled to payment of per diem fees for services in 
connection with the custody of petit juries over Sundays when the court 
is not actually in session, with the judge present in court or in chambers. 


Decision by Comptroller General McCarl, August 23, 1932: 

J. A. Stafford, United States marshal for the Southern District of 
Alabama, on June 6, 1932, requested review of certain disallowances 
in his June, 1931, accounts for per diem fees amounting to $30 paid 
by him on vouchers Nos. 2107, 2108, and 2109 to A. H. Goubil, 
P. W. Tompkins, and C. E. Houstein for two days’ services each on 
Sundays, May 24,31, and July 26, 1931, as court bailiffs in attendance 
upon the United States District Court, Southern District of Ala- 
bama, Mobile, Ala. 

The disallowances in question resulted from the failure of the 
evidence presented with the account to show that the court was 
actually in session, within the meaning of the appropriation act 
involved, to wit, the act of April 18, 1930, 46 Stat. 190, for the 
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Department of Justice and the Judiciary, for the fiscal year ending 
June 30, 1931, in which it was provided: 

* * * ‘That no per diem shall be paid to any bailiff or crier unless the 
court is actually in session and the judge present and presiding or present 
in chambers. 

In his request for review of the disallowances the claimant stated : 

* * * that in each and every instance the bailiffs were in charge of 
the petit jury and in each and every instance, to wit, Sundays, May 24th 
and 3ist, July 26th, September 27th, 1931, the judge, while not actually in 
the Federal building, was in touch with the jury and had ordered the bailiffs 
that should the jury reach a verdict at any time he would come down and 
receive a verdict. That applies to every case except May 24th, on which 
date the jury had not yet been charged. 

Further, on May 3ist, the jury had reached a verdict and the judge in- 
structed the clerk to have them render a sealed verdict and ordered the clerk 
to discharge the jurors and pay them off, which was done. 

On July 26th the judge actually came to the Federal building and talked 
to the foreman of the jury and mistrial was ordered in this case on Monday 
and the jury was discharged. 

The statutory restriction upon the payment of per diem fees to 
court bailiffs and criers unless the court was actually in session and 
the judge thereof present and presiding or present in chambers was 
first imposed by the annual appropriation act for the Department of 
Justice and the judiciary approved February 27, 1925, 43 Stat. 1030, 
and said restriction has been imposed subsequently in each of the 
several annual appropriation acts for said department. 

The involved statute clearly requires as a condition precedent to 
payment of per diem fees to court bailiffs and criers that the court 
actually must have been in session, with the judge present and 
presiding or present in chambers. 

Since such statutory restriction upon the payment of per diem 
fees to court bailiffs and criers, this office has held consistently that 
the fact that a bailiff is actually on duty in charge of a jury is not 
sufficient to meet the requirements of the statute that the court be in 
session with the judge present and presiding or present in chambers. 
See 7 Comp. Gen. 633; and decisions of June 7, 1928, A-19840; 
October 29, 1930, A-25450; and March 11, 1932, A-40652. Also, see 
sections 892 and 895 of Instructions to Court Officials, October, 1929. 

In the instant matter it appearing that the said court was not 
actually in session, with the judge thereof present and presiding or 
present in chambers, on Sundays May 24, 31, and July 26, 1931, there 
was no legal authority to pay said three court bailiffs the $30 per 
diem fees for their services while in charge of petit juries on such 
dates. 

Accordingly, upon review, the disallowances must be and are 
sustained. 
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(A-43276) 


ECONOMY ACT—LEAVES OF ABSENCE— MERCHANT FLEET 
CORPORATION 


An officer of the Merchant Fleet Corporation whose salary was reduced by 
section 107 of the economy act nevertheless is subject to the restrictions 
of section 103 of the economy act suspending the right to receive leave 
of absence with pay during the fiscal year 1933. 


Comptroller General McCarl to the Chairman of the United States Shipping 
Board, August 23, 1932: 


My attention has been called to pay vouchers WN 32-7236, DOBN 
32-7880, dated July 30, 1932, supported by supplemental pay roll 
No. 1, for the period July 16, 1932, to July 31, 1932, wherein two 
salary payments were made to Chauncey G. Parker, general counsel, 
Merchant Fleet Corporation, one for $500, check No. 442163, no de- 
ductions, and the other for $66.66, check No. 442164 stated as for 
“reimbursement of 2 days deducted on supplemental pay roll of 
July 20, 1932. Granted leave to cover absence.” 

It appears that general counsel was absent from duty for certain 
periods prior to July 20, 1932, and that, on account of such absences, 
salary for two days was deducted from his pay on supplemental pay 
roll of July 20, 1932, the amount thus deducted subsequently being 
repaid on the voucher here in question. 

Sections 103 and 104 of the act of June 30, 1932, 47 Stat. 400, 
contain the following provisions: 


Sec. 103. All rights now conferred or authorized to be conferred by law 
upon any officer or employee to receive annual leave of absence with pay 
are hereby suspended during the fiscal year ending June 30, 1933. 

Sec. 104. When used in this title— 

(a) The terms “ officer” and “ employee” mean any person rendering serv- 
ices in or under any branch or service of the United States Government or 
the government of the District of Columbia, but do not include * * *. 


There would appear to be no room for reasonable doubt that the 
general counsel of the Merchant Fleet Corporation renders service 
“in or under” a “branch or service of the United States Govern- 
ment ” and his office or position is not within any of the 11 classes 
of offices or positions mentioned in the section-as not included within 
the definition therein given. Therefore, he must be held to be an 
officer or employee within the meaning of said terms as used in sec- 
tion 103, supra. Furthermore, any doubt there might otherwise be 
as to whether the provisions of section 103 are applicable to officers 
and employees of the Merchant Fleet Corporation is removed by the 
provisions of section 108 of the act, which reads: 

In the case of a corporation the majority of the stock of which is owned 


by the United States, the holders of the stock on behalf of the United States, 
or such persons as represent the interest of the United States in such corpora- 
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tion, shall take such action as may be necessary to apply the provisions of 
sections 101, 102, 103, 105, and 107 to offices, positions and employments under 
such corporation and to officers and employees thereof, with proper allowance 
for any reduction in compensation since December 31, 1931. 

In decision of July 8, 1932, to the Public Printer, A-43056, 12 
Comp. Gen. 9, it was said: 

The term “annual leave” refers to all “vacation” leave of absence with 
pay authorized by law and/or regulations for each year, whether based on the 
ealendar, fiscal, or service year, for the personal pleasure, convenience, or 
benefit of the officer or employee, but does not include sick, quarantine, and 
military leave. Rights to annual leave, as thus defined, as well as to all benefits 
incident thereto, are suspended during the fiscal year 1933, irrespective of 


whether the leave rights heretofore have been granted absolutely by statute or 
allowed within administrative discretion. 

The plain purpose of the enactment is to effect a saving or economy to the 
Government during the fiscal year 1933, and it must be construed and applied 
to effectuate that purpose. In the absence of any provision in the statute limit- 
ing the suspension to annual leave which would be earned or accrue during 
the fiscal year 1933, there is no alternative but to hold that the suspension 
applies, also, to rights to all annual leave accrued or earned and unused prior 


to July 1, 1982. 

It has been suggested that, since the general counsel’s salary was 
reduced under the provisions of section 107 of the act, he is exempted 
from the provisions of section 103. It is to be noted, however, that 
the offices, positions, or employments, the salary of which is reduced 
or fixed under section 107 are exempted from only the “ furlough 
provisions and the compensation reductions” provided for under 
other sections of the title. The suspension of the right to receive 
annual leave with pay, provided for in section 103, is neither a fur- 
lough provision nor a compensation reduction. Hence, the general 
counsel is not exempted from the provisions of said section 103. 

It appears that the general counsel was absent one full day and 
from 9 to 1 o’clock on two Saturdays and that, on account of such 
absences, only two days’ pay was deducted and later refunded. 
Presumably this was based on section 101 (b), which provides: 

Each officer or employee receiving compensation on an annual basis at the 
rate of more than $1,000 per annum shall be furloughed without compensation 
for one calendar month, or for such periods as shall in the aggregate be equiv- 


alent to one calendar month, for which latter purpose twenty-four working 
days (counting Saturday as one-half day) shall be considered as the equivalent 


of one calendar month * * 

This provision for counting Saturday as one-half day applies only 
to absences on furlough under said section 101 (b) and since the 
provisions of said section are not applicable to the general counsel, 
his absences on Saturdays are to be computed and charged in ac- 
cordance with authorized regulations and decisions in effect prior to 


July 1, 1932, relative to computing and charging for absences without 
pay on Saturdays. 

















DECISIONS OF THE COMPTROLLER GENERAL 


(A-44084) 
ECONOMY ACT—ANNUAL RATE OF COMPENSATION 


The method prescribed by section 104 (c) of the economy act of June 30, 
1982, for determining the annual rate of compensation under Title I of 
the economy act is for application whenever an employee upon a per hour 
or per diem basis is subject to intermittent or part-time employment which 
may or may not equal a full year, but is not necessarily for application 
when there is some definite limitation fixed by statute to the amount of 
compensation which may be received during the year. 


Comptroller General McCarl to the Secretary of the Interior, August 23, 1932: 
There has been received your letter of August 12, 1932, as follows: 


The act of June 30, 1932 (Public No. 212, 72d Congress), under Part II, 
Title I, relating to furlough of Federal employees, provides in section 105 (d) 
(6) as follows: 

“Sec. 105. During the fiscal year ending June 30, 1983—(d) In the case of 
the following persons the rate of compensation is reduced as follows: If more 
than $1,000 per annum but less than $10,000 per annum, 814 per centum; if 
$10,000 per annum or more but less than $15,000 per annum, 12 per centum; 
if $15,000 per annvm or more but less than $20,000 per annum, 15 per centum; 
if $20,000 per annum or more, 20 per centum. 

“(6) Officers and employees (as defined in section 104 (a)), occupying posi- 
tions the nature of the duties and period of work of which make it imprac- 
ticable to apply the provisions of subsections (a) and (b) of section 101.” 

Under the provisions of the acts of May 29, 1928 (45 Stat. 1011) and Feb- 
ruary 28, 1929 (45 Stat. 1406) consulting engineers, etc., hold appointments at 
the rate of $50 per diem when actually employed. These employees are classed 
as occupying positions the nature and duties of which make it impracticable 
to apply the provisions of subsections (a) and (b) of section 101 of the 
act of June 30, 1982. If the rate of compensation alone is the determining 
factor to arrive at the total annual compensation, it is apparent that the daily 
rate of compensation of these employees would be subject to a reduction of 
15 per centum based on 307 working days. There is, however, a restriction 
placed in the appointment notice of each of the consultants appointed pur- 
suant to the act of February 28, 1929, as follows: “Compensation not to exceed 
$5,000 during any fiscal year,” which in fact limits employment to 100 days, 
and this limitation is in accordance with the act of Fepruary 28, 1929 (Public 
No. 851, 70th Congress), authorizing the employment of five consultants in the 
Department of the Interior. 

In connection with the above the following questions are respectfully sub- 
mitted for your consideration and determination, assuming that the classifica- 
tion of these consulting engineers is proper under the provisions of sec. 105 
(d) (6). 

Q. 1. Is the compensation of the employees appointed pursuant to the act of 
February 28, 1929, subject to a reduction of 814% or 15%? 

Q. 2. Is the per diem rate of compensation the determining factor in order 
to ascertain the total annual compensation when an employee is engaged only 
intermittently or in part-time service? ‘ 

‘Q. 3. What effect has the limitation cited in the act of February 28, 1929 
(Public No. 851, 70th Congress) in determining what the total annual com- 
pensation may be, in regard to the provisions of section 105 (d) (6)? 

Q. 4. By authority of joint resolution of May 29, 1928 (45 Stat. 1011), the 
Secretary of the Interior is directed to appoint a board of five engineers and 
geologists as consultants in connection with the construction of the Boulder 
Canyon project, at a rate of compensation not to exceed $50.00 per day. No 
limitation or restriction is placed in this resolution as to the amount that 
may be paid to these consultants during any one year. However, due to the 
intermittent and part-time service of these consultants, it has been deter- 
mined that the total annual compensation of each will not exceed $10,000. 
In view thereof what per centum of compensation reduction will apply? 

Q. 5. In case any of the consultants above referred to are receiving retired 
pay from the United States for or on account of services as a commissioned 
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officer in any of the services mentioned in the pay adjustment act of 1922 
(U. S. C. title 37), are they subject to the provisions of section 212 (a)? 

It is the “rate” of compensation rather than the actual amount 
received which determines the extent to which the economy act is to 
be applied. Section 104 (c) of the economy act, 47 Stat. 400, pre- 
scribes the method by which the annual rate shall be computed when 
the compensation is on a piecework, per hour, or per diem basis, as 
follows: 

In the case of any office, position, or employment, the compensation for which 
is calculated on a piecework, hourly, or per diem basis, the rate of compen- 
sation per annum shall be held to be the total amount which would be pay- 
able for the regular working hours and on the basis of three hundred and 
seven working days, or the number of working days on the basis of which 
such compensation is calculated, whichever is the greater. 

The method prescribed by the quoted section is for application 
whenever the employee upon a per hour or per diem basis is subject 
to intermittent or part-time employment which may or may not 
cover a full year, but is not necessarily for application when there 
is some definite limitation fixed by statute to the amount of com- 
pensation which may be received during any one year. See 
A-43500, July 26, 1932. Accordingly, employees appointed pur- 
suant to the act of February 28, 1929, 45 Stat. 1406, which limits 
the aggregate that may be paid to any one person to $5,000 per 
year, and to whom it is not practicable to apply section 101 (b) of 
the economy act, are subject to 814 per cent reduction prescribed by 
section 105 (d) for persons whose rate of compensation is between 
$1,000 and $10,000. This answers questions 1, 2, and 3. 

With respect to persons employed under the act of May 29, 1928, 
45 Stat. 1011, at a daily compensation of $50, there being no statu- 
tory limit on the aggregate amount which they may receive during 
the year, it must be held that their annual rate of compensation is 
to be computed in accordance with section 104 (d); that is, the 
daily rate multiplied by 307, which gives an annual rate of $15,350. 
Therefore, these employees are subject to a 15 per cent reduction as 
required by section 105 (d) of the act for salaries of $15,000 or more 
but less than $20,000. Question 4 is answered accordingly. 

Sections 212 and 803 of the economy act, 47 Stat. 400 and 419, 
provide: 

Sec. 212. (a) After the date of the enactment of this act, no person holding 
a civilian office or position, appointive or elective, under the United States 
Government or the municipal government of the District of Columbia or under 
any corporation, the majority of the stock of which is owned by the United 
States, shall be entitled, during the period of such incumbency, to retired pay 
from the United States for or on account of services as a commissioned officer 
in any of the services mentioned in the pay adjustment act of 1922 [U. S. C., 
title 37], at a rate in excess of an amount which, when combined with the 
annual rate of compensation from such civilian office or position, makes the 


total rate from both sources more than $3,000; and when the retired pay 
amounts to or exceeds the rate of $3,000 per annum such person shall be 
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entitled to the pay of the civilian office or position or the retired pay, whichever 
he may elect. As used in this section, the term “retired pay” shall be con- 
strued to include credits for all service that lawfully may enter into the 
computation thereof. 

(b) This section shall not apply to any person whose retired pay plus 
civilian pay amounts to less than $3,000: Provided, That this section shall not 
apply to regular or emergency commissioned officers retired for disability 
incurred in combat with an enemy of the United States. 

. + + € a + * 

Sec. 803. The provisions of part 2 herein are hereby made applicable to the 
appropriations available for the fiscal year 1933, whether contained in this 
act or in acts prior or subsequent to the date of the approval of this act. 


As the rate of pay of the positions authorized by the two statutes 
will exceed $3,000 per annum, such employees would not be entitled, 
during the present fiscal year, to receive any pay as retired Army 
officers unless the retired pay amounts to $3,000 or more, in which 
case they may elect to receive either the civilian or the retired pay. 


(A-44085) 


ECONOMY ACT—5-DAY WEEK — ADMINISTRATIVE FURLOUGH— 
FEDERAL FARM BOARD 


When an individual per annum officer or employee, or any humber of per annum 
officers or employees, are required by administrative action to absent them- 
selves from their place of duty on Saturdays either over the entire year 
or over only a portion of the year, i. e., when such administrative action is 
taken as to prevent employees generally from performing service, on Satur- 
day, only five days’ service per week being required or permitted, there is the 
adoption of the 5-day week, requiring the application of the provision of 
section 101 (a) of the economy act for deducting and impounding 
purposes. 

No part of the saving effected by imposing administrative furloughs without 
pay under the terms of section 216 of the economy act, to keep within the 
limits of the appropriation for the fiscal year 1933, is required to be 
impounded. 


Comptroller General McCarl to the Chairman of the Federal Farm Board, 
August 23, 1932: 


Consideration has been given to your letter of August 12, 1932, 
as follows: 


In the administration of the agricultural marketing act, in the provisions of 
the appropriation bill for the legislative branch of the government for the fiscal 
year 1933, two questions have arisen: 

1. Where an officer or employee of the Federal Farm Board is given a fur- 
lough of one-half day each week under section 101, title (1), part 2, of said 
act, should his pay be reduced through the provisions of section 101 (a) or of 
section 101 (b)? 

2. Where an officer or employee of the Federal Farm Board is given an 
indefinite administrative furlough under the provisions of section 216, what 
part of the savings thus effected should be impounded? 

The advice of the General Accounting Office is respectfully requested on these 
questions. 

It is understood that question number two involves a reconsideration by you 
of your ruling A-43622 of August 9th as to impounding of moneys saved by 
administrative furloughs. Inasmuch as your ruling A-—43622 of August Ist 
did not contain a statement that administrative furlough savings were subject 
to impounding, it is not considered by us that the request for the review of 
the August 9th ruling involves a request for a second review. 
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These questions have been considered by our legal division and the facts 
in regard to the operation of the Federal Farm Board set out in their discussion, 
A copy of that opinion is attached for your consideration. 


1. Relative to the plan mentioned in your first question of giving 
a furlough of one-half day each week, it is stated in the accompanying 
opinion, as follows: 


The Federal Farm Board determined that it would be necessary in the con- 
tinuance of its business to operate on the 544-day week plan on account of the 
business of the board involving loans and repayments. However, it was felt 
that a large portion of its staff could be furloughed legislatively on Saturday 
for a sufficient number of weeks to equal the required twenty-four days and, 
therefore, adopted a resolution, copy of which is attached (with the elimination 
of the specific names furloughed) and has been operating on Saturday with a 
skeleton staff in Washington and with men in the field in those instances where 
the continuity of their work would be broken by Saturday furloughs. All em- 
ployees, subject to the provisions of section 101, who work on Saturdays are 
required to take a legislative furlough of one-half a day on other days of the 
week except those engaged in work in the field. Inasmuch as subsection (a) 
applies to per diem employees and inasmuch as practically none of the em- 
ployees of the Farm Board are per diem employees there is nothing in the 
nature of the duties of these employees to render advisable the application of 
subsection (a). The reason for the adoption of the plan of requiring legislative 
furloughs one-half day per week was in order to avoid the disruption of services 
which would result from prolonged absences through accumulated legislative 
furlough and required administrative furloughs which, as will be seen from the 
figures above, will amount to approximately 48 working days during the year 
for those employed. * 

The quoted excerpts from the Comptroller General's rulings relate to a service 
which had adopted a five-day week. The second quotation states every Satur- 
day “for the remainder of the fiscal year.” Under our resolution the Saturday 
furlough may be stopped any time and must be stopped, as a legislative fur- 
lough, when the 24 days are exhausted. The rulings do not apply to a service 
which is not on a five-day week but merely furloughs legislatively a half day 
per week until the 24-day requirement is met. 

Subsection (b) requires legislative furloughs aggregating 24 days and also 
permits the departments in question to give those legislative furloughs as it 
may choose, provided not more than five days are given in any one month with- 
out the employee’s consent. It is respectfully submitted that this permits a 
five-day week for 48 weeks in the year and a 544-day week for the other four 
weeks in the year without changing the controlling section as to the deductions 
of the employee from (b) to (a). The mere fact that it happens that the 
method of application of legislative furloughs gives an employee 5 days a week 
during 48 weeks does not require a determination that the employee is on a 
five-day week. The soundness of the Comptroller General’s conclusion that the 
two provisions are separate and either one or the other must be taken is not 
questioned, but it necessarily follows that if (a) is taken the five-day week 
would run through the year, while if (b) is taken the working week may be 
two, three, or five days per week for so long as is necessary to aggregate the 
twenty-four working days required by section (b) without changing the appli- 
eable provisions. 


Sections 101 (a) and (b) of the economy act of June 30, 1932, 47 
Stat. 399, provides as follows: 


Section 101. During the fiscal year ending June 30, 1933— 

(a) The days of work of a per diem officer or employee receiving compensa- 
tion at a rate which is equivalent to more than $1,000 per annum shall not 
exceed five in any one week, and the compensation for five days shall be ten- 
elevenths of that payable for a week's work of five and one-half days: Pro- 
vided, That nothing herein contained shall be construed as modifying the 
method of fixing the daily rate of compensation of per diem officers or em- 
ployees as now authorized by law: Provided further, That where the nature 
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of the duties of a per diem officer or employee render it advisable, the pro- 
vistons of subsection (b) may be applied in lieu of the provisions of this 
subsection. 

(b) Each officer or employee receiving compensation on an annual basis at 
the rate of more than $1,000 per annum shall be furloughed without compensa- 
tion for one calendar month, or for such periods as shall in the aggregate 
be equivalent to one calendar month, for which latter purpose twenty-four 
working days (counting Saturday as one-half day) shall be considered as the 
equivalent of one calendar month: Provided, That where the nature of the 
duties of any such officer or employee render it advisable, the provisions of 
subsection (a) may be applied in lieu of the provisions of this subsection: 
Provided further, That no officer or employee shall, without his consent, be 
furloughed under this subsection for more than five days in any one calendar 
month: Provided further, That the rate of compensation of any employee fur- 
loughed under the provisions of this act shall not be reduced by reason of the 
action of any wage board during the fiscal year 1933. 


In decision of July 8, 1932, to the Public Printer, A-43126, 12 
Comp. Gen. 11, question therein numbered was stated and answered 
as follows: 


“4. How shall the provision of subsection (a) be applied to per annum 
officer and employee if it is deemed advisable to fix their days of work at not 
to exceed five days in any one week in lieu of a furlough for one calendar 
month or such periods as shall in the aggregate equal 24 working days (count- 
ing Saturday as a half day), as provided for in subsection (b)?” 

There would be involved simply the establishing of the 5-day week for 
per annum officers and employees, and their per annum compensation would 
then be at 10/11 of their former regular per annum rate, * * *. 


The same application was made as to per annum employees at 
navy yards and naval stations who are on a 5-day week. Decision 


of July 14, 1932, to the Secretary of the Navy, A~-48186, 12 Comp. 
Gen. 30. 


In decision of August 1, 1932, to the Civil Service Commission, 
A-43622, 12 Comp. Gen. 149, it was held: 


Your supplemental submission of July 27, 1982, submits a plan whereby it is 
proposed to administer the legislative furlough by requiring the employees of 
your commission to be absent each Saturday morning beginning with July 30, 
1932, and continuing the remainder of the year, and, in addition thereto, to 
take certain administrative furloughs depending upon the salary range in which 
employed * * * if the employees are required to be absent all day Satur- 
day, that is tantamount to putting them on the 5-day week basis as authorized 
under the first proviso of subsection (b) of section 101 and there would be for 
application the provisions of subsection (a) of said section. 


In decision of August 9, 1932, to the Civil Service Commission, 
A-43622, 12 Comp. Gen. 207, it is stated: 


These three plans are separate and distinct. Under the first, the compensa- 
tion is to be reduced ; with a further loss of pay for any time off during 
the five days prescribed for duty. Under the second, there is a loss of one 
mcnth’s pay—which amounts to a compensation reduction of 42—with the 
privilege of being absent from duty for one calendar month or 24 working 
days through an aggregate of fractional periods of absence. Under the third, 
there is a percentage reduction in pay with no shortening of the work week or 
time off without further loss of pay. The statute indicates with respect to 
each plan the class of officers and employees to which it is primarily intended 
to apply, but contains provisions which make it practically within the admin- 
istrative discretion as to which plan shall be adopted. It is to be noted, how- 
ever, that there is nothing in the law to indicate an intent to vest in any 
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administrative office the power or authority to set up a fourth plan by com- 
bining the work provisions of one of the three plans the Congress has estab- 
lished with the pay provisions of another of said three plans. Obviously, two 
officers or establishments of the Government, each, in fact, operating on a 5-day 
week basis, can not be permitted to apply different provisions of the economy act 
in making the required pay reductions. Certain services of the Government 
are operating under the 5-day week plan and are applying the pay provisions 
thereof as required by the plain terms of the statute, and any other service 
which adopts that plan for work purposes likewise must apply to the pay pro- 
visions applicable thereto. Therefore, if you elect to continue the proposed 
plan of closing your office every Saturday for the remainder of the fiscal year, 
it must be considered as operating on the 5-day week plan prescribed by section 
101 (a), and the reduction in compensation of your rae must be in 
accordance with the provisions of that section. * * 


The 5-day week plan adopted by the Federal Form Board is sub- 
stantially the same as proposed by the Civil Service Commission, 
the only difference appearing to be as to (1) the number of weeks 
involved and (2) the number of-employees involved, it being stated 
that the board is operating on Saturday mornings with a skeleton 
staff in Washington. 

The plan proposed by the Civil Service Commission and adopted 
by the Federal Farm Board differs from that adopted by the Gov- 
ernment Printing Office and by the Navy Department for navy yards 
and naval stations, primarily as to the period during the year the 
plan is to operate—the former running only a portion of the year and 
the latter the entire year, if not sooner changed—and as to the number 
of employees involved. Considerable stress has been placed on these 
minor differences, but there is nothing in the wording of section 
101 (a) or (b), or otherwise in the economy act, requiring that which- 
ever of the three plans, to wit, 5-day week, legislative furlough, or 
percentage reduction in compensation, is adopted must continue 
throughout the entire fiscal year, neither is there anything in the law 
on which to base a conclusion that when one of the three is adopted 
for only a portion of the year it is to be regarded for pay and im- 
pounding purposes as one of the other plans. Furthermore, there is 
nothing in the statutes requiring that the same plan be adopted for 
the entire personnel of an office. That is to say, there is nothing in 
the law to prohibit a department or establishment from adopting one 
plan for certain groups and another plan for other groups of its 
employees. Note that the terms of the second proviso to section 
101 (a) and of the first proviso to section 101 (b) each authorize the 
provisions of the other subsection to be applied to a single officer or 
employee. Also, sections 102 and 105 (d) (6) would permit the appli- 
cation of percentage reduction in compensation, in lieu of either the 
5-day week or legislative furlough, to individual employees or groups 
of employees, although other employees in the same office might be 
operating under one of the other plans. 

When individual per annum officers or employees, or any number 
of per annum officers or employees, are required by administrative 
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action to absent themselves from their place of duty on Saturday, 
that is, when such administrative action is taken so as to prevent 
them generally from performing service on Saturday, only five days’ 
service per week being required or permitted, unquestionably there 
is the adoption of the 5-day week, requiring the application of the 
provisions of section 101 (a) of the statute for deducting and im- 
pounding purposes. 

It has been suggested that subsection (a) of section 101 applies to 
per diem employees, and that as practically none of the employees of 
the Federal Farm Board are per diem employees “there is nothing 
in the nature of the duties of these employees to render advisable the 
application of subsection (a).” It is true that subsection (a) was 
intended primarily for per diem employees and subsection (b) for 
per annum employees, but it is specifically provided that either sub- 
section may be applied to either class of employees, and when such 
action is taken the deducting and impounding must be in accordance 
with the method prescribed in the subsection applied. 

It is believed that what has been said herein fully answers your first 
question. 

Referring to your second question, you are advised that no part of 
the saving effected by imposing administrative furloughs without pay 
under the terms of section 216 of the economy act, to keep within the 


limits of the appropriation for the fiscal year 1933, is required to 
be impounded. See decision of August 20, 1932, A~43815, 12 Comp. 
Gen. 262. 


(A-43308) 
TAXES—PRIVILEGE—STATE OF MISSISSIPPI 


As the Mississippi privilege tax statute expressly exempts from its provi- 
sions the proceeds derived from sales to the United States Government, 
it will not be necessary to pay the tax and seek refund as has been done 
in some cases under the gasoline tax laws. Exemption certificates similar 
to those used in connection with the purchase of gasoline may be used if 
necessary. 


Comptroller General McCarl to the Secretary of Agriculture, August 24, 1932: 
There has been received your letter of July 7, 1932, as follows: 


Preaudit difference statements received in this department from your office 
are evidence of the fact that your attention has already been drawn to the 
State of Mississippi revenue act of 1932, House bill No. 328, approved April 
28, 1932, imposing taxes upon the gross incomes of those engaged in various 
lines of business within the State. Section 2-k of the act provides: 

“In computing the amount of tax levied under this act there shall be ex- 
cepted from the gross income of the business, or of gross proceeds of sales, 
as the case may be, so much thereof as is derived from sales to the United 
States Government * * 

Several bureaus of this pd idee operate in the State of Mississippi, and 
thus not a few purchases are made from our appropriations of supplies or 
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articles within the tax measure. In some instances the tax is shown as 
a separate item on the bill rendered. Whether or not it is so shown there 
is always the chance that it is included in the price unless there is express 
indication to the contrary. 

The situation is analogous to that with respect to the State gasoline taxes. 
The Government purchases of gasoline, as you are aware, are either made 
under exemption certificates, or the plan has been adopted with your sanction 
of paying the gross account in the first place with subsequent claim on the 
State authorities for refund of the tax. To avoid the sending to your office 
for direct settlement of all accounts arising in the State of Mississippi, a 
procedure which would be unwelcome to the department and, we assume, tu 
the General Accounting Office as well, we shall be glad if you will at your 
early convenience advise upon what terms and conditions payments for 
taxable materials purchased in the State of Mississippi may be made by the 
disbursing agents of this department. 


The Mississippi statute referred to imposes a privilege tax on 
the gross income of practically every form of business in that State, 
with some exceptions noted in the statute, but section 2—k of the 
act provides: 

In computing the amount of tax levied under this act, there shall be excepted 
from the gross income of the business, or gross proceeds of sales, as the case 
may be, so much thereof as is derived from sales to the United States Gov- 
ernment or the State of Mississippi, its departments and institutions, or from 


business which the State of Mississippi is prohibited from taxing under the 
constitution of this State or the Constitution of the United States. 


In view of the specific exemption from the State tax of the pro- 
ceeds derived from sales to the United States Government, there 
should be no difficulty in making purchases for governmental pur- 


poses tax free. It would not appear necessary to pay the tax and 
apply for a refund as has often been necessary in the purchase of 
gasoline as such supplies would be purchased and delivered to a 
known Federal office and there would arise no difficulty of identifi- 
cation as in the case of the itinerant purchase of gasoline by Fed- 
eral employees while away from their headquarters. It is under- 
stood, also, that there would not be involved here, as in some gaso- 
line purchases, any purchases from a dealer who did not pay or 
account for the tax but had purchased the article from an importer 
or producer who had paid the tax thereon. 

The invoices should contain a certificate from the dealer that the 
price does not include the State tax. If formal evidence that the 
purchase is for Federal use is required, either by the State or the 
dealer, it would appear that an exemption certificate, similar to 
that used in the purchase of gasoline, would be sufficient. 10 Comp. 
Gen. 579. 


(A-43944) 
TAXES—GASOLINE—FEDERAL 


The United States as a contractor is not responsible for its acts in a sovereign 
capacity, and a Government contract for the delivery of gasoline, without 
any stipulation as to the payment of a tax thereon should one be imposed, 
may not be amended so as to obligate the Government to pay the amount 
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of such tax in addition to the contract price, in the case of contracts 
entered into after May 1, 1932, where the law imposing the tax provided 
that, as to contracts made before that date, for delivery of gasoline after 
the tax takes effect, the burden of paying the tax shall rest on the vendee 
rather than on the vendor. 


Comptroller General McCarl to L. L. Coryell & Son, August 24, 1932: 


There has been received and considered your telegram of August 
10, 1932, as follows: 


Will you assist us in obtaining fair treatment from Government under con- 
tracts concerning which we sent following wire on August ninth to Fourth 
Assistant Postmaster General Division of Equipment and Supplies namely 
between dates of May twenty-seventh and June fourth this year we submitted 
bids to your department through postmasters for furnishing gasoline at Sioux 
City and Dubuque Iowa Omaha Nebraska St Joseph and St Louis Missouri 
for the Third Quarter of the year commencing July first stop there was no 
federal tax on gasoline at the time we submitted our bids and our bids did not 
include any gasoline taxes of any kind whatever stop our actual gross profit 
margin on these bids is approximately one quarter of a cent per gallon stop 
these bids were accepted by your department between the dates of June eighth 
and June fourteenth which was after Congress had enacted a Federal gasoline 
tax law of one cent per gallon stop in view of the fact that the law was passed 
after we submitted our bid it cannot be presumed that our bid included a tax 
concerning which we had no information and which was not in existence stop 
we are advised by the Postmaster at St. Louis that your department has ruled 
that it is presumed the Federal tax was included in our bid price and directing 
the postmaster to make settlement at the quoted price only stop such a pre- 
sumption does complete violence to the facts with respect to our bids stop we 
cannot presume to know what Congress is going to do in the matter of revenue 
bills it seems to us the Government is not immune from the requirement of fair 
dealing stop the act of the Government in imposing a tax after we filed our 
bids and then accepting our bid made without knowledge of the tax is unfair 
and illegal unless your department assumes the tax stop this will throw a loss 
upon us of three quarters of a cent per gallon and this in our opinion is not 
fair dealing stop will you kindly investigate immediately and diréct postmasters 
to add federal tax on bids made and filed before the law was passed and 
accepted after the law came into effect or release us from performance of re- 
mainder of contract on account of complete lack of understanding between 


parties. 

You proposed June 3, 1932, to deliver approximately 1,000 gallons 
of gasoline to the post office at Dubuque, Iowa, for $0.0689 per 
gallon, and this proposal was accepted June 10, 1932. You proposed 
June 4, 1932, to deliver approximately 1,700 gallons of gasoline to 
the post office at Sioux City, Iowa, for $0.0689 a gallon, and this 
proposal was accepted June 10, 1932. You proposed May 21, 1932, 
to deliver approximately 1,800 gallons of gasoline to the post office 
at St. Joseph, Mo., for $0.0689 per gallon, and this proposal was 
accepted May 24, 1932. You proposed May 31, 1932, to deliver 
approximately 65,000 gallons of gasoline to the post office at St. 
Louis, Mo., for $0.0649 per gallon, and this proposal was accepted on 
or about June 7, 1932. You proposed June 6, 1932, to deliver ap- 
proximately 18,000 gallons of gasoline to the post office at Omaha, 
Nebr., for $0.0673 per gallon, and this proposal was accepted June 
11, 1932. There was no stipulation in these contracts that the United 


States should pay amounts equal to the tax imposed by the act of 
5919°—33——19 
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June 6, 1932, Public, No. 154, 47 Stat. 169, 269, and it is to be 
noted that section 625 of that act provided that— 


If (1) any person has, prior to May 1, 1932, made a bona fide contract for the 
sale, after the tax takes effect, of any article in respect of the sale of which a 
tax is imposed under this title, or in respect of which a tax is imposed under 
this subsection, and (2) such contract does not permit the adding to the amount 
to be paid under such contract, of the whole of such tax, then (unless the con- 
tract prohibits such addition) the vendee shall, in lieu of the vendor, pay so 
much of the tax as is not so permitted to be added to the contract price. If a 
contract of the character above described was made with the United States or 
with any person other than a dealer, no tax shall be collected under this title. 


The proposals in all of these cases were submitted after May 1, 
1932, and, of course, there was no contract as the result thereof 
prior to May 1, 1932, and within section 625 of the act of June 6, 
1932. The law having specifically provided with respect to contracts 
prior to May 1, 1932, the only possible interpretation is that the 
statute was intended to apply to and to impose the burden of the 
tax upon the seller with respect to all contracts after May 1, 1932, 
upon the theory, possibly, that all bidders after May 1, 1932, had 
notice of the fact that tax legislation was pending in the Congress 
and had submitted their proposals accordingly. 

But, however that may be, the principle of law is well settled 
that the United States as a contractor is not responsible for its acts 
in a sovereign capacity. That is to say, the United States as a con- 
tractor with you for the delivery of gasoline is not responsible for 
any additional burdens imposed upon you by the Government in its 
sovereign capacity in the form of a tax which was applicable to all 
alike. See 8 Comp. Gen. 25, 26, wherein it was stated, among other 
things, that— 


It is settled that a contract may not be modified prejudicial to the United 
States without adequate consideration therefor. See Preis d Co. v. United 
States, 58 Ct. Cls. 81. The act of May 17, 1928, is a general statute applicable 
to all persons doing business in the District of Columbia included within its 
terms and it can not be considered a “ change” within the meaning of article 3 
of the contract. It is equally well settled that the character of the United 
States as sovereign and as contractor are separate and distinct and that the 
United States, as a contractor, is not responsible in damages because of its 
acts in its sovereign capacity. The matter was considered by the Supreme 
Court of the United States in Horowitz v. United States, 267 U. S. 458. and by 
the Circuit Court of Appeals in Magwell v. United States, 3 Fed. Rep. (2d) 
906. The court said in the first-named case, in support of its conclusion to the 
effect the United States as a contractor was not responsible for its acts in its 
sovereign capacity, that— 

“It has long been held by the Court of Claims that the United States when 
sued as a contractor cannot be held liable for an obstruction to the perform- 
ance of the particular contract resulting from its public and general acts as a 
sovereign. Deming y. United States, 1 Ct. Cls. 190, 191; Jones v. United States, 
1 Ct. Cls. 883, 384; Wilson v. United States, 11 Ct. Cls. 513, 520. In the Jones 
Case, supra, the court said: ‘The two characters which the Government pos- 
seSses as a contractor and as a sovereign cannot be thus fused; nor can the 
United States while sued in the one character be made liable in damages for 
their acts done in the other. Whatever acts the Government may do, be they 
legislative or executive. so long as they be public and general, cannot be deemed 
specially to alter, modify, obstruct or violate the particular contracts, into 
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which it enters with private persons. * * * In this court, the United 
States appear simply as contractors; and they are to be held liable only within 
the same limits that any other defendant would be in any other court. Though 
their sovereign acts performed for the general good may work injury to some 


private contractors, such parties gain nothing by having the United States as 
their defendants.’ ”’ 


There is no legal basis under which this office could permit charges 
against appropriated funds under the contracts in question for an 
amount equivalent to the Federal tax imposed by the act of June 6, 
1932, nor which would authorize your release from performance of 
the remainder of said contracts expiring September 30, 1932. 


(A-44110) 


ECONOMY ACT—FILLING OF VACANCIES—TRANSFERS—REASSIGN- 
MENT OF DUTIES 


The transfer or reassignment of employees already in the service to new or 
additional positions not involving increased expenditures from appropriated 
funds or the creation of a vacancy does not require the prior approval of 
the President, and no impoundment of funds will be required under the 
provisions of sections 202 and 203 of the economy act. 

The reassignment of the duties of a position which becomes vacant, the salary 
of which has been impounded, to other employees, is not such a “ filling of 
a vacancy” within the meaning of section 203 of the economy act as 
would require the approval of the President or authorize the restoration 
to the appropriation of any amount of the impounded salary of the vacant 
position. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
August 24, 1932: : 


Consideration has been given to your letter of August 15, 1932, as 
follows: 


I have the honor to request your decision as to the effect of sections 202 and 
203 of the economy act on certain changes in personnel assignments in the 
Veterans’ Administration. 

As you know, the Veterans’ Administration has for some time been engaged 
in the consolidation of functions of the various activities transferred to and 
merged therein by the act of July 3, 1930, and the Executive order of July 21, 
1930. In addition to the consolidation of functions the administration has to 
deal with the expansion of service due to the progress of the hospital construc- 
tion program. This process of crystallizing functions and reassigning of duties, 
ete., is still going on. 

As I informed you in my letter of July 5, 1932, to which you responded on 
July 18, 1932, the proper staffing of hospitals is necessary in order to render 
care to the sick and disabled, and it would seem that ordinarily the employ- 
ment of nurses, attendants, etc., could be classified as “ emergency” appoint- 
ments within the meaning of section 208 (b). You advised me as follows: 

“With respect to certain essential positions at a hospital, such as nurses, at- 
tendants, etc., and because of the nature of the work involved the exigency 
might arise by an unexpected vacancy in the regular force or by an unexpected 
increase in the number of patients, where such situations arise, the appoint- 
ments may be made forthwith without the written authorization or approval 
of the President, but there should be submitted for filing with the pay roll or 
voucher covering the first salary payment a signed statement of the facts of the 
emergency making the immediate action absolutely necessary. Where the ac- 
tion is due to an unexpected increase in patients the employment presumably 
will be no longer than the duration of the emergency condition. 
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“Where a new hospital or facility, or an addition to an existing hospital or 
facility, is to be opened the personnel essential to the operation thereof may 
not be engaged under exception (b) of section 203, but may be engaged only 
if and when authorized in writing by the President as provided under exception 
(a) thereof.” , 

There is another phase of this problem which I did not present to your 
attention, but which I desire that you consider. That is the following: 

In the furtherance of the economy program of the Government it is now 
proposed to reduce the ratio of nurses and other hospital personnel to the 
patient load in any hospital where it would be possible to do so without reduc- 
tion in the standard of service and to utilize the trained personnel thus made 
available for the staffing of new institutions or for filling needs at other 
hospitals already in operation. Will transfers of this character be within the 
limitations of section 203? The duties of the employees will be the same and 
there will be no increase in salary or grade. 

In the reorganization of the legal work of the administration it will be 
desirable to transfer attorneys, at the same grade and salary, from field stations 
to central office, and vice versa, to meet the fluctuating demands of the legal 
work in the central office or in the field as necessity may require. These will 
not be new appointments, but simply the transfers of the employees concerned 
and the only effect on the budget of the administration will be the reallocation 
of the funds originally allotted to the regional office from the appropriation for 
personnel to the budget allowance in the central office, or vice versa. Will it 
be necessary to obtain the President’s approval, and what impoundment of 
funds will be necessary, if any? 

A vacancy has occurred in the position of ledger account clerk, grade 
CAF-3, and the salary of the position has been impounded. It is proposed to 
change the duties of an employee, grade CAF-3, designated as voucher exam- 
iner, and to assign such employee as ledger account clerk, the voucher exam- 
ining duties to be distributed among the remaining voucher examiners. Is 
this such a “filling of a vacancy” as comes within the limitation of section 
203 of the economy act and consequently requires the approval of the President? 

In this connection it should be borne in mind that all salaries in the Veter- 
ans’ Administration are paid out of the lump-sum appropriation for adminis- 
tration, medical, hospital, and domiciliary services. The budget allotments 
for the various units in the field and central office are made by the adminis- 
trator and are subject to change by him as the exigencies of the service require. 


In decision of July 30, 1932, A-43525, 12 Comp. Gen. 142, it was 
held as follows: 


The transfer of employees of the same grade or class from one position to 
another, not involving any increased expenditure from personnel appropri- 
ations for the fiscal year 1933, is not to be regarded as the filling of vacancies 
within the meaning of sections 202 and 203 of the economy act. * * * 


In decision of August 19, 1932, A-44038, 12 Comp. Gen. 261, it was 
held as follows: 


* * * ‘The inhibition of section 202 of the economy act is against admin- 
istrative promotions. Said section does not prohibit adjustments in the duties 
and responsibilities of personnel, either in the departmental or in the field 
service, which do not involve any increased expenditure of appropriated funds 
or which do not defeat the impounding of salaries of vacant positions, the filling 
of which has not been authorized or approved by the President. 

Where new duties arise and are added to an existing position requiring its 
allocation to a higher grade, but with no increase in compensation, there is 
involved neither an administrative promotion within the purview of section 202 
nor the filling of a vacancy within the purview of section 203. But where the 
duties of a position that has become vacant are added to one or more other 
positions—regardless of whether the added duties do or do not require a real- 
location of such position—the impounding provisions of section 203 are for 
application with respect to the vacancy. 


See, also, decisions of August 2, 1932, A-43568 and A-43635. 
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In answer to your first and second questions, paragraphs 5 and 
6 of your letter, I have to advise that the proposed transfers or re- 
assignments of employees will not contravene sections 202 or 203 of 
the economy act, the prior approval of the President will not be 
required, and no impounding of funds under said section 203 will 
be necessary on account thereof. 

With reference to your third question, the impounding of the sal- 
ary of the vacated position of ledger account clerk was proper, and 
the reassignment of the duties of the vacant position to other em- 
ployees now in the service, as proposed, although it involves a change 
in the designation of one of them, is not such a “ filling of a vacancy ” 
as would require the approval of the President, or authorize a resto- 
ration to the appropriation of any part of the impounded salary of 
the vacated position of ledger account clerk. Neither does the re- 
assignment proposed create another vacancy, that is, a vacancy in the 
position of voucher examiner. 







(A-43643) 


ECONOMY ACT—LONGSHOREMEN 














Longshoremen or stevedores while temporarily engaged in loading or unload- 

ing Federal goods, whose rate of wages is paid by the Government pursu- 
ant to a general agreement between a group of employers, including a 
Federal agency, and an organization of such employees,: are not “em- 
ployees” of the Government working under a personal service contract 
with the Government, and their rate of wages is not subject to the per- 
centage reduction required by the economy act. 


Comptroller General McCarl to the Secretary of War, August 25, 1932: 


Consideration has been given to your letter of August 22, 1932, as 
follows: 
























Reference is made to your decision, A-43643, dated August 10, 1932, ad- 
dressed to Major W. D. Dabney, F. D., in which it was held that stevedores 
temporarily employed by the Quartermaster Corps under a longshoremen’s 
agreement entered into by the United States Shipping Board in behalf of the 
United States, Deep Water Steamship Lines and Contracting Stevedores of the 
Port of Greater New York and vicinity, parties of the first part, and the 
International Longshoremen’s Association and its affiliated locals, parties of 
the second part, are not considered “ officers” or “employees” of the United 
States within the meaning of the economy act of June 30, 1932, but come within 
exception 11 of section 104 of the act, and that the wage rates, including 
overtime rates, stipulated in said agreement, may be paid to such stevedores 
without deduction by reason of any provision in the act. 

A question has arisen as to whether the principles of the above-cited deci- 
sion are applicable to stevedores employed by the Army Transport Service at 
the port of San Francisco, who, it is understood, are employed under a wage 
agreement of the Longshoremen’s Association of San Francisco with the Water- 
front Employers’ Union representing the various steamship companies at the 
port of San Francisco, including Shipping Board Lines, which agreement fixes 
wage scales and working rules to govern employment of stevedores. In this 
connection there is inclosed copy of a radiogram dated August 15, 1932, from 
the Superintendent, Army Transport Service, San Francisco port of embarka- 
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tion, San Francisco, California, in which it is stated that the agreement in 
question is binding on all companies employing stevedores and has been sv 
considered for the Army Transport Service, payments at the port of San Fran- 
cisco being made in accordance therewith. There is also inclosed copy of a 
telegram dated August 15, 1932, from the Longshoremen's Association of San 
Francisco, in which statements are made to the same effect as those contained 
in the radiogram from the Superintendent of the Army Transport Service. 

It is understood that the agreement under which stevedores are employed 
at the port of San Francisco is similar in principle to the agreement considered 
in your decision of August 10, 1932, referred to above, and your decision is 
accordingly requested as to whether the principles of the previous decision 
have application in the case of the stevedores considered herein. 

In order to avoid the possibility of strikes and consequent interference with 
the operation of the Army Transport Service, it is requested that decision in 
this case be rendered at the earliest practicable date. 


In decision of August 10, 1932, A-43643, 12 Comp. Gen. 224, to 
which you refer, it was held, with respect to the longshoremen and 
stevedores at New York, as follows: 


The individual longshoreman or stevedore, while temporarily engaged in 
loading or unloading Federal goods is not working under a personal service 
contract with the United States Government, and he would not, ordinarily, be 
classed as a “ officer” or “ employee” of the United States within the meaning 
of the economy act. 

It is believed, therefore, that the situation here presented comes within the 
terms of exception (11) to the definition of “ officer” and “employee” in 
section 104 of the economy act. Accordingly, you are advised that the wage 
rates of the individuals appearing on the pay-roll vouchers forwarded with your 
letters need not be reduced by reason of any provision in the economy act. 


The facts presented in the instant matter appear to be not essen- 
tially different from those involved in the case which was the subject 
of that decision. Hence, said decision would appear to be applicable 
here. 

You are advised, therefore, that the provisions of the economy 
act do not require a reduction in the compensation rates in existence 
on July 1, 1932, for the stevedores and longshoremen at San Fran- 
cisco, referred to in your letter. 


(A-43877) 
TAXES—TELEPHONE CALLS—FEDERAL 


Telephone calls upon official business are not subject to the Federal tax under 
section 701 of the revenue act of 1932, but until the Commissioner of 
Internal Revenue shall have prescribed some practical method of obtaining 
exemption when making long-distance calls, an officer or employee, who 
makes such calls while in a travel status and is required to pay the tax, 
may be reimbursed therefor. 


Comptroller General McCarl to the Attorney General, August 25, 1932: 
There has been received your letter of August 4, 1932, as follows: 


It quite frequently becomes necessary for employees of this department, while 
traveling in the field and away from headquarters, to make long-distance 
telephone calls from a public pay station. In such instances the telephone 
company requires, of course, the traveler to deposit a sum of money in the 
automatic slot machine attached to the telephone to cover the telephone com- 
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pany’s charge for such service and in addition thereto the amount of tax 
imposed by the Government. Upon inquiry, one traveler has been advised by 
the telephone company that it will be necessary for him to execute a tax-exemp- 
tion certificate for the purpose of obtaining a refund of the amount of tax 
included in the toll charge for such long-distance call. In view of the small 
amount involved and of the fact that the tax accrues to the Government, it 
does not appear to be desirable or economical to execute such exemption 
certificate. In view thereof, your decision is respectfully requested as to 
whether an employee of the department, while traveling in the field and away 
from headquarters, may be reimbursed for the amount of tax imposed upon the 
telephone company by the Government and which the telephone company in 
turn requires the person making the call to pay, and if your answer is in the 
affirmative, kindly furnish this office with a copy of such exemption certificate. 


Section 701 of the revenue act of 1932 provides: 


(a) On and after the fifteenth day after the date of the enactment of this 
act there shall be imposed— 

(1) In the case of each telegraph, telephone, cable, or radio dispatch, message, 
or conversation, which originates on or after such date and before July 1, 1934, 
within the United States, a tax at the following rates: 

(A) Telephone conversations for which the charge is 50 cents 
or more and less than $1, 10 cents; for which the charge is $1 or 
more and less than $2, 15 cents; for which the charge is $2 or more, 
20 cents; 


* * * * * * * 


(b) No tax shall be imposed under this section upon. any payment received 
for services or facilities furnished to the United States or to any State or 
Territory, or political subdivision thereof, or the District of Columbia, nor 
upon any payment received from any person for services or facilities utilized 
in the collection of news for the public press or in the dissemination of news 
through the public press, if the charge for such services or facilities is billed 
in writing to such person. The right to exemption under, this subsection 
shall be evidenced in such manner as the commissioner, with the approval 
of the Secretary, may by regulation prescribe. 

While a long-distance telephone call upon official business of 
the United States does not appear to be subject to Federal tax, the 
matter of securing exemption therefrom is placed under the juris- 
diction of the Commissioner of Internal Revenue, subject to ap- 
proval by the Secretary of the Treasury. Accordingly, until the 
commissioner shall have prescribed some practical method of obtain- 
ing exemption when making such long-distance calls, an officer or 
employee who makes such calls and is required to pay the tax 
thereon while in a travel status may be reimbursed for the full 
amount so paid. 


(A-43983) 
ECONOMY ACT— a —“ONE CALENDAR 


Within the meaning of section 101 (b) of the economy act, the legislative fur- 
lough of “ one calendar month” may begin on any day of a calendar month 
and end on the day in the succeeding calendar month corresponding to the 
date in the preceding month from which the computation began, 





286 DECISIONS OF THE COMPTROLLER GENERAL 


Comptroller General McCarl to the Secretary of the Navy, August 25, 1932: 

There has been received your letter of August 10, 1932, requesting 
decision of the question presented in the following communication to 
you, dated August 5, 1932, from the Bureau of Supplies and Accounts, 
Navy Department: 


1. In decision of July 26, 1932, the Comptroller General of the United States in 
construing section 101b of the act of June 30, 1932, held that the absence of an 
employee for the entire month of August constitutes an absence for one calendar 
month, which is the length of furlough prescribed by section 101b of the so-called 
economy act, and that the absence of such employee on the 31st of August will 
not have been an “ unauthorized absence.” 

2. It is requested that the following question be presented to the Comptroller 
General of the United States for decision: 

Where an officer of the Navy is absent from August 3 to September 2, 
1932, both dates inclusive (during which period he earns but one month’s 
pay), what checkage should be made against his account for August and 
what checkage should be made against his account for September? 

In the case to be considered, the officer has had no furlough prior to going on 
leave on August 3, and there is no absence in September subsequent to Septem- 
ber 2. 


Section 101 (b) of the economy act of June 30, 1932, 47 Stat. 399, 
provides, in part, as follows: 

(b) Each officer or employee receiving compensation on an annual basis at 
the rate of more than $1,000 per annum shall be furloughed without compensa- 
tion for one calendar month, or for such periods as shall in the aggregate be 
equivalent to one calendar month, for which latter purpose twenty-four working 
days (counting Saturday as one-half day) shall be considered as the equivalent 
of one calendar month: * * *, 

The term “calendar month” is defined in Words and Phrases, 
first series, as “a month ending on the day in the succeeding month 
corresponding to the day in the preceding month from which the 
computation began, and if the last month have not so many days, 
then on the last day of that month,” citing Daley v. Anderson, 48 
Pac. 839. The same definition was given in the later case of William 
Bros. v. Bank of Blue Mountain, 95 So. 843. Also, in Words and 
Phrases, first series, there is cited a case in which it was held that 
under a statute providing that charity bequests shall be void unless 
executed at least “one calendar month” before the decease of the 
testator, a will executed February 27, 1883, by a testator who died 
March 28, 1883, was executed one calendar month prior to testator’s 
death. Likewise, in Words and Phrases, second series, it is stated 
that “a calendar month beginning in February, except in leap year, 
is of 28 days’ duration,” citing Jn re Gregg’s Estate, 213 Pa. 260. 

Since the furlough absence from August 3 to September 2, both 
dates inclusive, is an absence of “one calendar month ” within the 
meaning of section 101 (b) of the economy act, it is to be treated 
as such for deduction purposes regardless of the number of working 
days included therein. Accordingly, in specific answer to the ques- 
tions presented, you are advised that there should be checked against 
the officer’s August pay account twenty-eight thirtieths of a month’s 





DECISIONS OF THE COMPTROLLER GENERAL 287 


pay, and against his September pay account two-thirtieths of a 
month’s pay, with credit, of course, for any furlough deductions 
previously made, it being understood there was no absence from 
July 1 to August 2, 1932. 


(A-44129) 
ECONOMY ACT—STOREKEEPERS OF THE CUSTOMS SERVICE 


If no part of the salary of storekeepers in the Customs Service in charge of 
bonded warehouses is ultimately a charge against Federal funds, but is 
all paid from funds collected from the proprietors of the warehouses, the 
provisions of section 203 of the economy act are not applicable thereto and 
no impounding of the compensation of such positions when vacant is 
required. 


Comptroller General McCarl to the Secretary of the Treasury, August 26, 1932: 
There has been received your letter of August 13, 1932, as follows: 
Section 203, Title II, of the act of Congress approved June 30, 1932, Public 

No. 212, commonly known as the “economy act,” provides: 

“The appropriations or portions of appropriations unexpended by the opera- 
tion of this section shall not be used for any other purposes, but shall be im- 
pounded and returned to the Treasury, * * *.” 

The salaries of positions of storekeeper in the Customs Service at bonded 
warehouses are paid from the customs appropriation, but are reimbursed to 
the Government by the proprietors of the warehouses’ as provided in section 
555 of the tariff act of 1980, and covered back into the customs appropriation, 
resulting in no expense to the appropriation. | 

A decision is requested as to whether an amount of money resulting from 
a vacancy in the position of storekeeper should be impounded from the customs 
appropriation and returned to the Treasury. 


By decision of July 16, 1932, A-43357, 12 Comp. Gen. 69, it was 
held that storekeepers in the Customs Service in charge of bonded 
warehouses were not officers or employees of the United States within 
the meaning of those terms as used in Title I of the economy act, as 
their salaries were not ultimately charged against the Federal Treas- 
ury, but against the proprietors of the warehouses. It was held, also, 
in that decision that such employees were subject to the provisions 
of section 204, Title II, of that act with respect to the compulsory 
retirement for age, as they were persons rendering civilian service 
in a branch of the United States Government; and, also, that they 
were employees in a civil branch of the Government within the 
purview of section 202 prohibiting administrative promotions. 

In connection with the filling of vacancies during the present fiscal 
year there is for consideration section 203 of the economy act, 47 
Stat. 403, which provides: 


No appropriation available to any executive department or independent 
establishment or to the municipal government of the District of Columbia dur- 
ing the fiscal year ending June 30, 1933, shall be used to pay the compensation 
of an incumbent appointed to any civil position under the United States Gov- 
ernment or the municipal government of the District of Columbia which is 
vacant on July 1, 1932, or to any such position which may become vacant 
after such date: Provided, That this inhibition shall not apply (a) to abso 
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lutely essential positions the filling of which may be authorized or approved 
in writing by the President of the United States, (b) to temporary, emergency, 
seasonal, or cooperative positions, or (c) to commissioned, commissioned war- 
rant, warrant, and enlisted personnel, and cadets, of the Coast Guard. The 
appropriations or portions of appropriations unexpended by the operation of 
this section shall not be used for any other purposes but shall be impounded 
and returned to the Treasury, and a report of all such vacancies, the num- 
ber thereof filled, and the amounts unexpended, for the period between July 
1, 1932, and October 31, 1932, shall be submitted to Congress on the first 
day of the next regular session: Provided, That such impounding of funds 
may be waived in writing by the President of the United States in connection 
with any appropriation or portion of appropriation, when, in his judgment, 
such action is necessary and in the public interest. 


If, as a matter of fact, no part of the salary of any such store- 
keepers is ultimately a charge against appropriated funds, it fol- 
lows that the prohibition in section 203, supra, against the use of 
any appropriation for the compensation of any incumbent appointed 
to a civil position which was vacant on July 1, 1932, or becomes 
vacant thereafter, is not applicable; and, as the nonfilling of a 
vacancy the salary of which is not paid from appropriated funds 
would not result in any appropriation or portion of appropriation 
being unexpended, there would be no impounding required in the 
case of a vacancy in the position of such a storekeeper. 


(A-44156) 


ECONOMY ACT—ADMINISTRATIVE PROMOTIONS 





In so far as the shifting of employees between various employment units results 
in an administrative demotion in the field service, it would not be objec- 
tionable under the economy act, but any administrative action resulting in 
increased compensation would constitute an administrative promotion such 
as is barred by section 202 of the economy act. 


Comptroller General McCarl to the Secretary of Commerce, August 26, 1932: 


There has been received your letter of August 17, 1932, as follows: 

In the administration of the numerous surveying parties which the Coast 
and Geodetic Survey has in the field only during the summer months each 
year, it is occasionally necessary to shift the personnel in order that the men 
may be assigned to the duties which they can most efficiently perform ; likewise 
it is to the advantage of the field work that a man should be sent from one 
party to another where he would be given more important duties. The highest 
positions are those of foreman and recorder which, necessarily, call for higher 
wages than those paid to rodmen, laborers setting bench marks, etc. 

The average length of employment of the personnel of these surveying parties 
is from four to five months and the compensation of the various positions 
ranges from $100 to $150 a month, depending upon the duties performed. The 
changes in compensation resulting from the shifting of personnel within a 
party or between parties would involve both increases and decreases in com- 
pensation. However, the total payroll of an individual party would not be 
increased. 

In connection with this procedure, please advise the department whether 
the adjustments in compensation are to be regarded as administrative promo- 
tions which are prohibited under the provisions of the economy act. 


In so far as the action as to any particular employee constitutes 
an administration demotion in the field service, it would not be ob- 
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jectionable under the economy act. A-43578, July 29, 1932, 12 
Comp. Gen. 141. However, any addition to or change in the duties 
of a field employee by administrative action with a view to increased 
compensation would constitute an administrative promotion which is 
prohibited by section 202 of the economy act of June 30, 1932. See 
A-43462, July 28, 1932, 12 Comp. Gen. 128. It must be held, there- 
fore, that any increase in compensation resulting from the shifting 
of personnel within or between field parties would constitute an ad- 
ministrative promotion and would not be authorized. However, 
should an employee be demoted, thereby creating a vacancy in the 
higher position, and the President in writing should authorize or 
approve the filling of the vacancy, it could be filled by promotion 
without contravening the provisions of section 202 of the act. 


- (A-44158) 
ECONOMY ACT—VACANT POSITIONS ABOLISHED 


It is not permissible to render inoperative the impounding provisions of sec- 
tion 203 of the economy act by administrative action purporting to abolish, 
after July 1, 1982, positions becoming vacant, notwithstanding that there 
may be no further need for the particular services. The statute pro- 
vides the only method by which impounding may be waived, i. e., by 
action of the President. 


Comptroller General McCarl to the Secretary of the Interior, August 26, 1932: 
There has been received your letter of August 17, 1932, as follows: 


In the act of Congress, approved May 14, 1930, making appropriations for 
the Department of the Interior for the fiscal year ending June 30, 1981, pro- 
vision was made (46 Stat. 320) for a study by the Office of Education of the 
“qualifications of teachers in the public schools, the supply of available 
teachers, the facilities available and needed for teacher-training, including 
courses of study and methods of teaching” at a total cost of not to exceed 
$200,000. Said act appropriated $50,000 for this study for the fiscal year 1981, 
and subsequent acts appropriated $80,000 for 1932, and $50,000 for 1933. The 
study must be completed by June 30, 1933. The legislation provided that 
experts and specialists for the study might be appointed without reference 
to the civil service act of January 16, 1883. 

Due to the temporary nature of this study it was necessary in organizing 
the staff to make some of the appointments indefinite, to run during such 
part of the three-year period as was required to complete specific assigned 
tasks. Other appointments were on a strictly temporary basis or on a “ when 
actually employed” basis. Heretofore, it has been the practice to terminate 
appointments on the completion of assigned tasks and to abolish the positions 
held by the persons whose services were terminated. 

At the present time there is one specialist employed on this study whose 
work will be completed on September 30 and several others whose work will 
be completed on or before December 31, 1932. These dates for the completion 
of the work were understood by the individuals concerned and amounts only 
sufficient to cover salaries for the three or six months period as the case may 
be were provided for in the budget estimates for this last year of the study. 

I respectfully request to be advised whether, in view of Sec. 203 of the 
legislative act of June 30, 1982, the positions held by the persons referred 
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to above may be abolished on the completion of their assigned tasks without 
impounding in the Treasury amounts equivalent to the salaries that would be 
paid them if they were employed for the remainder of the fiscal year. 


The appropriation in question, act of April 22, 1932, 47 Stat. 127, 
is worded as follows: 


For all expenses, including personal services in the District of Columbia and 
elsewhere, purchase and rental of equipment, purchase of supplies, traveling 
expenses, printing, and all other incidental expenses not included in the fore- 
going to enable the Secretary of the Interior, through the Office of Education, 
at a total cost of not to exceed $200,000, to make a study of the qualifications of 
teachers in the public schools, the supply of available teachers, the facilities 
available and needed for teacher-training, including courses of study and meth- 
ods of teaching, $50,000: Provided, That the unexpended balances of the appro- 
priations for these purposes for the fiscal years 1931 and 1932 shall remain 
available for the same purposes for the fiscal year 1933: Provided further, That 
specialists and experts for service in this investigation may be employed at 
rates to be fixed by the Secretary of the Interior to correspond to those estab- 
lished by the classification act of 1923, as amended, and without reference to the 
civil service act of January 16, 1883. 


The wording of the 1933 appropriation, swpra, is identical with 
that for 1932, except as to the amount. 


Section 203 of the economy act of June 30, 1932, 47 Stat. 403, 
provides: 


No appropriation available to any executive department or independent estab- 
lishment or to the municipal government of the District of Columbia during the 
fiscal year ending June 30, 1933, shall be used to pay the compensation of an 
incumbent appointed to any civil position under the United States Government 
or the municipal government of the District of Columbia which is vacant on 
July 1, 1932, or to any such position which may become vacant after such date: 
Provided, That this inhibition shall not apply (a) to absolutely essential posi- 
tions the filling of which may be authorized or approved in writing by the Presi- 
dent of the United States, (b) to temporary, emergency, seasonal, or cooperative 
positions, or (c) to commissioned, commissioned warrant, warrant, and enlisted 
personnel, and cadets. of the Coast Guard. The appropriations or portions of 
appropriations unexpended by the operation of this section shall not be used for 
any other purposes but shall be impounded and returned to the Treasury, and a 
report of all such vacancies, the number thereof filled, and the amounts unex- 
pended, for the period between July 1, 1982, and October 31, 1932, shall be sub- 
mitted to Congress on the first day of the next regular session: Provided, That 
such impounding of funds may be waived in writing by the President of the 
United States in connection with any appropriation or portion of appropriation, 
when, in his judgment, such action is necessary and in the public interest. 


The impounding requirements of section 203 are mandatory and 
may be waived only by action of the President. There is nothing in 
the appropriation, swpra, limiting its use to compensation of em- 
ployees for portions of a year only. Under the circumstances, it 
would not be permissible to render the impounding provisions inop- 
erative by administrative action purporting to abolish, after July 1, 
1932, positions becoming vacant. The statute provides the only 
method by which the impounding may be waived; that is, by action 
of the President. See A-43755, August 11, 1932, 12 Comp. Gen. 233. 
Your submission is answered accordingly. 
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(A-44188) 


+ 
ECONOMY ACT—FILLING OF VACANCIES—CHANGE IN DESIGNA- 
TION OF POSITIONS 


lf no increase in compensation is involved, changes in the designation of the 
title to positions held by employees would not contravene the provisions of 
sections 202 or 203 of the economy act, and would not require the prior 
authorization or approval of the President. 


Comptroller General McCarl to the Secretary of War, August 26, 1932: 

Consideration has been given to your indorsement of August 17, 
1932, requesting decision whether the proposed changes in the desig- 
nation of employees, without increase in compensation rates, men- 
tioned in the following communication to the War Department from 
the Civil Service Commission, may be made without the prior au- 
thority of the President: 

Reference is made to the department’s request, by indorsement of August 6, 
1932, for authority for the change in designation of Charles Pringle from as- 
sistant armament foreman to armament foreman, and Alfred Douse from 


general machinist to resident machinist, in the Ordnance Department, Fort 
Shafter, T. H. 

You are advised that the commission can not take further action in these 
cases until it receives presidential authority for the filling of the vacancies, 
together with an affidavit as to the marital status of Mr. Pringle and Mr. 
Douse, in accordance with the provisions of the legislative appropriation act of 
June 30, 1932. Blank forms of affidavit regarding marital status are inclosed. 


In decision of July 30, 1932, A-43525, 12 Comp. Gen. 142, it was 
held as follows: 


The transfer of employees of the same grade or class from one position to 
another, not involving any increased expenditure from personnel appropria- 
tions for the fiscal year 1933, is not to be regarded as the filling of vacancies 
within the meaning of sections 202 and 203 of the economy act. 


In decision of August 19, 1932, A-44038, 12 Comp. Gen. 261, it was 
held as follows: 

The inhibition of section 202 of the economy act is against administrative pro- 
motions. Said section does not prohibit adjustments in the duties and re- 
sponsibilities of personnel, either in the departmental or in the field service, 
which do not involve any increased expenditure of appropriated funds or which 
do not defeat the impounding of salaries of vacant positions, the filling of 
which has not been authorized or approved by the President. 

You are advised, therefore, that if no increase in compensation is 
involved, the changes in the designation of the title to the positions 
held by the employees in question would not contravene the provi- 
sions of sections 202 or 203 of the economy act, and, therefore, would 
not require the prior authorization or approval of the President. 

It is to be understood, of course, that the propriety of making the 
changes in designation, as well as the application of section 213 of 
the economy act requiring certain preferences to be given in the dis- 
charge and appointment of employees, are not matters for the con- 
sideration of this office. See decision of August 15, 1932, A-43810, 
12 Comp. Gen. 245. 
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(A-43924) 





ECONOMY ACT—FILLING OF VACANCIES—IMPOUNDING 


As to all positions occupied June 30, 1932, or thereafter which became vacant 
on or after July 1, 19382, the amount of salary to be impounded is at the 
rate paid the last incumbent. 

When a vacant position is authorized by the President to be filled, there may 
be restored to the appropriation from the impounded fund only that por- 
tion of the salary of the vacant position necessary to pay the salary of the 
new incumbent, the difference between the salary of the last incumbent 
and of the new incumbent, if any, to remain impounded. 

No part of the appropriation in the impounded fund may be used to employ 
temporary, emergency, or seasonal employees unless the President, under 
the authority contained in the last proviso to section 203 of the economy 


act, shall exempt all or any part of an appropriation from the requirement 
for impounding. 


Comptroller General McCarl to the Secretary of State, August 27, 1932: 
Consideration has been given to your letter of August 8, 1932, 
requesting decision of the following questions: 


1. (a) Must impoundment through savings on a vacancy be made on the 
basis of the previous incumbent’s salary if it were higher than the initial 
salary of the grade? 

(b) If impoundment is made on the basis of the previous ‘ncumbent’s salary 
and the vacancy is later filled st a lower rate, must this difference between 
the former and the new incumbent’s salary continue to be impounded? 

2. Does section 203 permit money unexpended by the operation of this 
section to be expended for temporary, emergency and seasonal positions as 
well as for filling vacancies by authority of the President? 


Section 203 of the economy act of June 30, 1932, 47 Stat. 403, 404, 
provided as follows: 


No appropriation available to any executive department or independent 
establishment or to the municipal government of the District of Columbia 
during the fiscal year ending June 30, 1933, shall be used to pay the compensa- 
tion of an incumbent appointed to any civil position under the United States 
Government or the municipal government of the District of Columbia which is 
vacant on July 1, 1932, or to any such position which may become vacant after 
such date: Provided, That this inhibition shall not apply (a) to absolutely 
essential positions the filling of which may be authorized or approved in 
writing by the President of the United States, (b) to temporary, emergency, 
seasonal, or cooperative positions, or (c) to commissioned, commissioned war- 
rant, warrant, and enlisted personnel and cadets, of the Coast Guard. The 
appropriations or portions of appropriations unexpended by the operation of 
this section shall not be used for any other purposes but shall be impounded 
and returned to the Treasury, and a report of all such vacancies, the number 
thereof filled, and the amounts unexpended, for the period between July 1, 
1982, and October 31, 1932, shall be submitted to Congress on the first day of 
the next regular session: Provided, That such impounding of funds may be 
waived in writing by the President of the United States in connection with any 
appropriation or portion of appropriation, when, in his judgment, such action 
is necessary and in the public interest. 


Question 1 (a), swpra, is answered in the affirmative. In deci- 
sion of August 2, 1932, to the Secretary of Agriculture, A-42691, 
A-43276, 12 Comp. Gen. 153, it was held: 


However, section 203 of the economy act is concerned with the saving and 
impounding of the amount of salary of vacant positions at the rates on the 
basis of which appropriations for the fiscal year 1933 were estimated. As to 
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all positions occupied June 30, 1932, or thereafter, which became vacant on or 
after July 1, 1932, the amount of salary to be impounded is at the rate paid the 
last incumbent in accordance with the procedure outlined in the decision 
of July 12, supra. * * * 

Question 1 (b) is answered in the affirmative. In decision of 
August 5, 1932, A-43585, 12 Comp. Gen. 182, it was stated: 


= * * As the filling of a vacancy with presidential approval necessarily 


requires the payment of the compensation of that position to the appointee, the 
presidential authority for filling the vacancy may be considered, also, as a 
waiver of the impounding of the salary of that position in so far as it is 
necessary to make use of such funds for payment to the new appointee. In 
other words, to the extent that the appropriation for the position is used to 
pay the salary of a person appointed to fill the vacancy pursuant to the Presi- 
dent’s written authorization or approval of the filling of the vacancy, the 
appropriation is not unexpended by the operation of the section. However, 
the impounding of the salary of the position covering the time the position 
remained vacant is required, unless such impounding be waived specifically 


in writing by the President. 

While that decision was rendered with particular reference to the 
amount of salary during the period the position was vacant, the 
principle is applicable also to require the difference between the 
former and new incumbent’s salary rate to remain impounded. 

2. The effect of the exception of temporary, emergency, and sea- 
sonal positions from the inhibition of section 203 is that the termina- 
tion of the service of an employee in any such position does not 
create a vacancy within the meaning of the economy act, and that 
the use of otherwise available appropriations to make appointments 
to such positions does not come within the inhibition against the 
use of appropriations for the fiscal year 1933 to pay compensation 
of incumbents appointed to civil positions. But said exception does 
not authorize the use of funds otherwise impounded as a result of 
a vacancy in a regular position. See in this connection the pro- 
vision in the section which reads: 

* * * ‘The appropriations or portions of appropriations unexpended by 
the operation of this section shall not be used for any other purposes, but shall 
be impounded and returned to the Treasury. * 

Therefore, no part of the appropriation in the impounded fund 
may be used to employ temporary, emergency or seasonal employees, 
unless the President, under the authority contained in the last pro- 
viso to the section, should exempt all or any parts of an appropria- 
tion from the requirement for impounding. 


(A~44155) 


ECONOMY ACT—LEAVES OF ABSENCE—MERCHANT FLEET 
CORPORATION 


In view of the provisions of sections 103 and 108 of the economy act, employees 
of the Merchant Fleet Corporation may not be paid during any portion of 
the fiscal year 1933 for leave of absence accruing and unused on or prior 
to July 1, 1932. 
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Comptroller General McCarl to the Chairman of the United States Shipping 
Board, August 27, 1932: 


Consideration has been given to your letter of August 17, 1932, 
requesting decision whether the provisions of section 103 of the 
economy act of June 30, 1932, 47 Stat. 400, prohibit payment of 
compensation for accrued unused leave to the following described 
employees of the Merchant Fleet Corporation: 


(1) Employees who, during the month of June, 1932, or during the fiscal 
year 1933, were or may be separated from the service and allowed their cur- 
rent accumulated 1918-1919 leave, whose last day of pay will be some time 
during the fiscal year 1933. 

(2) Employees in the foreign offices of the Fleet Corporation whose last day 
of actual service was June 30, 1932, or during the fiscal year 1933, and under 
our leave regulations are entitled to accumulated leave not to exceed 90 cal- 
endar days. 


Receipt is acknowledged, also, of your letter of August 18, 1932, 
forwarding for consideration in connection with this matter an 
opinion of the general counsel of the Merchant Fleet Corporation, 
dated July 21, 1932. 

You state that on April 20, 1932, the following regulation was 
approved : 


* * * That the 30 days’ notice before separation be discontinued. 

It is further recommended that hereafter all employees separated from the 
pay roll who do not have to their credit 1918-1919 leave be carried on the 
pay roll for a period of one calendar month after the last day of actual 
service, less the actual leave consumed by each employee during the current 
calendar year and that employees having 1918-1919 leave to their credit be 
retained on the pay roll for the period of 1918-1919 leave due them, plus 
any actual leave to their credit earned during the current year, but in no 
ease shall such leave be less than one calendar month. 


The leave designated as “ 1918-1919” apparently refers to leave 
accrued during a given service year and granted in the next or suc- 
ceeding service years pursuant to regulations issued in 1919. 

Sections 103, 104 (a), and 108 of the economy act provide, in part, 
as follows: 


Sec. 108. All rights now conferred or authorized to be conferred by law 
upon any officer or employe to receive annual leave of absence with pay are 
hereby suspended during the fiscal year ending June 30, 1933. 


Sec. 104. When used in this title— 


(a) The terms “ officer” and “employee” mean any person rendering serv- 
ices in or under any branch or service of the United States Government or 
the government of the District of Columbia, but do not include * * * (11) 
any person in respect of any office, position, or employment the compensation 
of which is paid under the terms of any contract in effect on the date of the 
enactment of this act, if such compensation may not lawfully be reduced. 

Sec. 108. In the case of a corporation the majority of the stock of which is 
owned by the United States, the holders of the stock on behalf of the United 
States, or such persons as represent the interest of the United States in such 
corporation, shall take such action as may be necessary to apply the provi- 
sions of sections 101, 102, 103, 105, and 107 to offices, positions, and employ- 
ments under such corporation and to officers and employees thereof, with 
proper allowance for any reduction in compensation since December 31, 1931. 
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Employees to whom your questions relate are officers or employees 
within the meaning of said terms as used in section 103 of the 
economy act. See decision to you, dated August 23, 1932, A-43276, 
12 Comp. Gen. 269. Exception (11) to the definition of the terms 
“ officer” and “employee” in section 104 has no application here. 
The contentions advanced in this regard seem to be based solely on 
the proposition that the employees had a vested right under their 
employment contracts to be paid for leave accrued and unused prior 
to July 1, 1982. To bring a person within exception (11) it is not 
enough that there was a contract between him and the Government 
granting certain rights as to compensation, but the contract under 
the terms of which the compensation is paid must be such that the 
compensation “may not lawfully be reduced.” See decision of 
August 10, 1932, A-43643, 12 Comp. Gen. 224. I assume it would 
not be contended seriously that the terms of employment of the 
employees here in question are such that their compensation could 
not lawfully be reduced. Therefore, they are to be regarded as em- 
ployees within the meaning of that term as used in Title I of the 
act and any rights they may have had under contract, regulation, or 
otherwise to receive annual leave of absence with pay are suspended 
during the fiscal year 1933. i 


In decision of July 8, 1932, A-43056, 12 Comp. Gen. 9, it was 
stated : 


The plain purpose of the enactment is to effect a saving or economy to the 
Government during the fiscal year 1933, and it must be construed and applied to 
effectuate that purpose, In the absence of any provision in the statute limiting 
the suspension to annual leave which would be earned or accrue during the 
fiscal year 1933, there is no alternative but to hold that the suspension applies, 
also, to rights to all annual leave accrued or earned and unused prior to July 


1, 19382. 

In decision of July 9, 1932, A~43069, 12 Comp. Gen. 17, the same 
application was made to employees of the Panama Canal who had 
a contract right prior to July 1, 1932, similar to that of the employees 
of the Merchant Fleet Corporation, pursuant to which they were 
authorized to be paid for accrued unused leave upon separation from 
the service. In said decision of July 8, 1932, A-43056, the following 
questions were answered in the negative: — 

“4, Will it be permitted to pay to employees resigning or separated from the 


service for any cause, in the fiscal year 1933, 15 (or 30) days of the leave 
earned in fiscal year 1932 and the pro rata leave earned in fiscal year 1933 at 
the rate of 15 days annually? 

“5. Will it be permitted to pay to the legal representative of an employee 
who may die in fiscal year 1933, 15 (or 30) days’ leave earned in fiscal year 
1932 and pro rata leave earned in fiscal year 1933?” 


See, also, decision of August 2, 1932, A-43620, 12 Comp. Gen. 160, 
wherein it was stated: 


The purpose and effect of sections 103 and 803 of the act in question is to 
prevent the use of appropriations of funds available for expenditure during the 
5919°—33——20 
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fiscal year 1933 in paying for time absent on leave. And the inhibition operates 
against payments for leave taken without pay during a previous year as well 
as against payments for leave accrued in a previous year whether taken or 
not taken during the fiscal year 1933, as well as against payments for leave 
which but for said section would accrue and be for taking during the fiscal 
year 1933. In other words, appropriations for the fiscal year 1933 may not be 
used to pay for annual leave regardless of when it may have been earned or 
whether it is or is not taken. 


The principles stated in these decisions are applicable to the two 
classes of employees to whom your questions relate. Accordingly, 
they may not be paid during any portion of the fiscal year 1933, for 
leave of absence accrued and unused on or prior to July 1, 1982. 


(A-44228) 


ECONOMY ACT—TEACHERS—ANNUAL RATE OF COMPENSATION 


School-teachers who work only nine months a year and are paid nine-twelfths 
of an annual rate of compensation, which annual rate is more than $1,000, 


must have their compensation reduced as required by section 105 (d) 
of the econcmy act. 


Comptroller General McCarl to the Secretary of the Navy, August 27, 1932: 
There has been received your letter of August 19, 1932, as follows: 


There are employed at the schools maintained at the Naval Proving Ground, 
Dahlgren, Virginia, and the Naval Ordnance Plant, South Charleston, West 
Virginia, principals and teachers who are paid on an annual salary basis, in 
accordance with rates fixed in the schedule of wages for civil employees in 
the field service of the Navy Department and the Marine Corps, but receive 
pay only for the months they work. 

The school term lasts nine months and the classes are in session five days 
in each week during the term. The principals and teachers perform all of 
the work required of them during the school term and while the classes are in 
session, but the accomplishment of class instruction requires a certain amount 
of work by them outside of the established periods for such instruction. 

Your decision is requested as to the amount of impound which should be 
made in the cases of the above-mentioned employees under the provisions of 
the legislative appropriation act, approved June 30, 1932, and the pay-roll pro- 
cedure for pay and deductions. 


It is requested that an early decision be made on the question presented 
above, as the school term starts in September. 


It may be presumed that the school-teachers working under con- 
ditions stated in your submission do not come within the 5-day week 
or the furlough provisions of sections 101 (a) or 101 (b) of the 
economy act of June 30, 1932, 47 Stat. 399, and, accordingly, there 
are for application the provisions of section 105 (d) of that act which 
require an 814 per cent reduction in the compensation of employees 
receiving pay at a “rate” of compensation between $1,000 and 
$10,000 per year. It will be noted that it is the annual rate of com- 
pensation and not the amount actually received that determines 
whether the salary of the employee is subject to a reduction as re- 
ceiving more than $1,000 per year. Accordingly, if the teachers, due 
to their limited period of service, receive nine-twelfths of a specific 
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annual rate and that annual rate is more than $1,000, the reduction 
required by section 105 (d) is applicable. See general instructions 
of July 12, 1932, A-42691-43276, with respect to the accounting 
required for salary reductions upon the pay rolls. 


(A-44052) 


ECONOMY ACT—FURLOUGH DEDUCTIONS—ARMY, NAVY, AND PUB- 
a SERVICE OFFICERS SERVING WITH THE PANAMA 


As the total of pay and allowances which military and naval officers receive 
as compensation is required to be deducted from their compensation as 
employees of the Panama Canal, there is no authority for the Panama 
Canal to apply the furlough or the 8% per cent deductions required by 
section 101 (b) or 105 (d) of the economy act to any part of such officers’ 
compensation that is not paid from Panama Canal funds, notwithstanding 
that no deductions are made by the military or naval disbursing officers 
from the rental and subsistence allowances paid to such officers. 


Comptroller General McCarl to the Governor of the Panama Canal, August 
29, 1932: 


There has been received your letter of August 12, 1932, requesting 
decision of a question presented as follows: 


* * * whether, under the provisions of Part II of the legislative appro- 
priation act, approved June 30, 1932, and with special reference to the term 
* compensation” contained in section 104 (b) of Title I, there is required to 
be deducted by the Panama Canal from the compensation payable from the 
Panama Canal appropriations, and impounded under the provisions of section 
110, 8144 per cent of the value of the allowances for subsistence, quarters, heat 
and light granted to officers of the Army, Navy, and Public Health Service 
serving with the Panama Canal in addition to 8% per cent of the actual 
amount paid to such officers from Panama Canal appropriations. 


Section 4 of the Panama Canal act of August 24, 1912, 37 Stat. 561, 
provides: 


* * * the President is authorized thereafter to complete, govern, and 
operate the Panama Canal and govern the Canal Zone, or cause them to be 
completed, governed, and operated, through a governor of the Panama Canal 
and such other persons as he may deem competent to discharge the various 
duties connected with the completion, care, maintenance, sanitation, operation, 
government, and protection of the canal and Canal Zone. If any of the per- 
sons appointed or employed as aforesaid shall be persons in the military or 
naval service of the United States, the amount of the official salary paid to any 
such person shall be deducted from the amount of salary or compensation 
provided by or which shall be fixed under the terms of this act. The gover- 
nor of the Panama Canal shall be appointed by the President, by and with 
the advice and consent of the Senate, commissioned for a term of four years, 
and until his successor shall be appointed and qualified. He shall receive a 
salary of ten thousand dollars a year. All other persons necessary for the 
completion, care, management, maintenance, sanitation, government, operation, 
and protection of the Panama Canal and Canal Zone shall be appointed by the 
President or by his authority, removable at his pleasure, and the compensa- 
tion of such persons shall be fixed by the President, or by his authority, until 
such time as Congress may by law regulate the same, but salaries or compen- 
sation fixed hereunder by the President shall in no instance exceed by more 
than twenty-five per centum the salary or compensation paid for the same or 
similar ‘services to persons employed by the Government in continental United 
States. =e, 
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By decision of September 6, 1921, 1 Comp. Gen. 113, it was held: 


During the period an officer of the Navy is employed by the Panama Canal, 
all amounts received under his commission in the Navy, whether denominated 
pay or allowances, either in his own right, or by reason of maintaining de- 
pendents, are construed as “ official salary” within the meaning of the act of 
August 24, 1912, 37 Stat., 561, and must be deducted, as directed by provisions 
of that statute, from the compensation paid him by the Panama Canal. 

There is specifically excepted from the definition of “compensa- 
tion” in section 104 (b) of the economy act, 47 Stat. 400, “ allow- 
ances for subsistence, quarters, heat, light and travel.” Accordingly, 
subsistence and rental allowances of Army, Navy, or Public Health 
Service officers are not to be considered as a part of salary or com- 
pensation in computing deductions under sections 101 or 105 of 
Title I of the economy act. See decision of July 14, 1932, A-43204, 
12 Comp. Gen. 387. 

Section 110 of the economy act provides: 

The appropriations or portions of appropriations unexpended by reason of 
the operation of this title shall not be used for any purpose, but shall be im- 
pounded and returned to the Treasury. 

An Army or naval officer employed by the Panama Canal receives 
his Army or Navy pay and allowances through the proper Army or 
Navy disbursing officer, and any deductions required by the economy 
act from amounts so received are made by the proper Army or naval 
authorities, as the case may be. As the total of pay and allowances 
which an Army or naval officer receives as compensation is required 
to be deducted from his compensation as an employee of the Panama 
Canal, there is no authority for the Panama Canal to apply the fur- 
lough deductions of section 101 (b) or the 814 per cent reduction 
required by section 105 (d) of the economy act to any part of the 
officer’s compensation that is not paid from Panama Canal appro- 
priations. Your submission is answered accordingly. 


(A-44230) 


ECONOMY ACT— TEMPORARY EMPLOYEES— DEDUCTIONS AND 
IMPOUNDING 


Deductions from compensation and impounding thereof under the provisions 
of the economy act as to temporary employees of the Forest Service who 
receive subsistence in kind as a part of compensation for each day of 
the month, but whose working days vary each month due to the number 
of Sundays and holidays and idle time, should be based on gross earnings 
computed by multiplying the sum of the daily cash wage and the assigned 
daily subsistence value by the number of days worked, from which should 
be deducted for impounding 844 per cent (or such lesser amount as re- 
duces the compensation to $1,000 per annum) and the subsistence value 
that has been included in the gross earnings, the remainder to be paid 
to the employee. 
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Comptroller General McCarl to the Secretary of Agriculture, August 29, 1932: 


Consideration has been given to your letter of August 20, 1932, as 
follows: 


In the Forest Service it has been the practice in various sections for 25 
years or more, arising from and largely controlled by established local cus- 
toms, to hire temporary employees at hourly or daily rates with subsistence 
furnished during the period of employment, including Sundays, holidays, and 
days idle because of inclement weather. This plan, aside from adherence to 
an established and reasonably satisfactory procedure, has a distinct advantage 
in periods of fire danger in that it provides an inducement to remain in camp 
on Saturday afternoons and Sundays, the men being immediately available 
for suppression duties in the event of forest fires within striking distance 
from the camp. It is not usually more expensive than other wage systems 
because the furnishing of subsistence is considered in fixing the cash wage, but 
the value of subsistence on nonworking days if it were an additional expense 
would be a low price to pay for the supplemental protection. 

Many crews were hired under this arrangement for the current field season 
and it is not desirable to change in the middle of the working season from 
the system to which they are accustomed to another which might create dis- 
satisfaction. Under the economy act, questions have arisen on which your 
decision seems necessary, namely, (1) the basis for determining the annual 
equivalent and (2) the computation of the 814% deduction when above the 
$1,000 equivalent. 

Prior to the passage of the economy act this wage plan would operate as 
follows: In the month of August, for example, assuming a 54-day week with 
wages of $2.25 a day for six days, and no idle days other than Sundays, the 
employee would be paid for 27 days at $2.25 ($60.75), receiving subsistence 
for the 31 days. If weather or other conditions prevented work on seven 
days, he would be paid for 20 days ($45.00) and receive subsistence for the 
81 days. Under existing terms of employment, as in previous years, these are 
the cash earnings that the employees expect and that the contracting officers 
intended to pay them. If the working week consisted of seven days, or if the 
number of working days bore a constant known relation to the number of sub- 
sistence days, the determination of annual equivalent would-be simple because 
the average daily wages would consist of the daily cash wage plus the daily 
value of subsistence. 

In considering these questions, the following will, it is thought, disclose 
the reason for doubt. 











Total 
= Cash er — pete etchant 
days rate |ence days} ence value Subsist- ba 
Cash ence Average 
27 $2. 25 31 $0.75 da. | $60.75 $23. 25 $3. 11 
20 2. 25 31 .75 da. 45. 00 23. 25 3.41 
27 2, 25 31 1. 00 da. 60.75 31. 00 3. 40 
20 2. 25 31 1, 00 da. 45. 00 31. 00 3.80 
27 3.00 31 1.00 da. $1. 00° 31.00 4.15 
20 3.00 31 1.00 da. 60. 00 31. 00 4. 55 


The number of working days varies with the number of days in the month, 
the number of Sundays and holidays, and the idleness due to bad weather or 
other unavoidable circumstances. The number of subsistence days will vary 
only with the number of days in the month, no cash allowance being made 
in lieu of meals that are missed. 

In the absence of a determinable relation between number of working days 
and subsistence days, it may be suggested that the value of subsistence that 
attaches to a working day be estimated as closely as practicable, the sum of 
this and the daily cash wage, being multiplied by 307 to arrive at the annual 
equivalent; and that the base for deduction be computed by multiplying the 
sum of (a) the daily cash wage and (b) assigned daily subsistence value by 
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the number of days worked to determine gross earnings; after deducting 8144% 
(or such lesser amount as reduces to the $1,000 equivalent) and the subsistence 
value that was included in the gross earnings, the remainder would be due 
the employee. This method is, easy of practical application, and perhaps is 
as near an approach to accuracy as is attainable. The gross earnings per day 
would not vary with weather conditions. 


The rule of computation suggested is approved. 


(A-44240) 
ECONOMY ACT—REEMPLOYMENT OF RETIRED PERSONNEL 


The authority vested by statute in the Secretary of the Treasury to employ out- 
side professional or technical services does not permit the reemployment of 
retired civilian personnel of the Federal Government in contravention of the 
provisions of section 204 of the economy act. 


Comptroller General McCarl to the Secretary of the Treasury, August 29, 1932: 


Consideration has been given your letter of August 22, 1932, as 
follows: 


The act of March 31, 1930 (U. S. C., Supp. 4, title 40, section 341-349), amend- 
ing the public buildings act of May 25, 1926 (U. S. C., Supp. 5, title 40, section 
343-345), contains the following provision: 

“(c) When deemed by him desirable or advantageous, the Secretary of the 
Treasury is authorized to employ, by contract or otherwise, outside professional 
or technical services of persons, firms, or corporations, to such extent as he may 
require, without reference to the classification act of 1923 as amended, or to 
section 3709 of the Revised Statutes of the United States.” 

Public No. 212, 72d Congress, approved June 30, 1932, in section 204, provides 
that on and after July 1, 1932, no person rendering civilian service who shall 
have reached the retirement age prescribed for automatic separation from the 
service applicable to such person shall be continued in such service, notwith- 
standing any provision of law or regulation to the contrary; and provides further 
that no such person heretofore or hereafter separated from the service under any 
provision of law or regulation providing for such retirement on account of age 
shall be eligible again to appointment to any appointive office, position, or 
employment. 

In carrying out the provisions of the public building program it is necessary 
for this department to cooperate with and depend upon the judgment and 
experience of experts in other departments for the provision and arrangement 
of special equipment in buildings which are being erected for the use of those 
departments. This is notably true in connection with the construction of 
post offices of the larger type in which mail-handling equipment must be prop- 
erly disposed for the handling of mail on floor levels and between floors of a 
building. Such layouts require the lengthy and careful study of a technical 
force, and are generally subject to further study and change after the installa- 
tion of equipment begins during the course of a building construction. The 
quoted provision for the compulsory retirement of employees who had reached 
retirement age on July 1, 1932, has severed from the service at least one expert 
who has been closely engaged in the designing of mail-handling equipment in 
a number of the larger post-office projects throughout the country and who 
would have followed through the adaptation of the equipment to the buildings as 
they were constructed had he remained in the service. 

The services of such experts who have already spent considerable time on 
these buildings would be invaluable to the department, and, it is believed, a 
measure of economy not only in the superintendence of the installation of the 
equipment already designed under their supervision but also in redesigning 
the necessary changes required by the exigencies of the building construction. 

Such services would not be required continuously, but only as one building or 
another reached the point where the installation of the equipment became 
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necessary and superintendence and study were required. Your consideration 
and decision are therefore requested as to whether, notwithstanding the provi- 
sions of section 204 of the act of June 30, 1932, this department may enter 
into contracts, in accordance with the provisions of the quoted section of the 
act of March 31, 1930, for the services of experts who were retired from the 
Government service on July 1, 1932, at such irregular intervals and for such 
specific projects as the department deems advisable. 


The second proviso of section 204 of the economy act of June 30, 
1932, 47 Stat. 404, is as follows: 


* * * Provided further, That no such person heretofore or hereafter 


separated from the service of the United States or the District of Columbia under 
any provision of law or regulation providing for such retirement on account of 
age shall be eligible again to appointment to any appointive office, position, or 
employment under the United States or the District of Columbia: * 


This prohibition against reemployment of retired civilian person- 
nel “ under the United States or the District of Columbia ” extends 
to all kinds or classes of employment, permanent or temporary, and 
regardless of the method by which the employment is made, either 
by appointment or contract of employment, and no exceptions are 
authorized. 

The authority vested in the Secretary of the Treasury by the act 
of May 25, 1926, as amended by the act of March 31, 1930, referred 
to in your letter, and under the annual appropriation acts (see act of 
July 5, 1932, 47 Stat. 594) to employ outside professional or tech- 
nical services, does not change the nature of the employment under 
contracts entered into pursuant thereto from personal to nonper- 
sonal service. 5 Comp. Gen, 629; 12 Comp. Gen. 83. 

Accordingly, there is no basis for concluding that the authority 
thus vested in the Secretary of the Treasury to employ outside pro- 
fessional or technical services permits the employment of retired 
civilian personnel in contravention of the above-quoted provision in 


the economy act. The question presented is answered in the nega- 
tive. 


(A-43069) 


ECONOMY ACT—LEAVES OF ABSENCE—PANAMA CANAL EMPLOYEES 


The right of employees of the Panama Canal to be paid upon separation from 
the service for leave of absence accrued and unused prior thereto has been 
suspended during the fiscal year 1933 by section 103 of the economy act, 
and such suspension does not deprive the former employees of a property 
right without due process of law in violation of the fifth amendment to the 
Constitution of the United States. 


Cages General McCarl to the Governor of the Panama Canal, August 30, 
1 


Consideration has been given to your letter of August 16, 1982, 
as follows: 


You are hereby requested to reconsider your decision of July 26, 1932, No. 
A-43069, holding that cash payment for accrued leave could not be made to 
Panama Canal employees whose leave of absence is controlled by Executive 
order issued under authority of the Panama Canal act. 
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This request is made in conformity -with air mail letter, dated August 11, 
1932, received from the Governor of the Panama Canal, which reads as follows: 

“The Comptroller General in decision dated July 26, 1932, addressed to the 
Governor of the Panama Canal, care of the chief of office, held that cash 
payment for accrued leave could not be made to Panama Canal employees whose 
leave of absence is controlled by Executive order issued under authority of the 
Panama Canal act. 

“It appears, however, that no specific case was submitted to the Comptroller 
General on which this decision was based, and it can not be conceived how an 
employee may be deprived of what is justly and legally due him by the present 
construction of section 103 of the economy act. 

“The specific case which is now before us is that of William BE. Batton, an 
apprentice in the mechanical division of the Panama Canal, who was discharged 
on July 9, 1932, on account of the completion of his apprenticeship. During the 
period of his employment by the mechanical division he accumulated 44% 
days’ leave by reason of such employment up to June 30, 1932. The amount 
necessary to pay this accrued leave has been reserved from earnings of the 
mechanical division up to that time in order to pay accrued leave due this 
employee as well as other employees similarly situated. The mechanical divi- 
sion is purely a business division, and no appropriation is asked by Congress 
for the operation of this division. In order to have available the necessary 
funds to pay leave which may accrue to employees of the mechanical division, 
a definite percentage to cover leave earned is added to all bills for work done 
by the mechanical division, a definite part of which is set aside as a reserve 
for this purpose. 

“Under these circumstances, it seems to me that this reserve for the pay- 
ment of leave is in fact a trust fund out of which is payable the accrued leave 
of all employees whose services are terminated during the fiscal year 1933, 
without regard to the provisions of section 103 of the economy act. 

“ Another case presented is that of J. E, Westberg, a policeman, who reached 
the age of 62 in July, 1932, and under the provisions of the economy act was 
retired effective August 1, 1982. Due to construction of the retirement act, Mr. 
Westberg wus not made subject to retirement deductions until some years after 
the retirement act became effective in August, 1920. After it was determined 
that he was subject to the retirement deductions, Mr. Westberg had consid- 
erable sickness in his family so that he was unable to pay up the back retire- 
ment deductions, but contemplated that, when he finally reached the retirement 
age, he would have sufficient accrued leave to make payment of the back re 
tirement deductions in one lump sum. The amount of such retirement deduc- 
tions due from Mr. Westberg in order to secure full credit for his service is ap- 
proximately $470. The accrued leave due Mr. Westberg up to June 30, 1932, 
amounts to over $600. The amount due the Government from Mr. Westberg on 
account of retirement deductions bears interest, which he must pay in order to 
secure retirement credit. If the amount of leave due Mr. Westberg on his 
separation from the Panama Canal service is denied him during the fiscal year 
1933, no interest will accrue on such indebtedness to him. The injustice of 
such procedure is apparent. 

“It is requested that the matter be again submitted to the Comptroller 
General for a definite decision on these specific cases.” 

In this connection your attention is respectfully invited to the fifth amend- 
ment to the Constitution of the United States, which provides that no person 
shall be deprived of his property without due process of law. The right to 
money accumulated for leave by an employee of the Panama Canal under his 
contract of employment entered into.in conformity with the provisions of law 
is certainly a property right, and is just as much the property of the employee 
as the money payable to him at the end of each month. Even though it is held 
that action taken in conformity with your prior decision is merely deferring 
payment until the end of the present fiscal year, there is at least a taking over 
by the United States of the interest on the money so withheld. 


Sections 108 and 104 (a) of the economy act of June 30, 1932, 
47 Stat. 399-400, provide in part as follows: 
Sec. 103. All rights now conferred or authorized to be conferred by law upon 


any officer or employee to receive annual leave of absence with pay are hereby 
suspended during the fiscal year ending June 30, 1933. 
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Sec, 104. When used in this title— 

(a) The terms “ officer” and “employee” mean any person rendering serv- 
ices in or under any branch or service of the United States Government or the 
government of the District of Columbia, but do not include * * * (7) pub- 
lie officials and employees whose compensation * * * is not paid from the 
Federal Treasury; * * *, 


In decision of July 8, 1932, A-43056, 12 Comp. Gen. 9, it was 
stated : 


The plain purpose of the enactment is to effect a saving or economy to the 
Government during the fiscal year 1933, and it must be construed and applied 
to effectuate that purpose. In the absence of any provision in the statute limit- 
ing the suspension to annual leave which would be earned or accrue during the 
tiscal year 1933, there is no alternative but to hold that the suspension applies, 
also, to rights to all annual leave accrued or earned and unused prior to July 1, 
1932. 


The same application was made to employees of the Panama Canal 
in decision of July 9, 1932, A-43069, 12 Comp. Gen. 17. 
In decision of July 26, 1932, A-43069, you were advised as follows: 


In decision of July 8, 1932, to the Public Printer, A-43056, which was quoted 
in part in decision to you dated July 9, 1932, the following questions were 
answered in the negative: 

“4. Will it be permitted to pay to employees resigning or separated from the 
service for any cause, in the fiscal year 1933, 15 (or 30) days of leave earned in 
fiscal year 1982 and the pro rata leave earned in fiscal year 1933 at rate of 
15 days annually? p 

“5. Will it be permitted to pay to the legal representative of an employee who 
may die in fiscal year 1933, 15 (or 30) days’ leave earned in fiscal year 1952 
and pro rata leave earned in fiscal year 1933?” 

No superior right to receive cash payment for accrued leave during the fiscal 
year 1933 exists as to Panama Canal employees whose leave of absence is con- 
trolled by Executive order issued under authority of the Panama Cunal act 
than as to employees of the Government Printing Office who had similar rights 
under provisions of statute law. Neither does the availability of a surplus from 
appropriations or funds for the fiscal year 1932 to make such cash payment for 
accrued leave, to which you call attention, justify application of any different 
principle. Otherwise, the saving intended by the operation of the economy act 
would be prevented. 


See, also, decision of August 2, 1932, A-43620, 12 Comp. Gen. 160, 
wherein it was stated: 


The purpose and effect of sections 103 and 808 of the act in question are to 
prevent the use of appropriations or funds available for expenditure during the 
fiscal year 1933 in paying for time absent on leave. And the inhibition oper- 
ates against payments for leave taken without pay during a previous year as 
well as against payments for leave accrued in a previous year whether taken 
or not taken during the fiscal year 1933, as well as against paynients for leave 
which but for said section would accrue and be for taking during the fiscal year 
1933. In other words, appropriations for the fiscal year 1933 may not be used 
to pay for annual leave, regardless of when it may have been earned or whether 
it is or is not taken. 


With reference to your contention that the application of section 
103 of the act to cases such as here presented would be in contra- 
vention of the fifth amendment to the Constitution, it may be stated 
that there is not involved here a property right of which the em- 
ployees have been deprived “ without due process of law.” The 
right fo leave of absence with pay, or the right to be reimbursed 
in money in lieu of leave not taken, is in the nature of a gratuity 
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or privilege voluntarily granted, in the case of Panama Canal em- 
ployees, by Executive order issued pursuant to statutory authority 
contained in the Panama Canal act, and is not a property right 
that had become vested in the employees. The Congress of the 
United States had the power to grant to or to withhold from these 
employees the privilege of taking leave of absence with pay and of 
being paid on termination of service for accrued leave not taken and 
there would appear to be no room for reasonable doubt that it had, 
also, the power to suspend or even to terminate such rights or privi- 
leges previously granted. 

With reference to the statement that no appropriation is asked 
for the operation of the division in which William E. Batton was 
employed and the inference that because of that fact his case comes 
within exception (7) to section 104 of the economy act, it is under- 
stood that the division in question is maintained under authority of 
the provisions of section 6 of the act of August 24, 1912, 37 Stat. 
963, 564, which read: 

* * * The President is also authorized to establish, maintain, and oper- 
ate, through the Panama Railroad Company or otherwise, dry docks, repair 
shops, yards, docks, wharves, warehouses, storehouses, and other necessary 
facilities and appurtenances for the purpose of providing coal and other ma- 
terials, labor, repairs, and supplies for vessels of the Government of the United 
States and, incidentally, for supplying such at reasonable prices to passing 
vessels, in accordance with appropriations hereby authorized to be made from 
time to time by Congress as a part of the maintenance and operation of the said 
canal. Moneys received from the conduct of said business may be expended 
and reinvested for such purposes without being covered into the Treasury of 
the United States; and such moneys are hereby appropriated for such purposes, 
but all deposits of such funds shall be subject to the provisions of existing law 
relating to the deposit of other public funds of the United States, and any net 


profits accruing from such business shall annually be covered into the Treasury 
of the United States. * * * 


It is to be noted that this act specifically appropriates the funds 
derived from these authorized operations of the Government for the 
purposes mentioned and provides that any profits accruing shall be 
covered into the Treasury. Under such circumstances, it must be 
held that Batton’s salary was payable from the Federal Treasury 
and, therefore, that exception (7) of section 104 is not applicable in 
his case. 

For reasons hereinbefore stated, I have to advise that payment for 
accrued unused leave in the case of these former two employees is not 
authorized. 

















(A-44187) 


ECONOMY ACT—FILLING OF VACANCIES — PERCENTAGE 
REDUCTIONS 


The positions of special agents under the Bureau of the Census employed for 
the purpose of collecting statistics on cotton are not “seasonal” within 
the meaning of section 208 of the economy act, and the filling of such 
positions requires the prior authorization or approval of the President. 
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The payment to special agents under the Bureau of the Census of a definite price 
for each report made, which may exceed $1,000 per annum in the aggregate, 
constitutes “ compensation” on a piecework basis within the meaning of 
the economy act subject to the percentage reduction required by that 
statute. (Modified by 12 Comp. Gen. 416.) 


Comptroller General McCarl to the Secretary of Commerce, August 30, 1932: 

Consideration has been given to your letter of August 10, 1932, 
received August 19, 1932, requesting decision of questions presented 
in the following communication to you from the Director of the 
Census: 


A letter has been received from the U. S. Civil Service Commission, dated 
July 28, a copy of which is attached, asking whether the Bureau has considered 
section 203, Title II, of the economy act, requiring the approval of the President 
in filling vacancies, in connection with its cotton appointments. 

The question was considered by, the bureau in connection with the section 
of the economy act referred to. The method of employment was explained 
informally to the General Accounting Office, and I understood that, as the 
employees were not paid on a per annum or per diem basis, their compensation 
depending entirely upon the number of reports as indicated in the attached 
contract forms, irrespective of the term of employment, their appointments 
would not be affected by this section. While these agents are on the bureau's 
permanent roll, they are employed only at intervals throughout the year. They 
sign new contracts which specify the number of reports to be secured and the 
rate of pay for each report. The total number of reports varies from season 
to season, depending upon local conditions, and the compensation changes 
accordingly. The work is in a large measure seasonal, covering the cotton 
ginning season which runs from September 1 to March 1, and it is for this 
work that the greater portion of their compensation is paid. In some instances, 
the agents are also required to collect one report a month on cotton consumed 
and stocks held, and one report a month on cottonseed and cottonseed products. 
Most of them receive only one dollar for each of these reports. Possibly the 
cotton work falls within provision (b) of section 203, covering temporary, 
emergency, seasonal, or cooperative positions. 

There are 761 cotton agents. The highest compensation paid for the season 
which ended June 30, 1932, is $1,136; the lowest, $43; and the average com- 
pensation is only $339 per year. 

The authority for collecting these statistics will be found in the act of 
Congress, approved April 2, 1924, entitled “An act authorizing the Director 
of the Census to collect and publish statistics of cotton.” 

The employees whose certificates announcing the results of the examination 
are being withheld by the commission have been on duty since July 1. As 
it is not always possible to arrange for examinations prior to the time 
when the services of agents are required in connection with the collection 
of the reports, it has been the bureau's practice to issue appointments subject 
to the applicants’ passing the examination and to terminate such appointments 
if they fail to pass. 

There is attached a copy of the certificate used in appointing these agents; 
also copies of the contracts used. In view of the question raised by the 
Civil Service Commission, it is requested that the matter be presented to the 
comptroller for a decision as to two points: (1) As to whether these positions 
come within the provision of the act requiring the approval of the President 
to fill vacancies; and (2) whether, in view of the appointment of these agents 
on a contract basis, they come within the provision requiring the deduction 
of 8% per cent. 


Section 203 of the economy act of June 30, 1932, 47 Stat. 403, 
provides, in part, as follows: 


No appropriation available to any executive department or independent 
establishment or to the municipal government of the District of Columbia 
during the fiscal year ending June 30, 1933, shall be used to pay the com- 
pensation of an incumbent appointed to any civil position under the United 
States Government or the municipal government of the District of Columbia 
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which is vacant on July 1, 1932, or to any such position which may become 
vacant after such date: Provided, That this inhibition shall not apply (a) 
to absolutely essential positions the filling of which may be authorized or 
approved in writing by the President of the United States, (b) to temporary, 
emergency, Seasonal, or cooperative positions, * * *., 

Seasonal positions are those in which the employment is only 
during a particular season of the year, there being no element of 
permanency about them. The term does not apply to positions 
which are more or less permanent or for a definite or indefinite 
period in excess of a season, even though the duties thereof may 
require a greater amount of service during a particular season. 

The form of the letter of appointment and the agreement signed 
by the applicant, forwarded with your letter, show that these special 
agents under the Bureau of the Census, employed for the purpose 
of collecting statistics on cotton, are not temporarily appointed, that 
is, there is nothing in the letter of appointment limiting the period 
of service other than the right of the Director of the Census to 
terminate their services at any time, and the applicant agrees “to 
collect by personal visits between July 1, 1932, and June 8, 1933, 
in accordance with the instructions of the bureau, cotton statistics.” 
It appears, also, that reports are required from the special agents 
periodically throughout the year, and at times other than in the 
cotton-ginning season. While it may be that the nature of the duties 
performed by these agents requires the greater amount of service 
during the period from September to March, the other elements 
entering into their ermployment take them out of the “seasonal ” 
class of positions. Accordingly, vacancies in these positions are re- 
quired to be filled as under (a) rather than (b) of section 203 of 
the economy act, and question (1) is answered in the affirmative. 

Section 101 (c), section 104 (a) and (c), and section 105 (d) (6) 
of the economy act provide as follows: 

Secrion 101. During the fiscal year ending June 30, 1933— 











(ce) If the application of the provisions of subsections (a) and (b) to any 
officer or employee would reduce his rate of compensation to less than $1,000 
per annum, such provisions shall be applied to him only to the extent necessary 
to reduce his rate of compensation to $1,000 per annum. 


Sec. 104. When used in this title— 


(a) The terms “ officer” and “employee” mean any person rendering serv- 
ices in cr under any branch or service of the United States Government or the 
government of the District of Columbia, * * * 






* + * * * 








(c) In the case of any office, position, or employment, the compensation for 
which is calculated on a piecework, hourly, or per diem basis, the rate of com- 
pensation per annum shall be held to be the total amount which would be 
payable for the regular working hours and on the basis of three hundred 
and seven working days, or the number of working days on the basis of which 
such compensation is calculated, whichever is the greater. 

Sec. 105. During the fiscal year ending June 30, 1933— 








. - 
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(d) In the case of the following persons the rate of compensation is re- 
duced as follows: If more than per per annum but less than $10,000 per 
annum, 844 per centum; * 


(6) Officers and employees (as defined in section 104 (a)) occupying posi- 
tions the nature of the duties and periods of work of which make it im- 
practicable to apply the provisions of subsections (a) and (b) of section 101. 


There appears no doubt that these special agents under the Census 
Bureau render service “in or under” a “branch or service of the 
United States Government ” and that their positions are not within 
any of the 11 classes of positions mentioned in section 104 as not 
included within the definition therein given. 

Note that section 104 (c) specifically includes compensation com- 
puted on a piecework basis. It is understood that these special 
agents are given a fixed definite price for each report or other 
quantity of work which does not vary. Hence, such compensation 
is to be regarded as computed on a piecework basis and not on a fee 
basis for duties performed varying in character. As it is shown 
the special agents may possibly earn in a year $1,136 or more, these 
employees are to be regarded as part-time pieceworkers whose com- 
pensation on an annual basis is equivalent to more than $1,000 and 
subject to an 8% per cent reduction under the terms of section 105 
(d) (6), it appearing to be impracticable to apply the provisions 
of section 101 (a) or (b) to them. 


Referring to question (2), you are advised, therefore, that the 
compensation rate paid these special agents for each report or other 
quantity of work should be reduced by 8% per cent during the fiscal 
year 1933, the amount deducted to be impounded. 


(A-44231) 
ECONOMY ACT—PREFERENCE IN MAKING REDUCTIONS 


The provision in the first sentence of section 213 of the economy act requiring 
preference, when reducing the force, to be given to persons other 
than married persons residing with husband or wife, such husband or 
wife being in the service of the United States or the District of Columbia, 
prescribes mainly a rule and policy to be followed by the oflicials charged 
by law with the duty of reducing the force of Federal employees and does 
not involve a matter upon which the General Accounting Office is authorized 
to render a decision. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
August 30, 1932: 


Consideration has been given to your letter of August 19, 1932, 
requesting decision of the questions involved in the following de- 
scribed cases: 


The medical officer in charge at Northampton, Massachusetts, desires infor- 
mation relative to declaring surplus a stenographer who is assigned to a CAF-2 
position. There is employed at that station a grade CAF-3 stenographer whose 
husband is also in the service of the United States, being employed in the 
Railway Mail Service at Springfield, Massachusetts. Will it be necessary to 
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dismiss the grade 3 stenographer in making a reduction of force? I can not 
see that there is any substantial distinction between the character of work 
assigned to stenographers in grades 2 and 3. 

Information has also been requested as to what principle would apply to a 
reduction in force of clerical employees, say in grades CAF-1 and 7, in the 
event that a clerk in grade 1 is surplused and there is a grade 7 clerk whose 
husband or wife is also employed in the service. 


The first sentence of section 213 of the economy act of June 30, 
1932, 47 Stat. 406, provides: 

In any reduction of personnel in any branch or service of the United States 
Government or the District of Columbia, married persons (living with husband 
or wife) employed in the class to be reduced shall be dismissed before any other 
persons employed in such class are dismissed, if such husband or wife is also 
in the service of the United States or the District of Columbia. * * * 

You refer to a letter of this office, dated July 18, 1932, A-43351, 
12 Comp. Gen. 74, wherein there were expressed certain views as to 
the meaning of the words “class to be reduced” appearing in the 
above-quoted statutory provision. However, in the subsequent deci- 
sion of August 15, 1932, A-43810, 12 Comp. Gen. 245, after quoting 
the last sentence of section 213 of the economy act, it was stated: 

This provision prescribes mainly a rule and policy to be followed by the 
officials charged by law with the duty of selecting and appointing persons to 
the classified civil service. Therefore, your submission does not involve 
directly a matter upon which this office is authorized to render a decision. 

The first sentence of section 213 above quoted also prescribes a 
rule and policy to be followed by the officers charged by law with 
the duty of selecting the employees to be discharged when there 
becomes necessary a “reduction of any branch or service of the 
United States or the District of Columbia.” Therefore, your sub- 
mission does not involve directly a matter upon which this office 
is authorized to render a decision. It is suggested that the matter be 
taken up with the Civil Service Commission. 


(A-44147) 


ECONOMY ACT—REDUCTION OF COST OF PUBLIC BUILDINGS 


Under the provisions of section 320 of the act of June 30, 1932, 47 Stat. 412, 
providing for reduction of authorizations for public buildings and that, in 
cases of contracts for less than the authorizations, the cost of such con- 
tracts should not be increased by changes and/or additions except as may 
be essential for the completion of the project as originally planned, the 
fact that work has been undertaken by the administrative office by the 
use of day-labor forces does not constitute a contract within the meaning 
of this section and the reduction provided is applicable in such cases where 
there has been made available a specific amount for a particular project. 


Comptroller General McCar! to the Secretary of the Interior, August 31, 1932: 
There has been received your letter of August 16, 1932, as follows: 


Your opinion is requested as to the applicability of sec. 320 of Public Act No. 
212, 72d Congress, with reference to conditions involving certain construction 
work in the National Park Service. 

The act making appropriations for the Department of the Interior for the 
fiscal year ending June 30, 1933, approved April 22, 1932, provides for the in- 
dividual national parks and national monuments separate limitations for con- 
struction of physical improvements with specific authority set out in the appro- 
priation items for buildings costing $1,500 or more. The act also provides: 
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“That the Secretary of the Interior shall not authorize for expenditure prior 
to July 1, 1932, any of the amounts herein appropriated except those for con- 
struction of physical improvements, for tree disease and insect control and for 
fire prevention measures, and for the purchase of equipment.” Under date of 
April 29, 1982, the Secretary of the Interior approved the allocations of the 
National Park Service appropriations as recommended by the director and 
thereafter the superintendents of the individual parks were authorized to 
proceed with their approved construction items. 

In the larger national parks where permanent maintenance forces are main- 
tained, authorized construction work is generally undertaken by day labor after 
approval of plans by the Director of the National Park Service. Where the 
work is of sufficient importance specifications are also prepared and approved 
in advance. However, in the majority of cases there is merely a plan approved. 
All of these relatively small projects are estimated very closely in advance and 
in the process of approval the construction items may be slightly cut under the 
funds requested. This is particularly true in the National Park Service where 
costs of previous projects are accurately kept; also the appropriation act grants 
a ten per cent interchange of appropriations to meet situations where construc- 
tion items have been estimated too low. 

On those authorized construction projects for which plans were approved 
and the work started by day-labor forces prior to June 30, it would appear 
that the same obligation of funds had been made as though a formal contract 
had been entered into and in such cases the ten per centum reduction required 
by the economy act would not be necessary. 

Specifically, in Yosemite National Park there is an authorization in the 1933 
appropriation act of not exceeding $39,200 for extension and improvement of 
the electric system. This involves building a steel tower high-tension transmis- 
sion line from the park boundary to the park power house. In cooperation 
with this Government project, the San Joaquin Light and Power Corporation 
allotted $56,000 for building the last section of the company’s steel tower line 
between incline and the park boundary, a‘distance of approximately five and 
a half miles. This project is well under way. These two sections complete 
a steel-tower transmission line insulated for 70,000 volts from the company’s 
Exchequer power plant to the Yosemite power plant. The park had pur- 
chased and were receiving the fabricated steel towers, the excavations had 
been dug and had commenced assembly and backfill of steel footings when 
word was received that ten per cent of the construction appropriation was to 
be impounded. If the excavations have to stand through the winter, much 
additional work will be necessary next summer in reexcavation. 

The Yosemite appropriation for construction of physical improvements is 
$71,500, of which ten per cent is $7,150. Other items specifically set out in the 
appropriation are $5,000 for a comfort station, $5,500 for a dormitory, $2,100 
for a storage shed and $1,700 for a refrigerating plant. The balance of the 
work consists of small buildings, water, sewer and telephone extensions and 
camp-ground development. All of the projects, except the ranger club house 
improvements, telephone system extensions, and camp-ground development in- 
volving expenditures of $6,100, had actually been started and were well along 
on June 30, 1932. 

In order that the individual projects could go forward to completion, it was 
decided to make the entire saving in the item for the steel-tower line, as it 
would not have been possible to have completed this project with a ten per 
cent cut in that particular item. It is estimated that it will require $7,080 
to complete this project, which is now about 70 per cent completed. These 
funds are needed for the erection of 55 structures above footings, stringing 
wire 5.33 miles, fabrication of one special tower, additional clearings, and 
clean-up. Unless this work can be completed in accordance with the original 
approved plan, the $56,000 investment of the San Joaquin Light and Power 
Corporation will be partially idle, as it will be necessary to continue the pres- 
ent 30,000 voltage using the present two Government wooden pole lines which 
were the cause of 85 per cent of the breakdowns occurring last winter. Yose- 
mite is a year-round operation, the Government and park operator being de- 
pendent on uninterrupted power for lighting, cooking, and a large amount of 
heating. The operation of the sewer and water systems is also dependent on 
the power system. : 

If those construction projects which were under way on June 30 by day- 
labor forces could be considered in the same class as those projects for which 
formal contracts had been entered into, then the ten per centum reduction in 
Yosemite would apply only to those projects not started and which amount 
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to $6,100, or a saving of $610. This would release funds and enable the com- 
pletion of the transmission line. As a matter of fact there will be a saving 
in the Yosemite construction funds of approximately $1,600 due to certain 
projects being completed under their estimated cost. 

Your early advice will be appreciated, as the work must be pushed to 
completion before bad weather. 


Section 320 of the economy act of June 30, 1932, 47 Stat., 412, 
provides as follows: 


Sec. 320. Authorizations heretofore granted by law for the construction of 
public buildings and public improvements, whether an appropriation therefor 
has or has not been made, are hereby amended to provide for a reduction of 
10 per centum of the limit of cost as fixed in such authorization, as to projects 
where no contract for the construction has been made. As to such projects 
where a contract has been made at a cost less than that upon which the 
authorization was based, such cost shall not, unless authorized by the President, 
be increased by any changes or additions not essential for the completion of 
the project as originally planned. 


It should be noted that by the specific provisions of this section, 
projects are divided into two classes—(1) those as to which no con- 
tract has been entered into and (2) those for which a contract for 
construction has been made. As to the first class, there is provided 
that the authorizations theretofore granted by law are amended by 
providing a reduction of 10 per cent of the limit of cost as fixed 
by such authorizations, and with respect to the second class it is 
provided that where the contract was entered into at a cost less than 
that on which the authorization was based, the cost of the project 
shall not be increased by changes or additions not essential for the 
completion of the project as originally planned. 

In cases such as presented by your submission, where the work is 
being performed by day-labor forces, it can not be held that a con- 
tract for the construction had been made prior to June 30, 1932. 
Clearly there was no definite amount obligated prior to said date for 
the completion of the project on the basis of the original authoriza- 
tion so as to render it impossible to reduce the limit of the author- 
ization without imposing a legal obligation or precluding the com- 
pletion of the project in accordance with plans on which the obliga- 
tion was based. Neither is there any basis here for determining what 
constitutes a change or addition to the project as originally contem- 
plated within the purview of the second sentence of the section. 

Under the facts and circumstances as presented in your submis- 
sion it must be held that as to all such cases in which no contract 
had been entered into prior to June 30, 1932, whether the work has 
or has not begun, the limit of the authorization as granted by law 
has been reduced 10 per cent by section 320 of the economy act. 
For example, the maximum amount now authorized to be expended 
for construction of buildings in Yosemite National Park has been 
reduced from $22,900 to $20,610, and the maximum amount author- 
ized to be expended for extension and improvement of electric system 
in said park has been reduced from $39,200 to $35,280. 

The question submitted is answered accordingly. 
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(A-44232) 
ECONOMY ACT—FURLOUGH AND RETIREMENT DEDUCTIONS 


Where an employee is given an administrative furlough for one year effective 
from August 8, 1932, after having worked from August 1 to 7, 1982, 
inclusive, the furlough and retirement deductions should be based upon 
the compensation earned for the 7 days’ work, no furlough or retirement 
deductions being required for the time covered by the administrative 
furlough without pay. 

a General McCarl to Maj. J. B. Harper, United States Army, August 

> : 


There has been received your letter of August 17, 1932, as follows: 


Attached hereto is pay roll covering pay due Martin G. Shields, inspector 
at $2,300 per annum, office of the constructing quartermaster, Washington, 
D. C., for services rendered during the period August 1, 1932, to August 7, 1932, 
inclusive, which has been presented to the undersigned, a disbursing officer, 
for payment. 

It will be noted from this pay roll that Martin G. Shields has been fur- 
loughed without pay for one year effective from August 8, 1932, and that 
814% of the gross amount earned for the period August 1, 1932, to August 7, 
1932, inclusive, has been deducted for credit to the impounding fund, under 
the provisions of the economy act of June 30, 1932. 

In decision of August 9, 1932, A-43622, to the president of the Civil Service 
Commission, it was ruled that 814% of the total annual salary rate of em- 
ployees must be deducted and impounded whether the employee was in a duty 
or nonduty status, and that in the light of the administrative problems pre- 
sented it was believed that the impounding requirements of the statute would 
be met if the regular periodical deductions for legislative furlough of a min- 
imum of 144 days’ pay, plus additional deductions at the same rate for addi- 
tional legislative furlough, required by decision of July 8, 1932, A-43276, were 
charged to the salary appropriation and credited to the impounding fund for 
each semimonthly pay period during the whole or part of which the employees 
are on administrative furlough under section 216 of the act. 

It would appear from your decision referred to above that a minimum deduc- 
tion of 144 days’ pay should be made on this pay roll, such deduction to cover 
the period August 1, 1932, to August 15, 1932, inclusive. ‘The question here arises 
as to the amount to be paid the employee, that is, whether a deduction of 1% 
days’ pay should be made from the amount due him, or whether a proportionate 
deduction should be made from such amount and the balance charged to the 
salary appropriation, in view of the fact that he was in a duty status from 
August 1, 1932, to August 7, 1932, only. The question also arises as to the 
amount to be deducted for credit to the retirement fund, that is, whether deduc- 
tion should be made for the period August 1, 1932, to August 7, 1932, inclusive, 
only, or whether deduction should also cover the 1% days to be charged as legis- 
lative furlough. 

In view of the above, your decision is respectfully requested. , 

By decision of this office of August 20, 1932, A-43815, 12 Comp. 
Gen. 262, it was held that the deduction and impounding for legisla- 
tive furloughs under section 101 (b) of the act of June 30, 1932, were 
not applicable to any time the employee is absent without pay for any 
reason other than a legislative furlough. See, also, A-44085, August 
23, 1932, 12 Comp. Gen. 273. As the employee here in question was 
apparently on duty August 1 to 7, inclusive, and on administrative 
furlough or voluntary leave of absence without pay thereafter, the 
retirement and furlough deductions should be made from and based 
upon the gross amount of the compensation due him for the seven 
days’ work. On the pay roll submitted by you the deductions for 
legislative furlough and retirement appear to have been correctly 
computed, and payment thereon is authorized in the absence of other 


objection. 
5919°—33——21 
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(A-44259) 
ECONOMY ACT—COOPERATIVE EMPLOYEES—FOREST SERVICE 


Employees under the Forest Service whose compensation is paid partly from 
appropriated funds and partly from donations or contributions from private 
sources toward the cost of protection and improvement work in national 
forests are officers or employees of the Federal Government within the 
meaning of Title I of the economy act, and deductions and impoundings 
thereunder should be based on the total salary rate of the employees, 
including any amount that may be paid from the donations or contribu- 
tions of private interests. 

The cost of a project in a national forest toward which donations or contribu- 
tions from private interests are made includes the amount of the salary of 
Federal employees engaged in connection therewith required to be deducted 
and impounded, and under statutes authorizing refund of donations or con- 
tributions in excess of the cost of the project there is authorized to be 
refunded to the donors or contributors no part of the salary of Federal 
employees required to be deducted and impounded under the provisions of 
the economy act. 


Comptroller General McCarl to the Secretary of Agriculture, August 31, 1932: 


Consideration has been given to your letter of August 23, 1932, 
as follows: 


Reference is made to various decisions requiring that 844 per cent deduc- 
tions be made in the wages of temporary employees whose rates are above the 
$1,000 annual equivalent. In the Forest Service it has been the uniform prac- 
tice to fix wages of seasonal employees as closely as practicable to local wage 
scales in other comparable lines of work and to those paid by forest fire pro- 
tective associations and others engaged in work similar to that of the Forest 
Service. Following this éstablished policy, the wages of seasonal employees, 
forest guards, lookouts, firemen, road laborers, etc., were reduced from approxi- 
mately 5 to 15 per cent in the spring, before the opening of the field season and 
prior to the passage of the act of June 30, 1932 (Public, No. 212). For 
example: In one region the average monthly pay of fire guards was $110 in 1931 
and $100 in 1932; in another, $110 in 1931 and $105 in 1932; in a third, $120 
in 1931 and $108 in 1932. Some wages of laborers with subsistence furnished 
by the Government were $2.70 in 1931 and $2.40 in 1932; $3.00 in 1931 and $2.75 
in 1932; without subsistence, $4.00 in 1931 and $3.25 in 1932, etc. 

Had it been known at the time of determining the wage scales for the field 
season that a similar deduction would be made by legislation, our previous 
reductions would not have been made. The result is unfairness to these em- 
ployees, who have been subjected to a double wage cut consisting of approxi- 
mately 5 to 15 per cent plus an additional 814 per cent under the act. Instead 
of conforming as nearly as practicable to the current wage scales, as was the 
aim, they are on a lower wage basis than those in other lines of work whose 
wages have not been correspondingly reduced since the wage scales for the 
season were established. 

I should be glad to have your decision as to whether the 814 per cent reduc- 
tion must be applied to the wages that had previously been reduced as much as 
8% per cent. If so, may these wages be restored to approximately last year’s 
scale and the reduction made from that basis? If the latter is answered in 
the affirmative it is assumed that the wages that are now only 5 per cent below 
last year must be reduced an additional 314 per cent of last year’s scale; and 
that those reduced 15 per cent may be restored to an amount which, reduced by 
8144 per cent, will result in approximately the wages agreed upon for the current 
field season. 

Reference is made to your Decision A-43819 of August 9 to the Secretary of 
the Interior, holding that funds deposited for cooperative work are to be 
impounded the same as appropriated funds. Under four acts (July 30, 1914; 
August 11, 1916; March 3, 1925; and June 9, 1930; 38 Stat. 480; 39 Stat. 462; 
43 Stat. 1182; 46 Stat. 527) moneys are donated by outside firms, persons, etc., 
for work in cooperation with the Forest Service, much of which is with the 
understanding that in the event the work costs less than contemplated the 
cooperator’s proportionate share will be refunded. For example: If the con- 
struction of a road is estimated to cost $6,000, of which the Forest Service is to 
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supply $3,000, a county $2,000, and a private firm $1,000, and the actual con- 
struction costs only $5,000, the two latter would be entitled to qa refund of 
one-sixth of their deposits. Prior to receipt of your decision indicating that 
such impoundage would be necessary for cooperative funds, instructions were 
issued by the Forest Service to deduct 844 per cent from wages paid from 
those funds, but to indicate on the pay roll that the amount relating to the 
fund “ Cooperative Work, Forest Service’? was not to be impounded, since in 
practically all cases this saving belongs to the cooperator and is subject to 
refund. 

I shall be glad to know whether this plan may be followed or whether we 
should report for impounding on Forms 1077 the full amount of the deduction. 
It might be stated that in some of these cases individuals receive their full 
wages from cooperative funds and in other cases they may receive wages partly 
from appropriated funds. Since it is merely a matter of chance or adminis- 
trative convenience whether the particular individual is paid from one fund or 
the other, or partly from both, the deduction should be made as a matter of 
fairness, so that a member of a crew who receives his full compensation from 
the cooperative fund will be paid the same wages as another similarly em- 
ployed and paid wholly from appropriated funds. If these funds must be 
impounded, I shall be glad to be informed as to the procedure for restoring 
from the impounded reserve to a status available for disbursement amounts 
that are to be refunded. There appears to be no objection to the impoundage 
procedure on these funds so long as it does not deprive the depositor of his 
share of the savings in those cases where he is entitled to refund of the 
excess of his deposit over his proportionate share of the cost. 


Referring to the first question stated in the third paragraph of 
your submission, the fact that the salary rates were reduced prior 
to June 30, 1932, has no bearing on the application of the economy 
act. Percentage reductions required ‘by the economy act are to be 
based on the rates effective as of June 30, 1932, irrespective of any 
reduction previously made, Nor are you authorized to restore the 
scale of wages in effect prior to June 30, 1932, and base the economy 
act reductions on the increased rates. See decision of August 17, 
1932, to you, A-43832, 12 Comp. Gen. 254, wherein it was stated: 

With reference to the suggestion that if the 844 per cent must be deducted 
“it will be necessary to employ them at such a rate as to allow them the 
amount demanded after the deduction has been made,” attention is invited to 
the fact that section 202 of the economy act prohibits administrative promo- 
tions during the fiscal year 1933. The effect of this restriction is that salary 
rates as of June 30, 1932, for any class of positions, either permanent, tempo- 
rary, emergency, or seasonal, may not be increased during the fiscal year 1933, 


regardless of Whether the particular position involved was or was not occupied 
on June 30, 19382. 


See, also, decision of August 9, 1932, to you, A-43840, 12 Comp. 
Gen. 221. 


Relative to your suggestion of unfairness to these employees, 


the following is quoted from decision of July 16, 1932, A-43338, 12 
Comp. Gen. 63: 


It is recognized that the operation of some of the provisions of the said act 
of June 30, 1932, as applied under this and other decisions of this office will 
result in some inequalities but this can not be avoided without doing violence 
to established rules for the construction of statutes and to canons of interpre- 
tation. In this connection, it may be observed that it is seldom possible to 
enact a law granting or withholding privileges or benefits, the operation of 
which will not result in some inequalities because of the different conditions 
existing with respect to the different groups or classes of persons to be affected 
thereby. 


By decision of August 9, 1932, A-43819, 12 Comp. Gen. 220, to 
which you refer, it was stated: 








314 DECISIONS OF THE COMPTROLLER GENERAL 


* * * Accordingly, if there are any employees in the National Park 
Service whose salary is paid entirely from donated funds, such employees 
would not be subject to the compensation reduction provided in Title I of the 
economy act. A-43369, July 20, 1932. However, if employees’ salaries are 
not paid wholly from donated funds, or if the funds are donated merely as 
a contribution toward the accomplishment of a work or project on which appro- 
priated moneys, also, are to be used, so that the donation serves to augment 
the appropriation out of which the salaries ordinarily were paid, it could not 
be said that such employees are not paid from the Federal Treasury; hence, 
they would be subject to the applicable provisions of Title I of the economy 
act. 


In decision of August 2, 1932, A-43650, 12 Comp. Gen. 163, it was 
stated : 


(2) As the amounts contributed by the States toward the work of the 
Coast and Geodetic Survey are not for the compensation of any particular 
employee, it may not be said that the salary of any particular employee of 
the Coast and Geodetic Survey is thus “not paid from the Federal Treasury.” 
See section 104 (a) (7) of the economy act. Accordingly, all of the employees 
engaged upon such work receiving compensation at a rate in excess of $1,000 
per annum are subject to the applicable provisions of the economy act and the 
entire amount deducted from their salaries in accordance with section 101 (a) 
or (b) or section 105 (d) (6) must be impounded notwithstanding that some 
portion thereof may eventually be reimbursed by the State. 


See also decisions of August 16, 1932, A-43882, 12 Comp. Gen. 248, 
and August 17, 1932, A-43915, 12 Comp. Gen. 258, in the latter of 
which it was stated: 


Accordingly, it would appear that employees engaged upon Alaska Road 
work for which appropriations are made by the Congress are in fact paid 
from the Federal Treasury and the fact that contributions in aid of such work 
are authorized to be received from outside sources does not exempt such 
employees, nor the appropriation, from the provisions of the economy act and 
all reductions in compensation required to be impounded by that act must 
be deposited in the general fund of the Treasury and may not be returned 
to the appropriation. 


The four statutes you have cited authorize the Secretary of Agri- 
culture to accept donations and contributions toward the cost of 
protection and improvement work in national parks and to refund 
or set aside any amount donated or contributed in excess of the 
actual cost of the work. It is not understood, from the terms of 
the statutes in question or from your submission, that the entire 
cost of the work for which the donations or contributiohs are made 
is paid from the amounts donated or contributed, but that a part 
of the cost of such work is paid under appropriations provided by 
the Congress, or at least that there is no stipulation or condition 
made by the donors or contributors as to the payment of salaries 
of particular employees or groups of employees. On this basis the 
employees are to be regarded as “ officers” or “employees” of the 
Federal Government within the meaning of the provisions of Title 
I of the economy act, and the deductions and impounding therein 
required should be based on the total salary rates of the employees, 
including any amount that may be paid from the portion donated or 
contributed by private interests. And, in such cases, the cost of 
the project is to be considered as including the amount impounded. 
In other words, the impounding is not to be regarded as reducing the 
cost of the project. 
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In decision of August 5, 1932, A-43585, 12 Comp. Gen. 182, in- 
volving employees under the Bureau of Engraving and Printing 
engaged on work being performed for other departments of the 


Government, it was stated : 


* * * The net result will be that for the time served by each employee 


there will be charged against the bureau appropriations the net amount paid 
the employee as well as the amount of savings to be impounded. The actual 
cost of repay work, so far as the bureau appropriations are concerned is, 
therefore, the gross amount of such charges against the bureau appropriations 
(including amounts impounded) and such gross amount should form the basis 
of charges to other Government services, etc., for which repay work is 
performed. 


The same principle is applicable in charging the cost of work 
performed in national forests against donated or contributed 
amounts, and there is authorized to be refunded to the donors or 
contributors no part of the amount of the salary of Federal em- 
ployees required to be deducted and impounded under the provi- 
sions of the economy act. 


(A-41900), (A—42952 


UNITED STATES COMMISSIONERS—FEES—HEARINGS—DISCHARGE 
OF POOR CONVICTS 


In view of the provisions of section 1042, Revised Statutes, that when a poor 
convict sentenced to pay a fine has been confined in prison 30 days “ solely ” 
for the nonpayment of such fine he may make application to a United States 
commissioner for hearing and discharge, the last day of a sentence of con- 
finement may not be considered the first of the 30 days served “solely” 
for nonpayment of the fine, and as the statute does not’ require that the 
hearing be held and the prisoner discharged on the thirtieth day, but re- 
quires that the 30 days be served before there may be a hearing and dis- 
charge, the circunistance that the thirtieth day falls on Sunday provides 
no legal basis for holding a hearing and discharging the prisoner on the 
twenty-ninth day. Payment of fees for such premature hearings is not 
authorized. 


Decision by Comptroller General McCarl, September 1, 1932: 

Earl V. Patterson, United States commissioner, Greensboro, N. C., 
and Floyd E. Jenkins, United States commissioner, Milwaukee, Wis., 
have requested review of disallowances of fees claimed in their ac- 
counts for the discharge of poor convicts prior to the expiration of 
30 days required to be served solely for the nonpayment of fines. 

In the first case it appears the sentence of Banks Bass as reduced 
for good behavior expired on June 3, 1931, and that the hearing was 
held and the prisoner discharged by United States Commissioner 
Patterson on July 2, 1931. It is urged that this action was taken pur- 
suant to an unsigned form of application furnished the prisoner by 
the Bureau of Prisons, Department of Justice, stating “ My term of 
imprisonment expires on June 3, 1931, and on July 2, 1931, I will 
have served the thirty (30) days additional as required, by section 
1042, Revised Statutes of the United States,” and it is suggested that 
in computing the time the last day of the sentence was considered the 
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first day of the 30-day term required to be served by a poor convict 
for nonpayment of his fine. 

In the second case it appears the sentence of John J. Loberg with 
time off for good behavior expired January 29, 1932, and that he 
was discharged as a poor convict on Saturday, February 27, 1932, 
or 29 days later, by United States Commissioner Jenkins. The 
commissioner argues that section 1042, Revised Statutes, entitles a 
poor prisoner to be discharged at the expiration of 30 days and, 
consequently, that, where the thirtieth day falls on Sunday, he should 
be discharged on the preceding day because a hearing can not be 
held on Sunday and if the matter goes over until Monday the 

- prisoner will be held 31 days. 
Section 1042, Revised Statutes, provides: 


When a poor convict, sentenced by any court of the United States to pay 
a fine, or fine and cost, whether with or without imprisonment, has been con- 
fined in prison thirty days, solely for the nonpayment of such fine, or fine 
and cost, he may make application in writing to any commissioner of the 
United States court in the district where he is imprisoned, setting forth his 
inability to pay such fine, or fine and cost, and after notice to the district at- 
torney of the United States, who may appear, offer evidence, and be heard, 
the commissioner shall proceed to hear and determine the matter; and if on 
examination it shall appear to him that such convict is unable to pay such 
fine, or fine and cost, and that he has not any property exceeding twenty 
dollars in value, except such as is by law exempt from being taken on execu- 
tion for debt, the commissioner shall administer to him the following oath 
* * *. And thereupon such convict shall be discharged, the commissioner 
giving to the jailer or keeper of the jail a certificate setting forth the facts. 


Clearly, under the terms of the statute, a poor convict is not en- 
titled to a hearing and discharge until he has been confined 30 days 
“solely ” for the nonpayment of his fine. As time served on the 
last day of the regular sentence is served under such sentence that 
day may not be considered as one served “solely ” for nonpayment 
of fine and, consequently, the last day of the regular sentence may 
not be treated as the first of the 30 days’ additional confinement. 
So, also, the statute does not require that the hearing necessarily be 
held and the prisoner discharged on the thirtieth day but contem- 
plates proceedings, with notice to the district attorney, etc., which, 
obviously, in some cases, may require several days thereafter. In 
fact, the law contemplates that the convict shall not even apply for 
the hearing and discharge until after the expiration of the 30 days’ 
confinement, and while it has been held that the filing of an appli- 
cation for release and notice to the district attorney before the 30 
days have been served do not invalidate the proceedings if the hear- 
ing is not held or the prisoner released before the 30 days have ex- 
pired, 3 Comp. Gen. 835; 8 id. 167, there is no legal basis whatever 
for holding that the prisoner is entitled as a matter of right to a 
hearing agd discharge on the thirtieth day. Clearly the prisoner 
can and should be held for such period beyond the expiration of the 
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30 days as may be necessary for the commissioner, thereafter, in the 
regular course of the duties of his office, to conduct the hearing and 
determine the matter. 

It follows that the hearings and discharge of the prisoners in 
both cases here involved were premature, and, accordingly, upon re- 
view, the disallowances of the fees claimed therefor must be and are 
sustained. 


(A-44034) 


CONTRACTS—FOREIGN-MADE PRODUCTS 


In view of the provisions of section 4 of the act of June 30, 1932, 47 Stat. 473, 
by which funds for the Smithsonian Institution for the ensuing fiscal year 
are provided, bids of foreign manufacturers, for furnishing articles of 
required supplies to the Smithsonian Institution during the fiscal year 
1933, should be disregarded unless the excess cost of such articles of 
growth, production or manufacture of the United States is unreasonable. 


Comptroller General McCarl to W. A. Knowles, Property Clerk, United States 
National Museum, September 1, 1932: 


There has been received your letter of August 12, 1932, as follows: 


It is the practice of the Museum to ask quotations of at least three mer- 
chants on all open market items in excess of $50. Four concerns were asked 
on July 26, 1932, to quote price on microscopes as per specification, three of 
whom responded, and the bids are enclosed as exhibits. I am submitting them 
herewith for your examination and advice. They cover two types of miscro- 
scopes desired and described for use in the U. S. National Museum; first, 
Bausch and Lomb or equal, this being for the D‘vision of Plants, and the other, 
the Spencer or equal, for examination of minerals. 

The Leitz Co., a foreign manufacturer, has submitted an ‘alternate bid on 
their make microscope of $168.75, as against $194.40 of the Spencer Lens Co., 
this type to be used in examining minerals. Inasmuch as the Leitz Co. has 
submitted a lower price and has given demonstration of the working qualities 
of their microscope and which meets satisfactorily all requirements, as stated 
by Dr. Foshag in his memorandum of August 10 herewith enclosed, am I justi- 
fied in awarding the item (microscope) to the Leitz Co. at $168.75 as against 
the Spencer Lens Co.’s price of $194.40, the latter price appearing excessive? 


All contracts for supplies of the Government for the fiscal year 
1933 must, of course, be subject to the terms of the appropriations 
or other laws applicable thereto. In the instant matter the appro- 
priation available for the purchase of the required microscopes for 
the United States National Museum, to which your submission re- 
lates, would appear to be the act of June 30, 1932, 47 Stat. 452, 473, 
known as the “Independent offices appropriation act, 1933,” by 
which the funds for the Smithsonian Institution for the ensuing 
fiscal year are provided. Section 4 of said act provides: 


Sec. 4. That, except as hereinbefore provided, in the expenditure of appro- 
priations in this act the head of every bureau, agency, or independent estab- 
lishment shall, unless in his discretion the interest of the Government will 
not permit, purchase or contract for, within the limits of the United States, 
only articles of the growth, production, or manufacture of the United States, 
notwithstanding that such articles of the growth, production, or manufacture 
of the United States may cost more, if such excess of cost be not unreasonable. 
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In view of the provisions of said section 4 of the involved appro- 
priation act, you are advised that articles purchased which are not 
of the growth, production, or manufacture of the United States can 
not be charged to the 1933 appropriation applicable to the Smith- 
sonian Institution, unless the excess cost of the articles of growth, 
production, or manufacture of the United States be unreasonable. 
In this connection, see decision of July 26, 1932, in A-43468, 12 
Comp. Gen. 122. 

In the instant matter the foreign manufacturer’s unit bid for 
furnishing required microscope is $168.75 as against a price of 
$194.40 bid by the United States manufacturer, a difference per unit 
of $25.65. Such difference in the unit bid prices submitted does not 
appear to be unreasonable. 

You are advised, therefore, that the bid of the foreign manu- 
facturer for furnishing the required microscopes should be disre- 
garded, in view of the above quoted provisions of section 4 of the 
“Independent offices appropriation act, 1933,” which requires the 
purchase of articles of the growth, production, or manufacture of 
the United States, even if same do cost more, unless such excess cost 
be unreasonable. 


(A-44269) 
ECONOMY ACT—APPROPRIATIONS—PUBLIC BUILDINGS 





Funds made available for public buildings by section 301 (a) (10) of the 
emergency relief and construction act of July 21, 1982, 47 Stat. 716, 718, 
are subject to the reduction of 10 per centum as provided in section 320 of 
the act of June 30, 1982, 47 Stat. 412. 


Comptroller General McCarl to the Secretary of the Treasury, September 1, 
1932: 


There has been received your letter of August 22, 1932, as follows: 


Section 301 (a) of the emergency relief act, Public No. 302—72d Congress, 
approved July 21, 1932, appropriates $322,224,000 for emergency construction 
of certain authorized public works, and under this section, paragraph 10 pro- 
vides as follows: 

“For emergency construction of public building projects outside the District 
of Columbia (including the acquisition, where necessary, by purchase, condem- 
nation or otherwise, of sites and additional land for such buildings, the dem- 
olition of old buildings where necessary, and the construction, remodeling or 
extension of buildings), such projects to be selected by the Secretary of the 
Treasury and the Postmaster General from the public building projects specified 
in House Document Numbered 788, Seventy-first Congress, third session, $100,- 
000,000. Such projects shall be carried out within the limits of cost specified 
in such document (except as modified by law) * * *.” 

House Document No. 788 is an annual report submitted by the Secretary of 
the Treasury and the Postmaster General in accordance with section 4 of the 
act of May 25, 1926, and embodies an allocation of projects which it was ex- 
pected Congress would authorize as the next installment under the public build- 
ing program. However, such authorizations were not granted in the regular 
course, but became a part of the relief act of July 21, 1932, in the language 
quoted above. 
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Section 320 of Public No. 212—72d Congress, dated June 30, 1932, in Title III, 
miscellaneous provisions, contains the following: 

“Authorizations heretofore granted by law for the construction of public 
buildings and public improvements, whether an appropriation therefor has or 
has not been made, are hereby amended to provide for a reduction of 10 per 
centum of the limit of cost as fixed in such authorization, as to projects where 
no contract for construction has been made * * *,” 

It will be noted that section 320 requires a reduction of 10% of the 
limit of cost as fixed in authorizations “heretofore” granted by law for the 
construction of public buildings and public improvements, whether an appro- 
priation therefor has or has not been made. In the case of section 301(a)-—10, 
the authorization and appropriation are concurrent and did not become law 
until July 21, 1932. As an emergency relief matter, Congress authorized the 
expenditure of $100,000,000 for projects to be selected from Document 788 
within the limits specified in this document, and then qualifies this provision 
by the words “ except as modified by law.” 

In view of the fact that section 320 is directed to authorizations made prior 
to the passage of the economy act, and having already become a law when 
the relief measure was passed, it is not believed that it was the intent of Con- 
gress to consider this provision as a modification by law applicable to para- 
graph 10. In this connection, also, attention is invited to the parenthetical 
statement on page 7 of Document 788 that “Amounts allocated for projects 
not yet authorized are tentative and subject to revision when specific appro- 
priations are requested.” ‘This statement refers to the projects “Allocated to 
be appropriated” from which the relief program is to be selected. In the 
bill H. R. 12445, which passed the House of Representatives and was amended 
in the Senate by substitution of the provisions of the present relief legislation, 
the allocated projects named in Document 788 were named specifically. (Sec. 
301.) It will be noted that the total amount provided by section 301 of the 
House relief bill is $174,274,000, whereas the total estimate named in Docu- 
ment 788 is $154,345,000. The greater part of this difference is brought about 
by the fact that subsequent study of the allocated projects showed that 
increased limits of cost would be necessary in a number of instances, and 
these increased limits are specified in the House relief bill, as exemplified by 
the increase in limit of cost for the Boston, Mass., parcel-post building from 
$3,000,000 to $4,500,000, and the Federal office building, New. York City, from 
$6,350,000 to $7,000,000. It was obviously the thought of Congress in approv- 
ing the projects in Document 788 that it would probably be necessary to even- 
tually modify the limits of cost for certain much-needed projects. Provision 
for this contingency is included in the wording of paragraph 10 of section 
301 (a) of the relief bill which became law. 

The selection by the Secretary of the Treasury and the Postmaster General 
of projects from Document 788 will depend considerably on whether the selec- 
tions can be made on the basis of the limits of cost stated in the document or 
whether they must be considered on the basis of 90% of the estimates of cost. 
Your decision, accordingly, is requested as to whether you concur with the 
views of this department that section 320 of Public No. 212 is not applicable 
to section 301(a)-10 of Public 302-72d Congress, approved July 21, 1982. 


There appears to be no question, as stated by you, that the authori- 
zations in connection with the projects authorized and appropriated 
for under the emergency relief and construction act of July 21, 1932, 
were not authorizations “heretofore granted by law” under section 
320 of the act of June 30, 1932, 47 Stat. 412, in that both the authori- 
zation and appropriation therefor are contained in an act which 
became law subsequent to the enactment of the economy law of 
June 30, 1932. However, it is provided by section 803 of the economy 
act, 47 Stat. 419, that— 


The provisions of Part 2 herein are hereby made applicable to the appropria- 
tions available for the fiscal year 1933, whether contained in this act or in acts 
prior or subsequent to the date of the approval of this act. 
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Section 320 is included in Part 2 of the act of June 30, 1932, and 
is, therefore, made effective by section 803, supra, as against any 
appropriation available for the fiscal year 1933 whether contained 
in any act which became law prior or subsequent to the effective 
date of the economy act, and since the appropriation made by sub- 
section 301 (a), paragraph 10, of the emergency relief and construc- 
tion act of 1932 is an appropriation available for the fiscal year 1933, 
it must be construed as having been made subject to the provisions 
of section 320 of the act of June 30, 1932. It may be, as you state, 
that the words in paragraph 10 of subsection 301 (a) of the emer- 
gency relief and construction act of 1932 “(except as modified by 
law)” may have had for their purpose the increase rather than the 
decrease of the amounts estimated for the several projects under 
House Document numbered 788, yet they are susceptible of the con- 
struction that such estimates should be reduced in accordance with 
the provisions of section 320 of the economy act. Furthermore, in 
view of the specific provisions of section 803 of the same act, there 
appears to be no choice but to give effect to the provisions of section 
320. See decision of August 5, 1932, A-43587, involving a similar 
question with respect to funds made available for public buildings 
and puble improvements in the second deficiency act of July 1, 
1982. 


Accordingly, in specific answer to the question submitted, I have 
to advise that the funds made available for public buildings by sec- 
tion 301 (a) (10) of the emergency relief and construction act of 
1932 are subject to the reduction of 10 per cent as provided in section 
320 of the economy act. 


(A-42691), (A-43276) 


ECONOMY ACT—PERCENTAGE REDUCTIONS—REGISTERS OF LAND 
OFFICES 


‘The compensation of registers of district land offices, consisting partly of salary 
and partly of fees and commissions, is subject to an 844 per cent reduction 
under the economy act. 


Comptroller General McCarl to Guy F. Barnes, Register, September 2, 1932: 


There was received August 4, 1932, your letter without date, as 
follows: 


Reference is made to your office instructions dated July 12, 1932, rela- 
tive to furlough and compensation deductions, impounding of same and of 
vacancy savings, and particularly to paragraph 3 (c) and paragraph 7 thereof. 

Interior Department Voucher Form 4-665 g is used for voucher in payment of 
the register’s compensation. There is submitted herewith copy of voucher No. 3 
covering July 30, 1982, payment and if same is not in proper form will your 
office submit necessary corrections. 

There is also enclosed copy of voucher #25 (sample) covering December, 1931, 
payment to the register. It will be noted therefrom that of the $300.00 paid, 
$284.97 was charged to appropriation: Salaries and commissions of registers, 
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1932, $13.18 against 2% commissions Cheyenne River Indian lands, act May 29, 
1908, and $1.85 to Standing Rock lands, act of May 29, 1908. 

There happens to be no commissions from sales of Indian lands in the July, 
1932, voucher No. 3, but for future guidance in making deductions under the 
act of June 30, 1932 (Public, 212) will your office please advise me whether the 
commissions from Indian moneys is subject to the 814% deductions, 

The compensation to registers of land offices is $1,000.00 per annum, together 
with fees and commissions. His maximum salary is $3,600 per annum, provided 
the business of the office earns that amount. 

In this office the business has diminished so that (as shown by copy of 
voucher #3) the gross amount earned for the second half of July, 1932, was 
only $92.48. Deduction was made of 814%, but it is not clear that this class 
of officer is subject to the act of June 30, 1932, where his compensation is 
made up from fees and commissions in part. 

In reference to par. 7 of your instructions, please advise whether this is 
applicable to my account. 


Title I of the economy act provides three methods for deducting 
and impounding a percentage of “ compensation ” received by “ offi- 
cers ” and “ employees ” of the Federal Government during the fiscal 
year 1933, viz., 5-day week, legislative furlough, and percentage 
reduction in compensation. 


Section 104 of Title I provides in part as follows: 


When used in this title— 

(a) The terms “ officer” and “ employee” mean any person rendering serv- 
ices in or under any branch or service of the United States Government or the 
government of the District of Columbia, but do not include * * * (7) pub- 
lic officials and employees whose compensation * * * is not paid from the 
Federal Treasury ; ay 

(b) The term iaediieaesitiie ™ means any salary, pay, wage, allowance 
(except allowances for subsistence, quarters, heat, light, and travel), or other 
emolument paid for services rendered in any civilian or noncivilian office, 
position, or employment; * * * 


The act of May 21, 1928, 45 Stat. 684, provides: 


That from and after the beginning of the next fiscal year the compensation 
of registers of local land offices shall be a salary of $1,000 per annum each 
and all fees and commissions now allowed by law to such registers, but the 
salary, fees, and commissions of such registers shall not exceed $3,600 each per 
annum: Provided, That the salary of the register of the Juneau land district, 
Alaska, shall be $3,600 per annum. 


See, also, sections 2234-2247, Revised Statutes, particularly section 
2241, which provides: 
Whenever the amount of compensation received at any land office exceeds the 


maximum allowed by law to any register or receiver, the excess shall be paid 
into the Treasury, as other public moneys. 


In the annual appropriation act for the Department of the In- 
terior, fiscal year 1933, dated April 22, 1932 (47 Stat. 93), appears the 
following item: 


Registers: For salaries and commissions of registers of the district land 
office, $80,000. 


Registers of district land offices are persons rendering service “ in 
or under” a “branch or service of the United States Government ” 
within the meaning of the definition of “ officer” and “ employee ” 
appearing in section 104 of the act. They collect the fees and com- 
missions when they perform the service and rendered an account after 
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deducting and withholding the amount thereof to which they are 
entitled by law, and which has been appropriated, as a part of their 
“ compensation,” the balance, if any, going into the Federal Treas- 
ury. Under this statutory procedure it must be held that the com- 
pensation, including commissions as well as salary of registers of dis- 
trict land offices, is “ paid from the Federal Treasury” within the 
meaning of section 104 (7) of the economy act. This principle is 
applicable also to the commissions paid the registers from Indian 
funds for sale of lands. 

Assuming that application of the 5-day week under section 101 (a) 
or the legislative furlough under section 101 (b) of the economy act 
is not practicable, under the provisions of section 105 (d) (6) of the 
economy act, your aggregate compensation (salary plus amount of 
fees and commissions) must be reduced by 814 per cent unless such 
reduction will reduce the aggregate to $1,000 or below, in which event 
the aggregate will be reduced only to $1,000 per annum. 

The statement of your account on the sample voucher submitted 
appears to be in proper form. 

Paragraph 7 of office circular of July 12, 1932, establishes a reserve 
account ordinarily to be kept in administrative offices at Washington 
and, so far as known, need not be set up in your office. 


(A-43984) 


ECONOMY ACT—PERCENTAGE REDUCTIONS—EXPERT WIT- 
NESSES—GUARDS—CONTRACT EMPLOYMENT 


Expert witnesses are not officers or employees of the Government within the 
meaning of the economy act and their fees are not subject to reduction 
under that statute. 

The compensation of guards employed by United States marshals at the rates 
of $4 and $5 per diem is subject to an 8% per cent reduction under the 
economy act. 

Where the service performed under a contract is such that it may be covered 
by specifications and the contract therefor awarded either to an individual, 
a firm, or a corporation, such as contracts with court reporters, there is 
not involved the rendering of services of any person in or under any 
branch or service of the Government within the definition of the terms 
“officer”? and “employee” in section 104 of the economy act, and the 
contract payments to the holder of such a contract, whether a corporation, 
a firm, or an individual, are not subject to percentage or other reductions 
under the provisions of Title I of the economy act. 


Comptroller General McCarl to the Attorney General, September 2, 1932: 


Consideration has been given to your letter of August 10, 1932, as 
follows : 


In connection with the trial of certain cases in the United States district 
courts it occasionally becomes necessary for the department to authorize the 
United States attorneys to contract for the services of expert witnesses for the 
Government, at the lowest possible rate, for such periods as may be necessary. 
These are strictly contracts of employment for periods usually ranging from 
one to three days, and occasionally for longer periods, at rates of compensation 
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from $10.00 to $50.00 per day. It is necessary that the contract be at the 
rate at which their services can be secured. In many cases we must obtain the 
services of highly specialized experts, and, to do so, it must be at the rate of 
compensation at which they are willing to serve. Frankly, if the provisions of 
the economy act, in respect to deductions, were to apply to them, it would 
apparently be necessary to have the contract or agreement at such higher rate 
as would absorb any deduction under said act. In this connection your atten- 
tion is invited to the fact that the appropriation, “ Miscellaneous expenses, 
U. 8S. courts” (Public, No. 232—72d Congress, page 20) is specifically available 
for the employment of experts “at such rates of compensation as may be 
authorized or approved by the Attorney General.” 

It also becomes necessary to authorize the United States marshals to employ 
stationary guards over breweries, etc., and keepers or custodians of vessels 
seized under process, in connection with violations of the law, with compensa- 
tion at the usual rate of $4.00 per day each, although we are oftentimes re- 
quired to pay $5.00 per day in certain localities to secure the services of 
competent and responsible guards. However, the compensation of the guards 
and keepers is paid by the United States marshals, under petition and order 
of court, as provided by paragraph 2, section 829 R. S. (Paragraph 649 of the 
Book of Instructions to Court Officials, dated October 1, 1929.) These em- 
ployments are, of course, temporary in character. 

Reference is also made to certain existing contracts of three different types 
for the current fiscal year covering the services of contract reporters in the 
United States courts. The first is that of C. R. Triay, of Los Angeles, Cali- 
fornia, under contract J-8615, dated June 23, 1932, who is paid compensation 
at the rate of $3,600.00 per annum, payable in monthly installments of $300.00 
and a folio rate of 15¢ for transcripts. The second is that of G. C. Vaughan 
and R. D. Bistline, of Idaho, whose contract No. J—8670, dated July 1, 1932, 
provides for payment ut the rate of $12.50 per day for reporting and 15¢ per 
folio for original transcripts, etc. The third is that of Hart, Dice, and Carlson, 
Washington, D. C., whose contract No. 8623, dated July 5, 1932, provides for 
payment of $20.00 per day, when no transcript is ordered, and a folio rate only 
(not including per diem) when a transcript is ordered. 

Your decision is respectfully requested whether the compensation of the 
above-mentioned groups is subject to the deduction provided by the economy act. 


The expert witnesses mentioned in your first paragraph do not 
render “services in or under any branch or service of the United 
States Government or the government of the District of Columbia” 
within the meaning of the definition of the terms “ officer ” and “ em- 
ployee ” in section 104 of the economy act. The services which they 
perform constitute no part of any duty imposed by law upon any 
department or establishment of the Government. They are paid by 
the Government a certain fee to appear and testify as a private indi- 
vidual, not as an officer or employee of the Government. You are 
advised, therefore, that such expert witnesses are not officers or 
employees of the Government within the meaning of Title I of the 
economy act and no part of their fees is required to be deducted 
and impounded under the terms of said section. 

The guards mentioned in your second paragraph are “ employees ” 
of the Government within the meaning of the definition of that term 
in section 104 of the economy act, for whom definite rates of com- 
pensation were fixed as of June 30, 1932, the per annum equivalent 
of which is in excess of $1,000. You are advised, therefore, that the 
compensation of these guards is subject to a deduction of 814 per 
cent required by the economy act. See decision of August 17, 1932, 
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to the Secretary of Agriculture, A-43832, 12 Comp. Gen. 254, holding 
that the compensation rates as of June 30, 1932, of temporary, emer- 
gency, or seasonal positions, whether filled or vacant, on that date, 
are subject to a percentage reduction of 814 per cent during the fiscal 
year 1933. 

The services of the contract reporters mentioned in your third 
paragraph are authorized to be obtained by contract. Where the 
service performed under a contract is such that it may be covered 
by specifications and the contract therefor awarded either to an 
individual, a firm, or corporation, there is not involved the render- 
ing of services of any person in or under any branch or service of 
the Government within the meaning of the definition of the terms 
“ officer” and “ employee ” in section 104 of the economy act, and the 
contract payments to the holder of such a contract, whether a cor- 
poration, a firm, or an individual, are not subject to percentage or 
other reductions under the provisions of Title I of the economy act. 
As the contracts for court-reporting service may be covered by 
specifications, submitted to competition, and awarded either to an 
individual, a firm, or a corporation, the rule above stated is appli- 
cable and, accordingly, the contract payments are not subject to 
reductions under the provisions of Title I of the economy act. 


(A-43992) 
TAXES—MANUFACTURERS’ EXCISE 


The manufacturers’ excise taxes imposed by Title IV of the revenue act of 
1932, 47 Stat. 169, upon the articles therein stipulated became effective 
on June 21, 1932, and such act does not exempt from its provisions the 
sales of said articles of supplies to the District of Columbia. 

It is not material whether the manufacturers’ excise taxes imposed by said 
act on automobile parts should be included in the gross amount to be paid 
therefor or whether they may be stated as a separate item and included 
in the net amounts to be paid the contractor, but in no case is the amount 
of the tax to be paid in addition to the bid price unless the bid specifically 
so provided. 

In making an award to the lowest bidder for supplies, upon which said manu- 
facturers’ excise taxes are imposed, the taxes charged should be considered 
for comparative purposes in order to ascertain which of the submitted bids 

is the lowest. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, September 2, 1932: 


There has been received your letter of August 11, 1932, as follows: 


Title IV of the revenue act of 1932, approved June 6, 1932, imposes a tax 
on articles sold by the manufacturer, producer, and importer, which tax in one 
form or another is ultimately borne by the consumer. This title is apparently 
applicable to the District of Coltmbia, with the exception of sections 610 and 
616 (c), which expressly exempt the United States and the District of Columbia. 

Under date of July 28, 1932, in the preaudit and approval of vouchers sub- 
mitted to you by the Department of Agriculture and the Architect of the 
Capitol involving the matter of excise tax on purchases made by the United 
States, it was held: 
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“Under Title IV, section 629, said title became effective on the 15th day 
after the date of the enactment of the statute, except as to certain sections, and 
the statute was approved on June 6, 1982. In other words, the excise tax on 
seap, automobiles, and automobile parts under Title IV became effective on 
June 21, 1932, which was after the date of the contract for the delivery of the 
Studebaker automobile, and the soap, and consequently there must be eliminated 
the taxes of $41.31 and $3, respectively, claimed thereon.” 

From the foregoing it appears that the tax on soap, automobiles, and auto- 
mobile parts may properly be imposed upon the United States on and after the 
effective date of this act. It is presumed that the same reasoning should 
apply to the District of Columbia. 

Two specific cases are submitted for your consideration. For automobile 
parts furnished the District of Columbia subsequent to June 21, 1932, the 
contractor has billed the District as follows: 


One break dise and cam 
Less 15% 


If the District of Columbia is held to be subject to the excise tax, the 
question is whether the tax should be included in the gross amount to be paid 
or whether it may be stated as a separate item and included in the net amounts 
to be paid the contractor in this and similar purchases. It is apparent that 
except in those cases in which the contractor allows discount and net amount 
to be paid would be the same and that nothing would be accomplished by 
requiring the contractor to absorb the tax in the list price. There are many 
cases of this type arising as the result of open competition and purchases made 
through contracts with the General Supply Committee. 

A contractor billing the District frequently includes the tax in the list price 
which does not correspond with the price indicated in the supply schedule, and 
to an equal extent the District is billed by adding to the list price the amount 
of the tax as a separate item. Will either of these methods of stating the 
accounts be satisfactory to your office, and in evaluating bids is it proper to 
consider the element of tax added as a separate item? 

Bids were received under date of July 11, 1932, for furnishing two gold and 
two silver medals of award to certain members of the police and fire depart- 
ments in accordance with authority contained in the District of Columbia 1933 
appropriation act. One bid was received for furnishing two gold medals at 
$75.00 each, plus Government tax, $7.50 each, total $165.00; two silver medals 
at $10.00 each, including tax. 

Assuming that competition us required by section 3709, Revised Statutes, has 
been complied with, would there be any objection to accepting the bid in this 
form? 

Another bid received under date of July 15, 1932, for furnishing radio tubes 
for use of the police department quoted a price on each item with a note at 
the bottom of the bid as follows: “Additional 5% will be added to invoice for 
Federal excise tax as an additional item.” 

Assuming that this bid meets the requirements of section 3709, Revised 
Statutes, may there be added to the list price the tax imposed by section 
607 of Title IV of the act supra? 


Your early consideration and advice in these matters will be appreciated. 

Your submission relates to the provisions of Title IV of the 
revenue act of 1932, 47 Stat. 169, which covers the manufacturers’ 
excise taxes imposed thereunder. 

Under section 629 of the act, Title IV thereof became effective on 
the fifteenth day after the date of enactment of the act, excepting 
as to section 628 which relates to the rules and regulations for the 
enforcement of said act. As the act was approved on June 6, 1932, 
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the excise taxes imposed by said Title IV upon the articles therein 
stipulated became effective on June 21, 1932. 

With reference to section 625 (a) of the act, in decision of July 28, 
1932, in A-43275, it was stated : 

While this section applies to contracts made prior to May 1, 19382, it is of 
importance in this connection as indicating that in the incidence of taxation, 
taxes are usually passed on to the consumer or purchaser at retail, and it was 
expressly held in 25 Comp. Dec. 782 that payment of a sales tax imposed by the 
law then in effect was authorized on certain open-market purchases and of 


course is payable under contracts stipulating to that effect. See also Garford 
Motor Truck Co. v. United States, 57 Ct. Cls. 404. 


* * ~ * * » * 


* * * The tax imposed by the act of June 6, 1932, on the items in ques- 
tion is not generally on the retail dealer, but is upon the articles sold by the 
manufacturer, producer, or importer, which may, of course, be passed on at 
least in part to the consumer. * * #* 


With reference to your inquiry whether the District of Columbia 
is subject to the payment of said manufacturers’ excise taxes on sup- 
plies purchased, you are advised that such act does not exempt from 
the provisions thereof sales to the District of Columbia. 

Relative to your inquiry whether the manufacturers’ excise taxes 
imposed by said act on automobile parts should be included in the 
gross amount to be paid therefor or whether it may be stated as a 
separate item and included in the net amounts to be paid the con- 
tractor, please be advised that it is not material which of the two 
procedures is followed but in no case is the amount of the tax to be 
paid in addition to the bid price unless the bid specifically so pro- 
vided. This answer is applicable also to your inquiry whether either 
of said two methods used by contractors in billing articles purchased 
would be satisfactory to this office. 

Relative to your inquiry whether in evaluating bids for supplies 
it is proper to consider the element of tax added as a separate item, 
you are advised that in making an award to the lowest bidder for 
supplies upon which said excise taxes are imposed the taxes charged 
should be considered ; that is, in order to ascertain which of the sub- 
mitted bids is the lowest it is necessary that the amount of excise 
taxes to be paid on the articles, if same has not been absorbed in the 
prices sumbitted, be added thereto for comparative purposes. 

Relative to your inquiry whether objection should be made to the 
form of a bid you received July 11, 1932, for furnishing two gold 
and two silver medals of award to members of the police and fire 
departments of the District of Columbia because the bid specified 
that two gold medals would be furnished at $75 each, plus Govern- 
ment tax of $7.50 each, a total of $165, and that two silver medals 
would be furnished for $10 each, including tax, you are advised that 
such bid is not objectionable, it appearing to be plainly stated that 
the two gold medals would be furnished for $165 and that the two 
silver medals would be furnished for $20. 
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Relative to your inquiry concerning a bid received July 15, 1932, 
for furnishing certain radio tubes for use of the police department 
in which was quoted a price on each item, with a note at the bottom 
of the bid as follows: “Additional 5% will be added to invoice for 
Federal excise tax as an additional item,” you are advised that the 
added note at the bottom of the bid clearly indicates that the bidder 
intended its bid to be the specified prices quoted for the radio tubes 
plus the 5 per cent excise tax thereon, provided by section 607 of the 
said revenue act of 1932. Therefore, in considering the bids submit- 
ted for an award to the lowest bidder for the required radio tubes, it 
is necessary that the submitted bid prices be increased for compara- 
tive purposes by 5 per cent to cover the Federal tax thereon. 


(A-44239) 
ECONOMY ACT—PIECEWORKERS—5-DAY WEEK 


The compensation of pieceworkers under the Navy Department who, prior to 
July 1, 1932, were paid for all day Saturday on a per diem basis, placed 
on a 5-day week under the terms of section 101 (a) of the economy act, 
should be computed on the number of pieces produced multiplied by the 
established piece rate, plus one-eleventh thereof (which may be assumed 
to be the amount that would have been’ earned Saturday forenoon on a 
per diem basis), plus the hourly rate previously paid for Saturday half 
holiday, the total to be reduced by one-eleventh thereof, the amount of such 
reduction to be impounded. 


Comptroller General McCarl to the Secretary of the Navy, September 2, 1932: 
Consideration has been given to your letter of August 19, 1932, as 
follows: 


In your decision No. A-43198 of July 16, 1932, to the Secretary of War it was 
held that piecework rates in effect on June 30, 1932, should, under the provisions 
of the legislative act of June 30, 1932, be increased during the fiscal year 1933 
by one-eleventh thereof, 

In a reconsideration of this decision under date of August 10, 1932, it has been 
held that the piecework rates should be increased by “one-tenth thereof, plus 
the hourly rates previously paid for Saturday half holiday * * *.” 

In the field service of the Navy Department it has been customary to pay 
pieceworkers at piecework rates for five days and to pay for Saturday at the 
per diem rate for the full day (including Saturday afternoon half day). Your 
decision is requested as to the proper pay roll computation for employees work- 
ing on piecework rates under the following conditions: 

(a) A pieceworker with a per diem rate of $6.00 per day completes twenty 
units per day for which the old piecework rate was $0.33. Before July 1 he 
would have earned: 

$0.33 x 20 X5=$33. 00 
lday at $6.00= 6.00 


39. 00 
Under decision of July 16 this employee since July 1 would have earned: 
$0.36 x 20 X5=$36. 00 
Under decision of August 10 the same employee would earn: 


$0.36 x 20 X5=$36. 00 
1% day (Saturday half holiday)= 3.00 


39. 00 
5919°—33-—-22 
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(b) The same employee worked four days on piecework and two days per 
diem and earned: 












$0. 33 X 20 X 4=$§$26. 40 
2 days at $6.00= 12.00 





38. 40 
Under decision of July 16 this employee subsequent to July 1 would have 
earned : 
$0. 36 X 20 X 4=$28. 80 
1 day at $7.20= 7.20 








36. 00 
Under decision of August 10 this employee would earn: 
$0.36 X 20 X 4=$28. 80 
1 day at $6= 6.00 
1% day (Saturday half holiday)= 3.00 






















37. 80 
Note.—If the 1% days are credited at the new rate of $7.20, the total would 
be $39.60, which is in excess of the amount earned during the fiscal year 1932 
under similar conditions. 
(c) The same employee worked three days on piecework and three days at 
the per diem rate: 
$0.33 X20 X3=$19. 80 
3 days at $6.00= 18. 00 
37. 80 
Under the decision of July 16 the employee would have earned: 
$0.36 x 20 X3=$21. 60 
2 days at $7.20= 14.40 





36. 00 
Under the decision of August 10 the employee would earn: 
$0.36 x 20 X3=$21. 60 
2 days at $6.00= 12.00 
1% day (Saturday half holiday)= 3.00 






















36. 60 
Note.—If the 244 days are credited at the new rate of $7.20, the total would 
be $39.60, which is in excess of the amount earned during the fiscal year 1932 
under similar conditions. 
(d) The same employee worked two and one-half days piecework and three 
and one-half days at a per diem rate: 
$0.33 X 20 X 214=$16. 50 
3% days at $6.00= 21.00 





37. 50 
Under the decision of July 16 the employee would have earned: 

$0.36 x 20 X3%4=$18. 00 
2% days at $7.20= 18.00 





36. 00 
Under the decision of August 10 the employee would have earned: 
$0.36 x 20 X 2144=$18. 00 
2% days at $6.00= 15. 00 
% day (Saturday half holiday)= 3.00 












36. 00 
Note.—If the 24% days are credited at the new rate of $7.20, the total would 
be $39.60, which is in excess of the amount earned during the fiscal year 1932 
under similar conditions. 
Your decision is further requested as to the credit for Saturday afternoon if 
the employee is absent from work at any time during the week. 
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In decision of August 10, 1932, A-43198, 12 Comp. Gen. 223, it 
was stated as follows: 


Therefore, that part of the rule stated in said decision applicable to piece- 
workers under (@) may be restated as follows: 

(a) Piecework—number of pieces produced multiplied by the established 
piece rate plus 1/10 thereof (which may be assumed to be the amount that would 
have been earned Saturday forenoon), plus the hourly rate previously paid for 
Saturday half holiday—to determine the rate prior to July 1, 1932, by reason 
of the Saturday half holiday law—the total to be reduced by 1/11 thereof, the 
amount of such reduction to be impounded. 


For instance, in the example given in your letter, the computation would be 
as follows: 


$.363 X 20 X 5=$36. 30 
Saturday half holiday, 3.00 


Total, 39.30 


The employee would receive for the week 10/11 of $39.30 or $35.73, and there 
would be impounded the remaining 1/11, or $3.57. 


This rule and computation was stated for application to piece- 
work employees under the War Department who were paid by the 
piece on Saturday forenoon and given credit for the Saturday half 
holiday on a per-hour basis prior to July 1, 1932. It was neces- 
sary as to such employees to increase the piece rate on a 5-day week 
basis by an amount which would give credit for Saturday forenoon 
on a piecework basis and then to reduce the entire amount by one- 
eleventh thereof. 

The same principle is for application here; but since the Navy 
work on Saturday forenoon prior to July 1 was on a per diem rather 
than a piecework basis, the formula for the computation must be 
slightly different from that announced in said decision for applica- 
tion where the Saturday forenoon work prior to July 1 was paid for 
on a piecework basis, because one-fifth of $3 (the former pay for 
Saturday forenoon) is 60 cents, which is one-eleventh, not one-tenth, 
of the amount previously received for one day’s piecework. 

In example (a) the computation should be as follows: 

36 cents (former piece rate increased by 1/11 thereof) X20X5 equals___ $36. 00 
% day (Saturday half holiday) 


39. 00 
Less 1/11 (for impounding) 3. 55 


en ae Sn en ee ede 35. 45 


In example (0) the computation should be as follows: 


36 cents X 204 equals 


1 day at $6.60 (former per diem paid plus 1/10, Saturday rate being 
Same as rate for other days) 


% day (Saturday half holiday) —-.._-_____________- 


Less 1/11 (for impounding) 


To be paid________- 
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In example (c) the computation should be as follows: 
I a al ceedings 
2 days at $6.60 
% day (Saturday half holiday) 
Less 1/11 (for impounding) ~-----.--_------- 
To be paid 
In example (d) the computation should be as 


ae en eae ie) sr etl Ge 
1% days at $6.60 si tala atiase 9. 
% day (Saturday half holiday) ~-.......--.--__--_--~- = ; 3. 


Less 1/11 (for impounding) —- ‘ a % 
If the same man should work the entire week on a per diem basis, 
the computation would be— 


eS Oe a a ek lene nex 
% day (Saturday half holiday) —--- 


To be paid 


Less 1/11 (for impounding) 
To be paid 
The above computations are for a full week’s work. Referring to 
the question contained in the last paragraph of your letter, the de- 


duction for each day’s absence should be $6.60 in the example given. 
For example, if the employee in example (d), supra, had been 
absent one day, the computation would be: 


BS conte KOK Bis CAN wn oo cc ee ‘ eieeteees 
1% days at $6.60 : MFR are ae 
% day (Saturday half holiday )--__~ : : aha 


30. 90 


Less 1/11 (for impounding) —-_- 
To be paid 


(A-44358) 
ECONOMY ACT—CHANGE FROM 5-DAY WEEK TO 5%,-DAY WEEK 


Upon change during the year from a 5-day week to a 514-day week, no adjust- 
ment in compensation payments or impounding of funds is authorized or 
required under the plan to which changed for prior periods during which 
the other plan was in operation, and employees may not be permitted to 
count as legislative furlough, after the 544-day week goes into operation. 
the prior absence from duty when the 5-day week was in operation and 
during which there was no legislative furlough. 


Comptroller General McCarl to the Secretary of the Navy, September 3, 1932: 
Consideration has been given to your letter of August 24, 1932, as 
follows: 


In your decision A-43185 of July 14, 1932, in answer to question (4) (c) it 
was held that the suspension of annual leave with pay during the fiscal year 
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1933 applied to civilian employees at naval stations outside the continental 
limits of the United States. Accordingly, employees of such stations then on 
leave of absence with pay were placed on leave of absence without pay effec- 
tive July 1, 1932. 

Since the decision of July 14 the department has found it necessary to place 
all employees of the sixteenth naval district, including the industrial station at 
Cavite, P. I., on a five and one-half day week, effective August 21, 1932. The 
commandant of the sixteenth naval district has reported that two employees at 
Cavite, C. A. Cavanaugh at $14.00 per diem and J. EB. Calvert at $5,200 per 
annum were in the United States with accrued leave of absence with pay on 
June 30 and were placed on leave of absence without pay from July 1 to 14, 
1932, pending their return to the station subsequent to their receipt of notice 
of the enactment of the legislative act for 1933. 

The commandant has requested, since these employees have now been placed 
on a five and one-half day week basis, that the involuntary leave without pay 
from July 1 to 14, inclusive, be considered legislative furlough, thus preventing 
an injustice to these employees through a furlough in excess of that applied to 
other employees. 

In order to facilitate accounting, it has been deemed very essential to clearly 
differentiate between the conditions legally applying to employees working on 
a five-day week basis and those applying where employees are working on a 
five and one-half day week basis. However, in this particular case it seems 
that these employees having been placed on leave of absence without pay by 
direct operation of the act are entitled to consideration as an exception to the 
rule. Your decision is therefore requested as to whether this absence from 
July 1 to 14 can be treated as legislative furlough and the necessary deductions 
for impound made accordingly, adjustments being made on subsequent rolls to 
accomplish the purpose. 


It is understood that prior to August 21, 1932, the per diem and 
per annum employees in question were on a 5-day week basis and 
that on and after that date they have been placed on a 514-day week 
basis. The provision of section 101 (a) of the economy act for a 
5-day week, and the provisions of section 101 (b) for legislative fur- 
lough are separate and distinct, and the provisions under each section 
are exclusively for application during the period of the year the 
respective plans are in operation. Upon change during the year 
from one plan to the other, no adjustment in compensation payments 
or impounding of funds is authorized or required under the plan to 
which changed for prior periods during which the other plan was in 
operation. Thus, in the instant case, the employees may not be per- 
mitted to count as legislative furlough after August 21, 1932, the 
absence from duty in July when the 5-day week plan was in opera- 
tion and during which period there was no legislative furlough. 
There are required to be deducted and impounded the full pro rata 
legislative furlough deductions for the portion of the year the 
employees continue on a 514-day week basis. 

The question presented is answered in the negative. 


(A-42532) 
WITNESSES—GOVERNMENT EMPLOYEES 
An officer attending and testifying as a witness for the Government in defense 


of a suit pending in the Court of Claims during the fiscal year 1932 
is entitled to actual expenses only under section 850, Revised Statutes, 
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which expenses may be charged upon administrative recommendation to 
the appropriation “ Defending suits in claims against the United States, 
1932,” rather than to the appropriation, “ Fees of jurors and witnesses, 
United States courts, 1932,” both appropriations being equally available 
under the circumstances. 


Comptroller General McCarl to the Attorney General, September 6, 1932: 

Consideration has been given your letter of May 19, 1932, file JWG, 
requesting review of the action of this office in directing, by notice 
of exception dated May 13, 1932, that the sum of $64.78 representing 
the difference between mileage paid to Lieut. Carl J. Crane, United 
States Army, by disbursing clerk R. D. Allison, on vouchers Nos. 
10196 and 12646 of his September and October, 1931, accounts, and 
the amount allowed as actual expenses on a claim subsequently sub- 
mitted, be deposited to the credit of the appropriation “ Fees of jurors 
and witnesses, United States courts, 1932,” rather than the apprepria- 
tion, “ Defending suits in claims against the United States, 1932,” 
the appropriation to which the vouchers in question were originally 
charged. 

With reference to the foregoing matter you state that for a number 
of years the department has had an annual appropriation under the 
heading, “ Defending suits in claims against the United States”; 
that this appropriation has been considered as exclusively available 
for the compensation and expenses of witnesses in suits in the Court 
of Claims; and that section 850, Revised Statutes, contains no refer- 
ence to the appropriation to be charged with the expenses authorized 
under that section. For these reasons you request review of the above 
action in order that the amount collected from Lieutenant Crane 
may be deposited to the credit of the appropriation for defending 
suits in claims against the United States, 

The basis for the foregoing action by this office was that Lieuten- 
ant Crane’s orders authorized his travel to Washington, D. C., for 
the purpose of giving testimony in the suit in question and upon 
completion thereof to return to his duty station. As the travel was 
for the purpose of testifying in a civil proceeding, it was concluded 
that reimbursement was limited to an actual expense basis under 
section 850, Revised Statutes, and that such expenses were properly 
chargeable under the appropriation “Fees of jurors and witnesses, 
United States courts, 1932,” and a transfer of appropriations was 
made covering the amount so paid to him. 

The appropriation “ Defending suits in claims against the United 
States,” act of February 23, 1931, 46 Stat. 1322, and the appropria- 
tion “Fees of jurors and witnesses, United States courts,” same 
statute, 46 Stat. 1325, provide, respectively, as follows: 


Defending suits in claims against the United States: For necessary expenses 
incurred in the examination of witnesses, procuring evidence, employment of 
experts at such rates of compensation as may be authorized or approved by 
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the Attorney General, and such other expenses as may be necessary in defend- 
ing suits in the Court of Claims, including Indian depredation claims, to be 
expended under the direction of the Attorney General, $70,000. 

Fees of jurors and witnesses, United States courts: For mileage and per 
diems of jurors; for mileage and per diems of witnesses and for per diems in 
lieu of subsistence; and for payment of the actual expenses of witnesses, as 
provided by section 850, Revised Statutes (U.S. C., title 28, sec. 604), including 
the expenses, mileage, and per diems of witnesses on behalf of the Government 
before the United States Customs Court, such payments to be made on the 
certification of the attorney for the United States and to be conclusive as 
provided by section 846, Revised Statutes (U. S. C., title 28, sec. 577), $4,150,- 
000: Provided, That not to exceed $10,000 of this amount shall be available for 
such compensation and expenses of witnesses or informants as may be author- 
ized or approved by the Attorney General, which approval shall be conclusive. 


A reference to hearings before the subcommittee of the House 
Committee on Appropriations for the years 1931, 1932, and 1933 
fails to disclose any estimate in the appropriation for defending 
suits for fees or expenses of regular witnesses, it being stated in each 
instance that this appropriation was composed of three items; that 
is, compensation of expert witnesses, traveling expenses of attorneys 
taking testimony before commissioners, and stenographic hire for 
reporting testimony. In the hearings for 1931, however, it is stated 
that the appropriation under this designation included the fees of 
witnesses, both regular and expert, it being explained at that time 
that no testimony is taken in the open court -before the Court of 
Claims, but all testimony is taken before commissioners or some 
other designated officer qualified to administer oaths, and is gener- 
ally taken at or near the place of residence of the witness. 

Section 850, Revised Statutes (U.S. C., title 28, sec.-604), provides: 


Expenses of officers of United States as witnesses: When any clerk or other 
officer of the United States is sent away from his place of business as a wit- 
ness for the Government, his necessary expenses, stated in items and sworn to, 
in going, returning, and attendance on the court, shall be audited and paid; 
but no mileage or other compensation in addition to his salary shall in any 
case be allowed. 


Section 850, Revised Statutes, places a limitation upon the pay- 
ments which may be made to the Government officers or employees 
acting as witnesses, but does not specify the appropriation to be 
charged therewith. It appears from the foregoing that the two 
appropriations quoted above are equally available for the fees and/or 
expenses of witnesses testifying in proceedings before the Court of 
Claims, and accordingly the administrative recommendation with 
respect to the appropriation to be charged will be followed by this 
office. 5 Comp. Gen. 479. 

Instructions have been issued for the readjustment of the appro- 
priations so that the amounts paid to Lieutenant Crane will stand 
as a charge against the appropriation “Defending suits in claims 
against the United States,” and any amount recovered from him may 
be deposited to the credit of that appropriation. 
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(A-44391) 
ECONOMY ACT—LEGISLATIVE AND ADMINISTRATIVE FURLOUGHS 


Assuming that there was no legislative furlough absence in excess of the amount 
to the credit of an employee for which deductions from compensation had 
previously been made, 8% per cent of the compensation actually earned 
during a month in which an employee was placed on administrative fur- 
lough is required to be deducted and impounded. 


Comptroller General McCarl to the Chairman of the Federal Farm Board, 
September 6, 1932: 


Consideration has been given to your letter of August 26, 1932, as 
follows: 


Reference is made to decision of August 20, 1932, A 43815, wherein it is held 
that “ When an employee works 3 months, is not absent on legislative fur- 
lough more than 6 days during that period, and has 74% days’ pay deducted, and 
then is either administratively furloughed under section 216 of the act or 
voluntary absent without pay during the remainder of the year, there is re- 
quired to be impounded only the 74% days’ pay.” 

In the application of the foregoing quotation the question arises of what por- 
tion of the monthly pay is required to be impounded in the case of an employee 
placed on administrative furlough under section 216 of the economy act from 
the third to the seventeenth, inclusive, or for any period within a month, and 
who has no earned legislative leave? 

Your opinion on this question is respectfully requested. 


Assuming that there was no legislative furlough absence in excess 
of the amount to the credit of an employee for which deductions 
from compensation had previously been made, 814 per cent of the 


compensation actually earned during a month in which an employee 
was placed on administrative furlough is required to be deducted 
and impounded. See decisions of August 22, 1932, A-43642, 12 
Comp. Gen. 264, and August 23, 1932, A-44085, 12 Comp. Gen. 273. 


(A-18509) 
ECONOMY ACT—INTEREST ON JUDGMENTS 


The rate of interest at 4 per cent per annum provided by section 319 of the act 
of June 30, 1932, 47 Stat. 412, is applicable to judgments rendered after the 
date of the act, and to those rendered prior thereto remaining unpaid on 
that date, and such rate of interest is for application whether the interest 
in the judgment is allowed by the court as such or as a part of just 
compensation. 


Decision by Comptroller General McCarl, September 8, 1932: 

Review has been requested on behalf of the judgment creditors of 
the settlement of this office, certificate No. 0282218, dated July 14, 
1932, wherein there was certified for payment in favor of William 
Fitzherbert West and Helen S. West the sum of $131,063.88, being 
$91,825 principal and $39,238.88 interest, at 4 per cent per annum 
from November 7, 1921, to July 14, 1932, under a judgment rendered 
December 7, 1931, by the Court of Claims in the case of William 
Fitzherbert West and Helen 8. West v. The United States, No. H-183. 





DECISIONS OF THE COMPTROLLER GENERAL 335 


The decree of the court in this case provided as follows: 


It is adjudged and ordered that the plaintiffs, William Fitzherbert West and 
Helen S. West, recover of and from the United States the sum of ninety-one 
thousand eight hundred and twenty-five dollars ($91,825), with interest at the 
rate of six per cent per annum from November 7, 1921, until paid. 


In the opinion as rendered by the court, however, it was stated: 


Upon the foregoing special findings of fact, which are made a part of the 
judgment herein, the court decides as a conclusion of law that the plaintiffs 
are entitled to recover the sum of $91,825, with interest at the rate of six per 
cent per annum from November 7, 1921, until paid, not as interest but as a part 
of just compensation. 

It is therefore adjudged and ordered that the plaintiffs recover of and from 
the United States the sum of ninety-one thousand eight hundred and twenty- 
five dollars ($91,825), with interest at the rate of six per cent per annum from 
November 7, 1921, until paid. 


In the settlement as made by this office interest was computed at 
the rate of 4 per cent and not at 6 per cent as provided by the judg- 
ment, for the reason that by sections 319 of the act of June 30, 1932, 
47 Stat. 412, it was provided: 


Hereafter the rate of interest to be allowed or paid shall be 4 per centum per 
annum whenever interest is allowed by law upon any judgment of whatsoever 
character against the United States and/or upon any overpayment in respect of 
any internal-revenue tax. All laws or parts of laws in so far as inconsistent 
herewith are hereby repealed. 


On behalf of the judgment creditors it is now contended that in- 
terest on this judgment should have been computed at the rate of 
6 per cent as provided by the judgment, apparently because the in- 
terest was allowed by the court as part of just compensation rather 
than as interest. . 

The suit in this case involved damages alleged to have been sus- 
tained as a result of the use, occupation, and control by the Govern- 
ment of certain lands situated in San Diego, Calif., property of the 
complainants, during the period from September 8, 1917, to Novem- 
ber 5, 1921. The substance of the holding of the court was that the 
complainants were entitled to just compensation for the property 
taken and as such it was proper for the court to include as part of 
such just compensation interest at the rate of 6 per cent per annum. 
That is to say, it appears to have been the finding of the court that, 
in addition to the stated value of the property, the aggrieved parties 
should be allowed, also, as a part of just compensation, interest upon 
the amount of which they had been deprived from the date the 
amount should have been paid. 

As stated in the case Seaboard Air Line Railway Company et al. 
v. The United States, 261 U. S. 299, “Interest at a proper rate is a 
good measure by which to ascertain the amount to be so added.” 
But while the proper rate of interest at the time of the judgment 
may have been 6 per cent, by the provisions of section 319 of the 
act of June 30, 1932, supra, such rate was reduced to 4 per cent, and 
the law specifically provided that thereafter the rate of interest to be 
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allowed or paid should be at that rate upon any judgment of what- 
soever character rendered against the United States. The words in 
the act “ allowed or paid ” cover both judgments rendered subsequent 
to the date of the act and those rendered prior thereto and which 
had remained unpaid. As to judgments rendered subsequent to June 
30, 1932, the term “allowed ” applies, and as to judgments rendered 
prior to that date but remaining unpaid, the term “paid” is for 
application, and in such cases the effect of the statute is that no 
higher rate of interest than 4 per cent shall be paid, regardless of the 
rate provided for or allowed in the judgment. It should be noted, 
also, in this connection, that the act makes no distinction between 
cases in which the interest is allowed as such or as a part of just 
compensation. 

Accordingly, upon review of the matter, the action heretofore 
taken by this office must be and is sustained. 


(A-44423) 


ECONOMY ACT—5-DAY WEEK—LABOR DEPARTMENT 





























Employees of the Labor Department subject to an administrative order requir- 
ing work on'y on five days each week for 48 weeks and permitting no work 
on Saturday mornings during that period, are placed on a 5-day week for 
the period the administrative order remains in effect, and one-eleventh of 
their compensation is to be deducted and impounded under the provisions 
of section 101 (a) of the economy act. 

Comptroller General McCarl to the Secretary of Labor, September 8, 1932: 

There has been received your letter of August 24, 1932, requesting 
decision whether deductions from compensation and impounding 
thereof should be made pursuant to section 101 (a) of the economy 
act establishing a 5-day week, or pursuant to section 101 (b) of the 
economy act requiring legislative furloughs, as applied to employees 
under the Department of Labor by your administrative order issued 

July 25, 1932, as follovvs: 

In accordance with the provisions of paragraph (b), section 101, of Public 

No, 212, all officers and employees of the Department of Labor in the District of 


Columbia will be furloughed on Saturday of each week for forty-eight weeks, 
beginning with Saturday, July 380. 


This method of carrying iuto effect the provisions of this act will be applied 


to the field service so far as practicable, but shall not apply to officers or em- 
ployees while under travel status. 


Careful consideration has been given to the exhaustive and force- 
ful argument presented in your letter to support the view that your 
order does not establish the 5-day week under the provisions of sec- 
tion 101 (a) of the economy act, and that the deductions and im- 
pounding of compensation should be made pursuant to the provisions 
of section 101 (b) of the economy act. I am impelled to the con- 
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clusion, however, that notwithstanding the wording of the order 
quoted, the effect thereof was to place the service affected thereby 
on a 5-day week basis, and that such was its purpose. That having 


been done, the statute prescribes how the deductions and impoundings 
shall be made. 


The situation created by your order is substantially the same as 
that presented by the Civil Service Commission, and considered in 
decisions of August 1 and 9, 1932, A-43622, 12 Comp. Gen. 149, 207; 
and that presented by the Federal Farm Loan Board and considered 
in decision of August 23, 1932, and also that during the period such 
situation exists, it is no different from that existing in the Govern- 
ment Printing Office, considered in decision of July 8, 1932, A-43126, 
12 Comp. Gen. 11, and that existing at navy yards and naval stations, 
considered in decision of July 14, 1932, A-43185, 12 Comp. Gen. 30. 
In the decision of August 23, 1932, to the Federal Farm Loan Board, 
A-44085, 12 Comp. Gen. 273, it was said: 


The plan proposed by the Civil Service Commission and adopted by the Fed- 
eral Farm Board differs from that adopted by the Government Printing Office 
and by the Navy Department for navy yards and naval stations, primarily as to 
the period during the year the plan is to operate—the former running only a 
portion of the year and the latter the entire year, if not sooner changed—and 
as to the number of employees involved. Considerable.stress has been placed 
on those minor differences, but there is nothing in the wording of section 101 
(a) or (b), or otherwise in the economy act, requiring that whichever of the 
three plans—to wit, 5-day week, legislative furlough, or percentage reduction 
in compensation—is adopted, must continue throughout the entire fiscal year; 
neither is there anything in the law on which to base a conclusion that when 
one of the three is adopted for only a portion of the year it is to be regarded for 
pay and impounding purposes as one of the other plans. Furthermore, there is 
nothing in the statutes requiring that the same plan be adopted for the entire 
personnel of an office. That is to say, there is nothing in the law to prohibit a 
department or establishment from adopting one plan for certain groups and 
another plan for other groups of its employees. Note that the terms of the 
second proviso to section 101 (a) and of the first proviso to section 101 (b) 
each authorize the provisions of the other subsection to be applied to a single 
officer or employee. Also, sections 102 and 105 (d) (6) would permit the appli- 
cation of percentage reduction in compensation, in lieu of either the 5-day week 
or legislative furlough, to individual employees or groups of employees, although 
other employees in the same office might be operating under one of the other 
plans. 

When individual per annum officers or employees, or any number of per 
annum officers or employees, are required by administrative action to absent 
themselves from their place of duty on Saturday—that is, when such adminis- 
trative action is taken so as to prevent them generally from performing service 
on Saturday, only five days’ service per week being required or permitted— 
unquestionably there is the adoption of the 5-day week, requiring the application 
of the provisions of section 101 (a) of the statute for deducting and impound- 
ing purposes, 

It has been suggested that subsection (a) of section 101 applies to per diem 
employees, and that as practically none of the employees of the Federal Farm 
Board are per diem employees “ there is nothing in the nature of the duties of 
these employees to render advisable the application of subsection (a).” It is 
true that subsection (a) was intended primarily for per diem employees and 
subsection (b) for per annum employees, but it is specifically provided that 
either subsection may be applied to either class of employees, and when such 
action is taken the deducting and impounding must be in accordance with the 
method prescribed in the subsection applied, 

















338 DECISIONS OF THE COMPTROLLER GENERAL 





The 5-day week plan is provided for only in section 101 (a) of the 
economy act, and under no recognized rule for the construction of 
statutes can there be established an intent on the part of the Congress 
to permit the adoption of the 5-day week under section 101 (b) also. 
There is noted your reference to certain statements made in debate in 
the Congress as showing such an intent. I would not regard the 
statements referred to as indicating such an intent, but even if such 
were their purport there is nothing to require their consideration 
here. In this connection your attention is invited to the following 
statement made by Chief Justice Taney in delivering the opinion of 
the Supreme Court of the United States in Aldridge et al. v. 
Williams (3 How. 9, 24) : 


In expounding this law the judgment of the court can not, in any degree, 
be influenced by the construction placed upon it by individual members of 
Congress in the debate which took place on its passage, nor by the motives or 
reasons assigned by them for supporting or opposing amendments that were 
offered. 


There is noted your statement that the application of section 101 
(a), rather than 101 (b), of the economy act, to the employees affected 
by your order adopting a 5-day week results in inequalities, reference 
being made to the case of Knowlton v. Moore, 178 U. 8. 41. The 
principle stated in that decision does not appear to have any appli- 
cation here. Inequalities would most certainly result if the view 
were adopted that there should be deducted only 814 per cent, or one- 
twelfth, from the compensation of employees under the Department 
of Labor placed on a 5-day week, while employees under other 
branches of the Federal service on a 5-day week, either for the entire 
year or a portion thereof, are required to have one-eleventh of their 
compensation deducted and impounded. Furthermore, a day’s work 
in the departments normally consists of seven hours for five days 
and four hours for Saturday. Hence, suspension of work for 48 
Saturdays involves a loss to the Government of 192 hours’ work 
whereas a suspension for 24 other working days would involve a loss 
of only 168 hours. 

Answering specifically the question presented I have to advise 
that one-eleventh must be deducted and impounded from the com- 
pensation of all employees under the Department of Labor affected 
by your order of July 25, 1932. 

You request to be advised, also, whether there should be some 
adjustment for July, during which the 514-day week was in opera- 
tion. As you state that 814 per cent, or one-twelfth, has been de- 
ducted from the compensation of all of the employees covering July, 
no adjustment is required or authorized, it being understood that 
deduction will be made at the rate of one-eleventh of each month’s 
salary for the period beginning August 1, 1932. 





DECISIONS OF THE COMPTROLLER GENERAL 339 


(A-44307) 


VEHICLES—PASSENGER-CARRYING—TRANSPORTATION WHEN 
NOT IN A TRAVEL STATUS 


An employee is not required nor ordinarily should he be permitted to use his 
own automobile where common carriers are available. 

If the cost of transportation to be performed by an employee under conditions 
which do not constitute a travel status (confined between the hours of 
8 a. m. and 6 p. m. of the same day) is chargeable to an appropriation 
available for the maintenance and operation of motor-propelled passenger- 
carrying vehicles, such vehicles may be hired for official transportation 
after compliance with section 3709, Revised Statutes, or an employee may 
use his personally owned automobile and be reimbursed for the cost of 
gasoline and oil actually consumed on official business. 


Comptroller General McCarl to the Secretary of Agriculture, September 9, 
1932: 


There has been received your letter of August 24, 1932, as follows: 


Reference is made to your decision A-43306 of July 21 to the Secretary of 
the Treasury in which you state: “It would be inconsistent to hold that ab- 
sences between the hours of 8 a. m. and 6 p. m. constitute a travel status for 
mileage purposes but not for subsistence purposes.” 

In very many cases which have already arisen and which will continue to 
arise field employees of this department called upon to make trips indispensable 
to the performance of their official duties, for which common carrier trans- 
portation is not available, are unwilling to use their personally-owned cars 
when the travel will be made within the 8 a. m. to 6 p, m. period, in view of 
the impossibility of obtaining mileage reimbursement. Question arises whether 
in such cases they may hire automobiles from private concerns for the perform- 
ance of such travel, paying cash where demanded and claiming reimbursement 
in an expense account, or presenting the liveryman’s bill for payment by a 
disbursing agent of the department, where this is possible. 


Section 5 of the act of July 16, 1914, 38 Stat. 508, provides: 


No appropriation made in this or any other act shall be available for the 
purchase of any motor-propelled or horse-drawn passenger-carrying vehicle for 
the service of any of the executive departments or other Government establish- 
ments, or any branch of the Government service, unless specific anthority is 
given therefor, and after the close of the fiscal year nineteen hundred and 
fifteen there shall not be expended out of any appropriation made by Congress any 
sum for purchase, maintenance, repair, or operation of motor-propelled or horse- 
drawn passenger-carrying vehicles for any branch of the public service of the 
United States unless the same is specifically authorized by law, and in the esti- 
mates for the fiscal year nineteen hundred and sixteen and subsequent fiscal 
years there shall be submitted in detail estimates for such necessary appropria- 
tions as are intended to be used for purchase, maintenance, repair, or operation 
of all motor-propelled or horse-drawn passenger-carrying vehicles, specifying 
the sums required, the public purposes for which said vehicles are intended, and 
the officials or employees by whom the same are to be used. 


It is not clear whether the transportation is between two points 
ordinarily reached by common carrier. An employee is not required 
nor ordinarily should he be permitted to use his own automobile 
where common carrier is available. If the transportation to be per- 
formed by hired automobiles is chargeable to an appropriation 
available for the maintenance and operation of motor-propelled 
passenger-carrying vehicles, the hire of such vehicles for official 
transportation may be proper after compliance with section 3709, 
Revised Statutes, in cases where such form of transportation is 
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necessary to the performance of official duties and it is impossible to 
engage for the service employees who will use their privately owned 
automobiles therefor. You are, of course, aware that the fact em- 
ployees are not entitled to mileage under the act of February 14, 
1931, 46 Stat. 1103, because not in a travel status, does not neces- 
sarily bar reimbursement to them for the actual cost of the gasoline 
and oil consumed in their privately owned automobiles on official 
transportation if the appropriation involved is available for the 
maintenance and operation of motor-propelled passenger-carrying 
vehicles and that form of transportation is in the interest of the 


United States as distinguished from transportation by common 
carrier. 


(A-44458) 
ECONOMY ACT—CONTRACT EMPLOYMENT — 


Payments under a nonpersonal service contract entered into between the 
District of Columbia and a submarine diver for services and equipment are 
not subject to reduction under the provisions of the economy act. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, September 10, 1932: 


Consideration has been given to your letter of September 1, 1932, 
as follows: 


Under date of July 29, 1932, the commissioners, by formal order, employed 
Charles E. Heineman as submarine diver to make a complete underwater 
examination of the piers and abutments of the Anacostia and outlet bridges, at 
$35.00 per day, which price included all necessary equipment. In addition to 
Mr. Heineman’s personal skill he furnished the District of Columbia sub- 
marine equipment, scow, air pumps, air lines, plant, launch, and diving suit, 
with the necessary labor and transportation for said equipment to the various 
piers and abutments. The principal consideration was not for personal services 
alone but for other necessary facilities which were required to make the tests. 
Mr. Heineman has submitted a voucher for five days, August 8 to August 12, 
inclusive, or $175.00, and has declined to accept less. 

Under date of July 14, 19382 (A-43204), vou held that contract surgeons of 
the Army are not exempt from the operation of the economy act, and on 
August 2, 1932 (A-43615), in answer to the following question presented by the 
Secretary of the Navy— 

“Are employees whose services are engaged under specific contracts by the 
Naval Research Laboratory affected by the so-called economy provisions of the 
legislative act above cited?” 
you held that— 

“The contract with Bertram M. Harrison was not in effect prior to June 30, 
1932, as it was not executed until July 14, 1932, and it is not for a lump sum 
but for compensation at a per diem rate of $7.50, which, multiplied by 307 days, 
as in paragraph 104 (c), supra, will make an annual rate of $2,307.50. It does 
not, therefore, come within the exception (11) of paragraph 104 (a), and as 
the services are strictly personal and the contractor comes within the definition 
of ‘ officer’ and ‘ employee,’ the provisions of either section 101 (a) or 101 (b) 
of the economy act must be applied to the employment of Mr. Harrison, and the 
amount of the reduction in compensation must be impounded.” 

From the foregoing it would appear that services under contract which are 
strictly personal come within the definition of “ officers” and “ employees” 
and are subject to the provisions of the economy act. However, in the case of 
Charles E. Heineman, the services rendered are not all of a personal nature, 
since other considerations entered into the contract price. 
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Assuming competition to be impracticable, kindly advise the commissioners at 
your earliest convenience whether any economy deductions should be made 
from the amount earned under this contract. 


In decision of September 2, 1932, A-43984, 12 Comp. Gen. 322, it 
was stated: 


* * * Where the service performed under a contract is such that it may 
be covered by specifications and the contract therefor awarded either to an 
individual, a firm, or a corporation, there is not involved the rendering of 
services of any person in or under any branch or service of the Government 
within the meaning of the definition of the terms “ officer” and “ employee” 
in section 104 of the economy act, and the contract payments to the holder of 
such a contract, whether a corporation, a firm, or an individual, are not subject 
to percentage or other reductions under the provisions of Title I of the economy 
act. As the contracts for court reporting service may be covered by specifica- 
tions, submitted to competition, and awarded either to an individual, a firm, or 
corporation, the rule above stated is applicable and, accordingly, the contract 
payments are not subject to reductions under the provisions of Title I of the 
economy act. 


It is understood the services performed by this submarine diver 
under the contract in question were covered by specifications and 
could have been awarded either to an individual, a firm, or a corpora- 
tion. In other words, there was involved the performance of a par- 
ticular job under contract on a nonpersonal service basis. 

The assumption that competition was impracticable is not ap- 
parent, but, without deciding that question, you are advised that 
otherwise proper payments under the contract in question are not 
subject to reduction under the economy act. 


(A-43854) 
ECONOMY ACT—RETIREMENT OF CIVILIAN PERSONNEL 


The minimum period of “ fifteen years of service” required to entitle a civilian 
employee to the benefits of retirement under section 2 of the civil retire- 
ment act, as amended by the act of May 29, 1930, 46 Stat. 469, means 
accredited service and includes any period of civil or military service au- 
thorized by section 5 of the act to be counted toward retirement. 

Under section 204 of the economy act all civilian employees subject to the retire- 
ment act who had reached the retirement age prescribed for automatic 
separation from the service became automatically separated from the serv- 
ice on July 1, 1932, and all salary, pay, or compensation automatically 
ceased from that date, except as otherwise provided in the first and third 
provisions of said section, and no administrative action was necessary to 
effect such automatic separation from the service and such cessation of all 
salary, pay, or compensation, 


Comptroller General McCarl to the Director of Public Buildings and Public 
Parks of the National Capital, September 12, 1932: 


Consideration has been given to your letter of August 4, 1932, 
as follows: 


Section 204 of the economy act provides that “on and after July 1, 1932, no 
person rendering civilian service in any branch or service of the United States 
Government or the municipal government of the District of Columbia who shall 
have reached the retirement age prescribed for automatic separation from the 
service, applicable to such person, shall be continued in such service, notwith- 


standing any provision of law or regulation to the contrary * * *,” 
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Since approval of the act of May 29, 19830 (46 Stat. 472), this office has 
interpreted section 2 thereof to require automatic separation except as other- 
wise provided, of employees who have reached retirement age and have ren- 
dered 15 years of civilian service, automatic separation not applying to those 
employees who reached retirement age and who have rendered an aggregate of 
15 years of civilian and military service. 

Frank Brook, employed by this office as guard, CU-3, at a salary of $1,260 
per annum, reached the retirement age for his respective position on August 
7, 1926, and on July 19, 1932, completed fourteen years, five months, and nine- 
teen days civilian service, and one year, nine months, and twenty-seven days 
militar: service, and for which military service he was not receiving a pension. 
Mr. Brook was paid for the period July 1 to 15, 1932, but was suspended on 
July 19, 1932, because of the doubt as to whether he was subject to compulsory 
retirement on June 30, 1932. 

Decision is requested as to whether an employee who has reached the 
retirement age for his respective position and who has an aggregate period of 
annuitable service of fifteen years, civilian and military combined, is subject to 
compulsory retirement under section 204 of the legislative appropriation act of 
June 30, 1932. If the answer is in the affirmative, does the same section of 
that act nullify the provisions of the act of February 20, 1929, Pub. 779, 70th 
Congress? If the answer to this question is in the affirmative, may Mr. Brook 
retain the pay received for the period July 1 to 15, 1932? 


Sections 2 and 5 of the civil retirement act, as amended by the act 
of May 29, 1930, 46 Stat. 469, 472, provide in part as follows: 


Spc. 2. All employees to whom this act applies shall, on arriving at retirement 
age as defined in the preceding section, and having rendered fifteen years of 
service, be automatically separated from the service, and all salary, pay, or 
compensation shall cease from that date, and it shall be the duty of the head 
of each department, branch, or independent office of the Government concerned 
to notify such employees under his direction of the date of such separation from 
the service at least sixty days in advance thereof * * * 

” a + * . » * 

Sec. 5. Subject to the provisions of section 9 hereof, the aggregate period of 
service which forms the basis for calculating the amount of any benefit provided 
in this act shall be computed from the date of original employment, whether as 
a classified or an unclassified employee in the civil service of the United States, 
or in the service of the District of Columbia, including periods of service at 
different times and in one or more departments, branches, or independent offices, 
or the legislative branch of the Government, and also periods of service per- 
formed overseas under authority of the United States, and periods of honorable 
service in the Army, Navy, Marine Corps, or Coast Guard of the United States; 
in the case of an employee, however, who is eligible for and elects to receive a 
pension under any law, or retired pay on account of military or naval service, 
or compensation under the war risk insurance act, the period of his military or 
naval service upon which such pension, retired pay, or compensation is based, 
shall not be included, but nothing in this act shall be so construed as to affect 
in any manner his or her right to a pension, or to retired pay, or to compensa- 
tion under the war risk insurance act in addition to the annuity herein provided. 


The minimum period of “15 years of service ” required to entitle 
to benefits of retirement, means accredited service and includes any 
period of civilian or military service authorized by section 5 of the 
act to be counted toward retirement. Accordingly, Frank Brook 
had more than 15 years of accredited service and was eligible for 
automatic retirement on and prior to July 1, 1932. 

Section 204 of the economy act of June 30, 1932, 47 Stat. 404, 
provides as follows: 


On and after July 1, 1932, no person rendering civilian service in any branch 
or service of the United States Government or the municipal government of the 
District of Columbia who shall have reached the retirement age prescribed for 
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automatic separation from the service, applicable to such person, shall be con- 
tinued in such service, notwithstanding any provision of law or regulation to 
the contrary: Provided, That the President may, by Executive order, exempt 
from the provisions of this section any person when, in his judgment, the public 
interest so requires: Provided further, That no such person heretofore or here- 
after separated from the service of the United States or the District of Colum- 
bia under any provision of law or regulation providing for such retirement on 
account of age shall be eligible again to appointment to any appointive office, 
position, or employment under the United States or the District of Columbia: 
Provided further, That this section shall not apply to any person named in any 
act of Congress providing for the continuance of such person in the service. 


The act of February 20, 1929, 45 Stat. 1248, to which you refer, 
provides as follows: 


That the act entitled “An act for the retirement of employees in the classified 
civil service, and for other purposes,” approved July 3, 1926, is hereby amended 
by adding a fourth paragraph to section 2 of said act, as follows: 

“In all cases where an employee otherwise eligible for continuance has been 
retained beyond retirement age without prior authority the Civil Service Com- 
mission may issue certificate of continuance legalizing the service of such 
employee and authorizing his further continuance as provided in paragraph 1 
of this section, upon being satisfied that the retention was due to erroneous or 
incomplete records of age or service or to faulty administration on the part of 
the department or office concerned and not to any attempt or desire by the 
employee to deceive for the purpose of defeating any provision of this act.” 


As this amendment does not appear in the civil retirement act, as 
amended and reenacted May 29, 1930, supra, it would seem that it 
ceased to be operative or in effect after June 30, 1930, but, in any 
event, all provisions of law existing prior to July 1, 1932, for the 
retention or continuance in the service, after reaching the retirement 
age prescribed for automatic separation from the service, of persons 
rendering civilian service in any branch or service ‘of the United 
States Government were repealed or rendered inoperative by the 
first sentence of section 204 of the economy act of June 30, 1932. 
Under said section, all such persons who had reached the retirement 
age prescribed for automatic separation from the service became 
automatically separated from the service on July 1, 1932, and all 
salary, pay, or compensation automatically ceased from that date, 
except as otherwise provided in the first and third provisos of said 
section, and no administrative action was necessary to effect such 
automatic separation from the service and such cessation of all sal- 
ary, pay, or compensation. See 26 Comp. Dec. 1079; 27 id. 858; 5 
Comp. Gen. 70; 6 id. 71, 2638. Accordingly, I have to advise that 
payment of compensation to the employee mentioned in your submis- 
sion for any period after July 15, 1932, the date to which he was last 
paid, is not authorized. 

With respect to his right to retain the salary heretofore paid to 
him for the period from July 1 to 15, 1932, it may be said that if he 
actually rendered service during said period he may, as a de facto 
employee, retain said amount if not in excess of the reasonable value 


of the services rendered. 4 Comp Gen. 48; 5 id. 70; 6 id. 71, 263. 
5919°—33-——28 
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(A-44459) 
ECONOMY ACT—ALASKA C FUND 





The salaries of deputy clerks of district courts paid from the Alaska C fund 
are subject to the 84% per cent reduction required by section 105 (d) of 
the economy act. 


Comptroller General McCarl to the Attorney General, September 12, 1932: 


There has been received your letter of September 1, 1932, as 
follows: 


The salaries of deputy clerks of district courts in certain divisions of Alaska 
are now paid from Fund “C,” which, under the law, is disbursed by direction 
of the judge (Title 48, section 106, U. S. Co@:’. 

This fund consists of fines, forfeitures, net ..es of commissioners in excess 
of their maximum compensation, miscellaneous fees for services performed by 
the clerk or deputy clerk, and other costs or funds the disposition of which 
is not otherwise specially provided for by law (paragraph 1315 of the Book 
of Instructions to Officials in Alaska, dated July 1, 1911). 

Your decision is respectfully requested whether such salaries, which are paid 
by the clerk of the court upon the order of the judge, from said fund, are 
subject to the 814% deduction under the provisions of the economy act, 
approved June 30, 1932. 


Section 7 of the act of March 3, 1909, 35 Stat. 840, provides: 


* * * He shall also collect and receive all moneys arising from the fees 
of his office, from licenses, fines, forfeitures, judgments, or on any other account 
authorized by law to be paid to or collected by him, and shall apply the same, 
except the money derived from licenses, to the incidental expenses of the proper 
division of the district court and the allowance thereof as directed in written 
orders, duly made and signed by the judge, and shall account for the same in 
detail, and for any balances on account thereof, under oath, quarterly, or more 
frequently if required, to the court, the Attorney General, and the Secretary of 
the Treasury: Provided, That moneys accruing from violations of the customs 
laws, civil customs cases, or internal-revenue cases, moneys, not including costs, 
accruing from civil post-office suits, fines in criminal cases for violations of the 
postal laws, the net proceeds of sales of public property under section thirty-six 
hundred and eighteen, Revised Statutes, as amended, and any other moneys the 
disposition of which is otherwise specially provided for by law, shall not be 
available for the expenses of the court, but shall be paid over or deposited as 
provided by law for other districts. And “after all payments ordered by the 
judge shall have been made, any balances remaining in the hands of the clerk 
shall be by him deposited to the credit of the United States and be covered into 
the Treasury of the United States at such times and under such rules and regu- 
lations as the Secretary of the Treasury may prescribe. The clerk shall be ex 
officio recorder of instruments as hereinafter provided and also register of wills 
for the division, and shall establish secure offices for the safe-keeping of his 
official records where terms of his division of the court are held. He may 
appoint necessary deputies and employ other necessary clerical assistance to 
aid him in the expeditious discharge of the duties of his office, with the approval 
and at compensation to be fixed by the court or judge, subject to the approval 
of the Attorney General. Any person so appointed or employed shall be paid by 
the clerk on the order of the judge, as other court expenses are paid.” 


In instructions of July 1, 1911, to officials of Alaska the funds, 
other than license moneys, collected pursuant to the foregoing statute 
and available for court expenses were designated as Schedule C 
funds. The act of 1909, supra, directs that any surplus of funds 
available for court expenses be covered into the Treasury of the 
United States as miscellaneous receipts. Accordingly, except for the 
payment of certain expenses, such collections would all be deposited 
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in the Treasury. The action of the Congress in authorizing certain 
payments from the funds so collected before depositing in the Treas- 
ury is in the nature of an appropriation thereof. Under the circum- 
stances, as the payment of such expenses reduces the amount which 
would otherwise be covered into the Treasury, the employees paid 
from Schedule C funds may be said to have been paid from the Fed- 
eral Treasury. Accordingly the clerks of the courts paid from Sched- 
ule C funds are subject to the 814 per cent reduction provided by 
section 105 (d) of the economy act of June 30, 1932 (47 Stat. 401). 


(A-43585) 
ECONOMY ACT—COMPENSATION REDUCTIONS—REPAY WORK 


Where the compensation of employees of the Bureau of Engraving and Print- 
ing is not paid entirely from assessments on banks, it is not excepted from 
the compulsory reduction or furlough requirements of the economy act, 
and if such an employee is engaged for a portion of his time upon repay 
work, the cost of such repay work is to be based upon the gross rate of 
compensation of the employee without excluding therefrom the portion 
impounded under the economy act. 


Comptroller General McCarl to the Secretary of the Treasury, September 13, 
1932: 


There has been received your letter of September 1, 1932, as 


follows: 


Reference is made to your letter of August 5, 1982 (A-43585), in which you 
held in response to question No. 5 set forth in my letter of July 22, 1932, that 
employees of the Bureau of Engraving and Printing engaged upon repay work 
are subject to the provisions of section 101 of the economy act, that the amounts 
withheld from the compensation of such employees by reason of the operation 
of this statute must be impounded, and that the fact that the compensation 
actually paid such employees has been reduced by the operation of the economy 
act does not authorize any reduction in the amount of the cost of printing 
Federal reserve notes and postage stamps which is to be reimbursed to the 
Government by other agencies. 

The Federal Reserve Board has invited my attention to the fact that in 
making this ruling you apparently did not have before you section 16 of the 
Federal reserve act, which provides for the payment by the Federal reserve 
banks of the expenses necessarily incurred in connection with the printing and 
issue of Federal reserve notes; and accordingly, at the instance of the board, 
I am again presenting this matter to you with the request that it be given 
reconsideration in the light of the provisions of this statute. 

Section 16 of the Federal reserve act contains the following provisions on 
this subject: 

“The plates and dies to be procured by the Comptroller of the Currency for 
the printing of such circulating notes shall remain under his control and 
direction, and the expenses necessarily incurred in executing the laws relating 
to the procuring of such notes, and all other expenses incidental to their issue 
and retirement shall be paid by the Federal reserve banks, and the Federal 
Reserve Board shall include in its estimate of expenses levied against the 
pene reserve banks a sufficient amount to cover the expenses herein provided 
or. 

* ” + + 7 > * 


“Any appropriation heretofore made out of the General funds of the Treasury 
for engraving plates and dies, the purchase of distinctive paper, or to cover any 
other expense in connection with the printing of national-bank notes or notes 
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provided for by the act of May thirtieth, nineteen hundred and eight, and any 
distinctive paper that may be on hand at the time of the passage of this act 
may be used in the discretion of the Secretary for the purposes of this act, and 
should the appropriations heretofore made be insufficient to meet the require- 
ments of this act in addition to circulating notes provided for by existing law, 
the Secretary is hereby authorized to use so much of any funds in the Treas- 
ury not otherwise appropriated for the purpose of furnishing the notes afore- 
said: Provided, however, That nothing in this section contained shall be con- 
strued as exempting national banks or Federal reserve banks from their liability 
to reimburse the United States for any expenses incurred in printing and 
issuing circulating notes.” 

Under these provisions of the statute the Federal reserve banks are author- 
ized and required to pay the necessary expenses of printing and issuing Federal 
reserve notes; and they have no authority to include in their payments cover- 
ing such expenses amounts which are to be used for other purposes. Amounts 
impounded in the Treasury of the United States under the provisions of the 
economy act clearly do not constitute any part of the expenses of printing or 
issuing Federal reserve notes. It is respectfully submitted, therefore, that since 
the law governing the printing and issue of these notes specifically prescribes 
the basis of reimbursement of the Treasury by the Federal reserve banks there 
may not lawfully be included in the amounts which the Federal reserve banks 
are asked to pay additional sums which are to be impounded in the Treasury 
of the United States. 

Moreover, I am advised that the appropriation bs Congress for the Bureau 
of Engraving and Printing does not include any amount for the expenses of 
“repay work,” i. e., work as to which the expenses are repaid by other agencies, 
but the only appropriation for the bureau is for work “exclusive of repay 
work.” It is the practice of the bureau to make payments of the salaries of 
its employees engaged either in repay work or in nonrepay work out of the fund 
thus appropriated by Congress, but that part of the compensation of employees 
which is applicable to repay work is reimbursed to the bureau from time to 
time by the agencies for which the work is performed. In the case of Federal 
reserve notes, such reimbursement is made by the Federal Reserve Board from 
assessments levied upon the Federal reserve banks, and the amounts obtained 
through such reimbursements are placed to the credit of the appropriation made 
by Congress for the expenses of the bureau for nonrepay work. 

Inasmuch as the only appropriation by Congress for the Bureau of Engraving 
and Printing is for the work of the bureau “ exclusive of repay work,” it is sub- 
mitted that section 110 of the economy act providing that “The appropriations 
or portions of appropriations unexpended by reason of the operation of this 
title shall not be used for any purpose, but shall be impounded and returned 
to the Treasury” is not applicable in the case of amounts withheld from the 
compensation of the employees of the bureau which is applicable to repay work. 
There is no appropriation covering such compensation and, therefore, no amount 
to which the terms of the impounding provision are applicable. The part of 
the appropriation for the compensation of employees of the bureau engaged 
in nonrepay work which is unexpended by reason of Title I of the economy act 
is, of course, subject to the impounding provisions; but it would seem clearly 
improper to impound an additional amount equal to a portion of the com- 
pensation paid employees for repay work which is not included in the appro- 
priation by Congress for nonrepay work. 

For the reasons stated, it is respectfully submitted that amounts unexpended 
by reason of the operation of Title I of the economy act upon the compensation 
of employees of the bureau which is applicable to repay work are not properly 
subject to the impounding provision of the economy act, because not derived 
from an appropriation by Congress; and further, that, notwithstanding the im- 
pounding provision of the economy act, the Federal reserve act does not obligate 
or empower the Federal reserve banks to pay the Bureau of Engraving and 
Printing amounts which are not to be used for the expenses of printing and 
issuing Federal reserve notes, but are to be impounded in the Treasury of the 
United States, and consequently the Treasury can not include such amounts in 
its charges against the banks. 


It will be noted that the decision to you of August 5, 1932, did not 
require any reduction in compensation or any impounding with 
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respect to employees, if such there be, whose compensation is paid 
entirely from funds collected by assessment against the Federal 
reserve banks and that, as to such employees, the gross amount of 
their compensation would, of course, be charged against the banks. 
Your present submission, however, appears to be concerned with 
those employees whose compensation is not entirely paid from assess- 
ments, but who are engaged more or less upon repay work. 

Section 104 of title I of the economy act of June 30, 1932, 47 Stat. 
400, excepts from the definition of “officers” and “employees” as 
used in that title “ public officials and employees whose compensation 
is derived from assessments on banks and/or is not paid from the 
Federal Treasury.” If the compensation of particular employees is 
not paid entirely from assessments on banks they do not come within 
the exception and the reduction in compensation and the impound- 
ing required either by section 101 (a), section 101 (b), or section 
105 (d), of the economy act are compulsory. As the appropriations 
for the Bureau of Engraving and Printing are specifically “ exclu- 
sive of repay work” the amount of such reduction and impounding, 
if not included in the cost of repay work, would result in reducing 
the amount available for the other work.of the bureau. 

Section 803 of the economy act, 47 Stat. 419, expressly makes all 
appropriations for the fiscal year 1933 subject to the provisions of 
that act. As section 16 of the Federal reserve act, while authorizing 
expenses involved in the production of Federal reserve notes to be 
assessed against the banks, does not define such expenses, and in 
view of the express provisions of the economy act, said section 16 may 
be considered as modified or amplified by the later act in so far as 
not specifically excepted therefrom. 

The economy act was not enacted in aid of the Federal reserve 
banks but for the purpose of effecting savings during the fiscal year 
1933 and balancing the Federal Budget and, in effect, requires the 
officers and employees to whom its provisions are applicable to con- 
tribute a part of their earnings for that purpose. If the amount of 
such contributions was to be passed on to the banks, the purpose of 
the act would to that extent be defeated. 

Careful consideration has been given to the arguments advanced 
in your submission, but in view of the evident intent and purpose of 
the economy act, I am constrained to adhere to the previous decision 
that the amount required to be withheld and impounded from the 
compensation of employees paid only in part from assessed funds is 
to be included as a part of the cost to be reimbursed by Federal 
reserve banks; in other words, that the cost to be reimbursed is not 
to be reduced by the operation of sections 101 or 105 of the economy act. 
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(A-44522) 


ECONOMY ACT—ADMINISTRATIVE PROMOTIONS—INSULAR 
POSSESSIONS 


It having been the established practice to pay employees $200 per annum more 
for duties performed in the Philippine Islands or other insular possessions 
than for similar duties in the United States, the filling of vacant positions 
in the insular possessions by transfer from positions in the United States, 
when authorized or approved by the President, under section 203 of the 
economy act, will entitled the employee to the increased compensation. 


Comptroller General McCarl to the Secretary of War, September 13, 1932: 


There has been received your indorsement of September 6, 1932 (on 
letter of August 4, 1932, from the Chief of Air Corps), as follows: 


It has long been the policy of the department to increase by $200 per annum 
the rate of pay of each employee transferred from continental United States 
to duty in the Philippine Islands or other insular possessions. The President 
has authorized the department to fill absolutely essential positions outside the 
limits of continental United States under section 203 of the economy act. It is 
understood that your office has held that a transfer is a discharge from one 
position and appointment to another. Decision is requested whether the de- 
partment can fill vacancies in the insular possessions by the transfer of em- 
ployees from continental United States with the usual increase in pay. 


Section 201 of the economy act of June 30, 1932, 47 Stat. 403, sus- 
pends during the fiscal year 1933 all provisions of law for automatic 
increases in compensation by reason of length of service or 
promotion. 

Sections 202 and 203 of that act provide: 


Spo. 202. No administrative promotions in the civil branch of the United 
States Government or the government of the District of Columbia shall be made 
during the fiscal year ending June 30, 1933: Provided, That the filling of a 
vacancy, When authorized by the President, by the appointment of an employee 
of a lower grade, shall not be construed as an administrative promotion, but 
no such appointment shall increase the compensation of such employee to a rate 
in excess of the minimum rate of the grade to which such employee is appointed, 
unless such minimum rate would require an actual reduction in compensation. 
The President shall submit to Congress a report of the vacancies filled under 
this section up to November 1, 1982, on the first day of the next regular session. 
The provisions of this section shall not apply to commissioned, commissioned 
warrant, warrant, and enlisted personnel, and cadets of the Coast Guard. 

Spec. 203. No appropriation available to any executive department or inde- 
pendent establishment or to the municipal government of the District of Colum- 
bia during the fiscal year ending June 30, 1933, shall be used to pay the com- 
pensation of an incumbent appointed to any civil position under the United 
States Government or the municipal government of the District of Columbia 
which is vacant on July 1, 1932, or to any such position which may become 
vacant after such date: Provided, That this inhibition shall not apply (a) to 
absolutely essential positions the filling of which may be authorized or approved 
in writing by the President of the United States, (b) to temporary, emergency, 
seasonal, or cooperative positions, or (c) to commissioned, commissioned war- 
rant, warrant, and enlisted personnel, and cadets of the Coast Guard. The 
appropriations or portions of appropriations unexpended by the operation of 
this section shall not be used for any other purposes but shall be impounded 
and returned to the Treasury, and a report of all such vacancies, the number 
thereof filled, and the amounts unexpended, for the period between July 1, 
1932, and October 31, 1932, shall be submitted to Congress on the first day of 
the next regular session: Provided, That such impounding of funds may be 
waived in writing by the President of the United States in connection with any 
appropriation or portion of appropriation, when, in his judgment, such action is 
necessary and in the public interest. 
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The increase incident to a transfer from the United States to the 
Philippine Islands or other insular possessions is not an automatic 
increase within the purview of section 201, supra, and if, as is under- 
stood from your submission, the filling of positions in the Philippine 
Islands and other insular possessions has been specifically authorized 
or approved by the President in writing, such increases are not to be 
construed as administrative promotions within the meaning of sec- 
tion 202 of the economy act. 

Your submission is answered accordingly. 


(A-44212) 


ECONOMY ACT—POSTAL SERVICE—SPECIAL DELIVERY 
MESSENGERS 


Special-delivery messenger service is a personal service rendered in or under a 
branch of the Federal Government, and accordingly if the fees for such 
service exceed a rate of $1,000 per annum, or $250 per quarter, they must 
be reduced by 8% per cent. If the messenger is otherwise employed by 
the United States, the reduction is to be applied to the aggregate com- 
pensation. 

Decision by Comptroller General McCarl, September 14, 1932: 

There are before this office for consideration the following ques- 
tions: 

1. Are special-delivery messengers, and employees of the Postal Service when 
performing service as special-delivery messengers, employees within the mean- 
ing of sec. 104 (a) of the economy act, and shall a deduction of 844% be made 
from the amounts paid them, under the provisions of sec. 105 (d) (7) of that 
act? 

2. Shall the deduction of 814% be made when the amount paid a special- 
delivery messenger in any one quarter exceeds $250, subject to the limitation 
in sec. 105 (e) (1)? (See decision A-43811 to the Attorney General dated 
August 9, 1932.) 

3. When special-delivery fees are paid to a regular or substitute postal em- 
ployee from whose regular salary or compensation furlough or compensation 
deductions are now being made, shall the amount of such payments be con- 
sidered as a part of his salary or compensation and a deduction of 844% be 
made therefrom regardless of whether such amount of fees exceeds $250 in a 
quarter? 


Under the act of August 4, 1886, 24 Stat. 220, the postmasters were 
paid 80 per cent of the face value of all special-delivery stamps 
received at their office and out of that amount they were required 
to defray the expenses of making the special deliveries. Section 3 
of the act of March 2, 1931, 46 Stat. 1469, provides: 


For making special delivery there may be paid to the messenger or other 
person making such delivery 9 cents, for matter of the first-class weighing not 
in excess of two pounds, 10 cents for matter of other than the first class weigh- 
ing not in excess of two pounds, 15 cents for mail matter of any class weigh- 
ing more than two pounds but not in excess of ten pounds, and 20 cents for 
mail matter of any class weighing in excess of ten pounds. 


Section 849 of the Postal Laws and Regulations, as amended by 
Order 2127, January 23, 1932, permits the special-delivery service to 
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be performed by the postmaster, assistant postmaster, or other em- 
ployee or competent person whom the postmaster may employ as mes- 
senger, the fees prescribed by the statute to be paid to the person so 
selected. As this is a personal service rendered in or under a branch 
of the Government service, the special-delivery messengers are em- 
ployees of the United States; and if their compensation exceeds the 
rate of $1,000 per annum, it must be reduced by 814 per cent. As 
quarterly reports are made of special-delivery services, the reduc- 
tion should be made on each quarterly account in which the amount 
paid to any one messenger exceeds $250. If the messenger is other- 
wise employed by the United States, the reduction is to be applied 
to the aggregate compensation received per quarter. See A-—43811, 
August 9, 1932, 12 Comp. Gen. 219, as to fees of United States 
commissioners. 


(A-44494) 


ECONOMY ACT—5-DAY WEEK—LEGISLATIVE FURLOUGH 



































A per diem employee on a 5-day week is not subject to legislative furlough 
under section 101 (b) of the economy act, but there should be deducted 
and impounded one-eleventh of the compensation of the employee under 
the provisions of section 101 (a) of the economy act, and deductions from 
compensation for absence from duty should be made in accordance with 
the usual rules in force prior to July 1, 1932, relative to absence without 
pay. 

A per diem employee working every day in the year is subject to the provi- 

sions of section 101 (b) of the economy act requiring legislative furlough 

of one calendar month or 24 working days taken fractionally. 


Comptroller General McCarl to the Secretary of Agriculture, September 14, 
1932: 


Consideration has been given to your letter of September 2, 1932, as 
follows: 


Reference is made to your decision A-44079, confirming a ruling theretofore 
announced in A-43642, that from the pay of permanent per diem employees 
assigned to the 101 (b) basis there should be deducted 814% of the pay for the 
pay period if within it the employee has not been on legislative furlough; 
1% of the regular day’s pay for each day of legislative furlough; all deductions 
not to exceed 814% of the total annual salary. 

The deduction of 1%, days’ pay will not produce the correct total. Take, 
for instance, an employee at $4 per diem working 5 days a week; for 24 work- 
ing days the deduction would be $120. The annual salary on the basis of 307 
working days in the year would be $1,228, of which 814% is $102.32. If the 
employee works every day in the year, as is the case at some of our experi- 
mental farms, he would receive $1,460 for the year, of which 814% is $121.67. 
Moreover, the system requires two kinds of deduction, the 814 percentage or 
1% days’ pay according as the employee does or does not take furlough during 
the pay period; and with the need to be sure that not more or less than 814% 
of the year’s pay has been deducted, a careful running account must be kept 
in each case at far greater cost of time than if a deduction at one fixed rate 
were made each month or for each day of legislative furlough absence. 

Apparently a simpler plan would be to treat each day’s pay for deduction 
purposes as x45 Of the predetermined annual salary. The deductions would 
then be on the same basis whether furlough were taken or not, and the amounts 
taken out for the 24 working days would be an exact ry of the annual 
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Sulury. At least one of our bureaus which has per diem employees on the 
101 (b) basis would like to follow the plan proposed. I should be glad to learn 
whether you see objection thereto. 


In decision of August 22, 1932, A-44079, 12 Comp. Gen. 266, it was 
stated as follows: 


In decision of July 28, 1932, to the Secretary of the Navy, A—43641, it was 
held as follows: 
“It must follow, therefore, that where per diem employees are continued on 
a 544-day week and required to take legislative furlough without pay, their 
compensation is for adjustment under the terms of subsection (b), * * * 
* » ” - © * * 


“The term ‘one calendar month’ [in section 101 (b)] refers to July, August, 
etc., and converted into terms of compensation means rs or 814 per cent of the 
annual rate of compensation. That is to say, rz or 8% per cent of the per 
annum equivalent is the maximum deduction required by reason of this pro- 
vision, whether the compensation is computed on the basis of the year, the day, 
the hour, or the piece * * 

* ao + o ” ” * 

“Therefore, the procedure stated in the decisions of July 8, 1932, A-—43276, 
and July 12, 1932, A-42691, A-43276, should be followed with respect to per diem 
employees to whom the provisions of section 101 (b) are applicable except that 
the total deduction of compensation fur the fiscal year 1933, by reason of the 
legislative furlough shall not exceed ¢: or 814 per cent of the annual rate of 
compensation computed on the basis of 313 days per annum as to the employees 
here under consideration, and where there are no furlough absences during a 
pay period, the deduction may be 814 per cent of the total amount otherwise 
earned for such period, whether the pay period be a week, a half month, a 
month, or otherwise. When ys or 814 per cent of the annual rate of compensa- 
tion computed on the basis of the per diem rate for 313 days has been deducted, 
pursuant to the requirements of the above decisions under section 101 (b), no 
further deductions are required solely because of legislative furlough under 
said section.” 

The same rule is applicable to all regular full-time per hour, per diem, and 
piecework employees who are working on a 54-day week basis. The regular 
periodical legislative furlough deductions of compensation, and deductions for 
each additional day’s absence on legislative furlough of pieceworkers, should 
be at the rate of 1144 times the daily rate previously paid for a day’s authorized 
leave of absence with pay, with the understanding that there is required to be 
deducted and impounded not to exceed the amount of 8% per cent of the 
compensation actually earned for the fiscal year. 


Referring to your first example, a per diem employee on a 5-day 
week is not subject to legislative furlough under section 101 (b) of 
the economy act, but there should be deducted and impounded one- 
eleventh of the compensation of the employee under the provisions 
of section 101 (a) of the economy act, and deductions from compensa- 
tion for absence from duty should be made-in accordance with the 
usual rules in force prior to July 1, 1932, relative to absence without 
pay. See decision of August 23, 1932, A-44085, 12 Comp. Gen. 273. 

Referring to your second example, with the understanding that the 
employee is paid on a per diem basis at the rate of $4 for each day in 
the year, the rule quoted from the decision of August 22, 1932, supra, 
would be applicable. However, 24 days’ furlough absence at 114 
days’ pay at $4 per diem equals only $120, which would be the 
maximum amount required to be deducted from this employee’s 
total annual compensation on account of legislative furlough. 
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The suggestion of greater time and expense if there are sucli in 
fact in keeping the record of absences of the few employees in ques- 
tion, overlooks the necessity for uniform rules of accounting appli- 
cable to the entire Federal service. 


(A-44502) 


ECONOMY ACT—SIX MONTHS’ DEATH GRATUITY 





The measure for computing the six months’ death gratuity payable to the desig- 
nated beneficiaries of Army or Navy officers dying during the fiscal year 
1933 is the rate of pay of the officer established by the act of June 10, 1922, 
42 Stat. 625, less 8% per cent, which was required to be deducted and 
impounded at the date of death of the officer under the provisions of section 
101 (b) of the economy act. 


Comptroller General McCarl to Maj. J. B. Harper, United States Army, 
September 14, 1932: 


Consideration has been given to your letter of August 25, 1932, as 
follows: 


Attached hereto is a voucher in favor of Mrs. Rose L. Minter, covering the six 
months’ gratuity under the act of December 17, 1919, on account of the death 
of ist Lieutenant Hugh C. Minter, Air Corps, which has been presented to the 
undersigned, a disbursing officer, for payment. 

The undersigned would have no doubt whatever of his authority to pay the 
gratuity in the amount claimed in the voucher in this case, were it not for the 
fact that it has been brought to his attention unofficially that in the preaudit 
by the Audit Division of the General Accounting Office, of a claim of this 
character arising under the Navy Department it was proposed to deduct 814% 
from the gratuity, which gratuity, it would seem, is in no sense pay, but is an 
amount measured in terms of the rate of pay which the deceased officer or 
enlisted man was receiving at the time of his death. Accordingly, in view of 
the preliminary action which, it is understood, was taken in the Navy case, 
your advance decision is requested of the question as to whether the under- 
signed may make payment of this voucher in the amount stated therein. 


In the forwarding letter from the Assistant Chief of Finance it 
is stated : 


The act approved December 17, 1919 (41 Stat. 367), entitled— 

“An act to provide for the payment of six months’ pay to the widow, chil- 
dren, or other designated dependent relative of any officer or enlisted man of 
the Regular Army whose death results from wounds or disease not the result 
of his own misconduct,” 
provides in part— 

“That hereafter, immediately upon official notification of the death from 
wounds or disease, not the result of his own misconduct, of any officer or 
enlisted man on the active list of the Regular Army or on the retired list when 
on active duty, the Quartermaster General of the Army shall cause to be paid 
to the widow, and if there be no widow to the child or children, and if there be 
no widow or child to any other dependent relative of such officer or enlisted 
man previously designated by him, an amount equal to six months’ pay at the 
rate received by such officer or enlisted man at the date of his death.” 

3. As it would not appear that the beneficiary under claim in question may 
be considered an “officer” or “employee” as defined in section 104 of the 
economy act approved June 30, 1932, it is considered that she is not affected by 
the provisions of section 101 of said act. Further, as claimants of this char- 
acter are not included in the special classes enumerated in section 105 of the 
act cited above, it likewise follows that said beneficiary is not included in the 
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term “ officers and employees” referred to in subparagraph (d) (6) of said 
section. It would therefore appear that the beneficiary under a claim covering 
six months’ gratuity pay authorized by the act of December 17, 1919, cited above, 
is not subject to 8144 per cent deduction of the six months’ pay authorized, i. e., 
six months’ pay at the rate received by the officer at the time of his death. 


The claim is for $2,160, representing six months’ pay of a first lieu- 
tenant with over 14 years’ service, on duty requiring participation 
in aerial flights at date of death, July 8, 1932. 

The action taken in the preaudit to which you refer was in the 
case of Peter John Penner, deceased, late lieutenant, United States 
Navy, whose widow made claim as the designated beneficiary under 
the act of May 22, 1928, 45 Stat. 710, for $2,175, representing six 
months’ death gratuity based on the full rate of pay at the date of 
death of her husband July 11, 1932. In the preaudit there was 
approved for payment only $1,993.75, a difference of $181.25, or 814 
per cent of the total rate of pay, which was deducted and required to 
be impounded under the provisions of the economy act. 

The basis for this action was section 101 (b) of the economy act, 
requiring legislative furlough of one calendar month, which appar- 
ently had been applied to the officer in question prior to his death, 
the effect of which section when read in connection with other pro- 
visions of the economy act was to reduce the -pay of the officer by 
814 per cent at the date of his death. While the “rate” established 
by law for pay of officers of the Army within the provisions of sec- 
tion 101 (b) of the economy act is not changed, the effect of com- 
pulsory leave of absence without pay for one-twelfth of the year 
reduces the pay and the “rate” of pay actually payable to the officer 
by one-twelfth. The facts in the instant case are substantially the 
same, the provisions of the Army law being similar to the provisions 
of the Navy law authorizing payment of the gratuity, and the same 
application of the economy act is required. 

The economy act provides for three methods of deducting and 
impounding compensation during the fiscal year 1933, viz, 5-day 
week, legislative furlough, and 814 per cent reduction in compensa- 
tion, with a discretion in the administrative office as to the plan that 
shall be placed in operation. It can not be. contended seriously that 
if there had been applied the 814 per cent reduction in compensation 
under section 105 (d) (6) of the economy act on the basis that it was 
administratively impracticable to apply to them the 5-day week or 
legislative furlough, then the “rate received” by the officers at the 
date of death, within the meaning of the acts of May 22, 1928, and 
December 17, 1919, supra, should be other than the rate established 
by the act of June 10, 1922, 42 Stat. 625, less 814 per cent. The 
statutory deductions from compensation required by any one of the 
three plans provided in the economy act, including legislative fur- 
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lough, are reductions in pay and necessarily a reduction in the “rate 
received” during the period the deductions are being made, the 
measure for determining the amount of the six months’ death gra- 
tuity to be based on the reduced rate actually received by the officer 
at the date of his death. 

Since death occurred during the first half of July in the instant 
case, as well as in the case of the Navy officer previously considered 
in the preaudit, the officers could not have been receiving the full rate 
of pay established by permanent law at the date of death. 

Section 110 of the economy act provides: 


The appropriations or portions of appropriations unexpended by reason of 
the operation of this title shall not be used for any purpose, but shall be 
impounded and returned to the Treasury. 


The act of December 17, 1919, 41 Stat. 367, authorizing payment of 
the six months’ death gratuity, provides that “Said amount shall be 
paid from funds appropriated for the pay of the Army.” This 
appropriation is made in the act of July 14, 1932, 47 Stat. 667. The 
amount of 814 per cent deducted from the six months’ death gratuity 
should be impounded under said appropriation pursuant to the pro- 
cedure provided by instructions of July 12, 1932, A-42691, A-43276. 

You are advised, therefore, that you are not authorized to pay the 
full amount of the voucher presented in favor of Mrs. Rose L. Minter. 


(A-44521) 


ECONOMY ACT—FILLING OF TEMPORARY AND EMERGENCY 
POSITIONS 


While a temporary or an emergency position may be filled under section 203 (b) 
of the economy act without the prior authorization or approval of the 
President, the promotion of an employee already in the service to fill such 
a temporary or emergency position without the approval of the President, 
which would result in an increase in compensation of the employee pro- 
moted, is prohibited as an “administrative promotion.” 


Comptroller General McCarl to the Secretary of War, September 14, 1932: 
Consideration has been given to your letter of August 31, 1932, as 
fol ows: 


It is understood that appointees to absolutely essential positions in the field 
service filled by authority of the President under section 203 of the economy 
act may be selected from among employees already in the service, even though 
the action results in increasing the pay of the employees when thus appointed 
to a higher position. Decision is requested whether this can also be done in 
eases where the appointment is temporary or made in an emergency under the 
same section of the economy act. 


Sections 202 and 203 of the economy act provide in part as follows: 


Sec. 202. No administrative promotions in the civil branch of the United 
States Government or the government of the District of Columbia shall be 
made during the fiscal year ending June 30, 1933: Provided, That the filling 
of a vacancy, when authorized by the President, by the appointment of an 
employee of a lower grade, shall not be construed as an administrative promo- 
tion, but no such appointment shall increase the compensation of such employee 
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to a rate in excess of the minimum rate of the grade to which such employee 
is appointed, unless such minimum rate would require an actual reduction in 
compensation. * * * 

Sec. 203. No appropriation available to any executive department or inde- 
pendent establishment or to the municipal government of the District of Colum- 
bia during the fiscal year ending June 30, 1933, shall be used to pay the com- 
pensation of an incumbent appointed to any civil position under the United 
States Government or the municipal government of the District of Columbia 
which is vacant on July 1, 1932, or to any such position which may become 
vacant after such date: Provided, That this inhibition shall not apply (@) to 
absolutely essential positions the filling of which may be authorized or approved 
in writing by the President of the United States, (b) to temporary, emergency, 
seasonal, or cooperative positions, * * *. 


The only exception to the prohibition in section 202 against admin- 
istrative promotions is “ the filling of a vacancy, when authorized by 
the President, by the appointment of an employee of a lower grade.” 
Therefore, while a temporary or an emergency position may be filled 
under section 203 (b) without the prior authorization or approval 
of the President, the promotion of an employee already in the service 
to fill such a temporary or emergency position without the approval 
of the President, which would result in an increase in compensation 
of the employee promoted, is prohibited as an “ administrative pro- 
motion.” Furthermore, if the duties of a position that has become 
vacant can be carried on by the assignment thereto of an employee 
in some other position, it would seem that the vacancy is not one 
excepted from the inhibition of section 203 under (b) of the proviso 
thereof. See decision of August 19, 1932, A-44036, 12 Comp. Gen. 259. 

If it is desired to have the duties of a temporary or emergency 
position performed by employees already in the service who are 
receiving compensation at rates less than paid for the temporary or 
emergency positions, the procedure could be to assign or detail the 
employees temporarily without change in compensation until the 
positions may be properly filled. 

The question presented is answered in the negative. 


(A-44536) 
ECONOMY ACT—FURLOUGH DEDUCTIONS 


There is no difference in the application of section 101 (b) of the economy act 
and the rules promulgated thereunder by the General Accounting Office 
between per annum employees paid for every day in the year who are not 
required to work on Sundays and holidays and those who are required to 
work on Sundays and holidays. As to either class of employees, the statute 
specifically requires a furlough of one calendar month, to be taken all at 
one time or fractionally in shorter periods, and for the latter purpose only 
24 working days constitute a calendar month. 


Comptroller General McCarl to the Secretary of War, September 14, 1932: 


Consideration has been given to your letter of September 7, 1932, 
as follows: 


Your interpretation of the following case arising under the legislative appro- 
priation act approved June 30, 1932, is requested. 











356 DECISIONS OF THE COMPTROLLER GENERAL 






An employee of the engineer department at large, Memphis, Tennessee, em- 
ployed as pilot in temporary status, whose rate of pay was $3,000 per annum, 
was carried on the rolls of the Memphis District from July 1-12, and July 21, 
1932, making a total of 13/30 month. He was on economy act legislative fur- 
lough for the period July 3-7, 1932, inclusive. This employee was employed on 
a 365-day year basis, that is, he was required to render service on each day of 
the week and on holidays. Had the basis of his employment been that of the 
ordinary employee on an annual salary, deductions during the period of 
absence on legislative furlough would have been made for the period July 5-7, 
1932, only, July 3 having fallen on Sunday and July 4 being a national holiday. 
However, as under the terms of his employment he would have been required 
to render service on Sunday, July 3, and Monday, July 4, had he been available 
for duty, it was considered by ‘the district engineer that deductions should be 
made for those days, each being a “ working day” under the contract of em- 
ployment of this employee. Deductions therefore were made at the rate of one 
and one-fourth days for each day of absence on furlough from July 3-7, 1932, 
inclusive. 

This employee has not been employed since July 21, 1932, and it is unlikely 
that he will again be employed during the current fiscal year. It appears there- 
fore that too much money has been impounded in this case and that the em- 
ployee probably is due to receive a refund of an excess amount deducted from 
his compensation. Ruling is requested as to whether in the case of an annual 
employee whose contract of employment contemplates the actual rendering of 
service on every day in the year furlough deductions should not be made at 
the rate of 1/30 of a month’s salary or one day’s pay for each day of absence 
on legislative furlough, since to deduct one and one-fourth days’ pay for each 
working day in such case would result in a deduction in excess of one month’s 
pay for one month’s absence, a result not contemplated by the law. 

If deductions on the basis indicated would not be proper, should the deduc- 
tions have been made at the rate of one and one-fourth days’ pay for July 5-7 
only, and the employee paid for Sunday, July 3, and Monday, July 4, 1932? 

The district engineer reports that the employee actually was paid on the 
following basis: 
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July 1-12, 12/30_____._.._-.---| $100.00 $9. 72 $52. 10 $38. 18 
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Information is requested as to amount to be refunded to the employee, if any 
refund be due. 


There is no difference in the application of section 101 (b) of the 
economy act and the decision of this office dated July 8, 1932, 12 
Comp. Gen. 16, between per annum employees paid for every day 
in the year who are not required to work on Sundays and holidays, 
and those who are required to work on Sundays and holidays. It is 
within administrative authority, due to the exigencies of the service, 
to require all per annum employees to work on Sundays and holi- 
days. As to either class of employees, the statute specifically requires 
a furlough of one calendar month to be taken either all at one time 
or fractionally in shorter periods, and for the latter purpose only 24 
working days constitute a calendar month. 

There should be applied to the class of employees in question who 
are required to work on every day of the year the principles stated in 
the decision of July 8, 1932, supra. 
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If the employee in question was a temporary employee, as stated, 
he was not subject to legislative furlough under section 101 (b) of 
the economy act, but was subject to the salary reduction prescribed 
under section 105 (d) (6) and his compensation for the period actu- 
ally employed should have been reduced by 81% per cent, the amount 
deducted to be impounded. In such cases the reduction so made does 
not entitle the employee to any time off without further loss of pay. 
See decision of July 20, 1932, 12 Comp. Gen. 84, and decisions of 
August 8, 1932, A-43642; August 9, 1932, A-43840, and August 17, 
1932, A-43832. 

You do not state that a claim for refund has been filed by the em- 
ployee. In the absence thereof no refund should be made. If a 
claim has been filed, or is filed hereafter, the same should be for- 
warded with administrative report and recommendation to this office 
for direct settlement. 


(A-44267) 


ECONOMY ACT—REDUCTION OF AMOUNTS FOR THE CONSTRUC- 
TION OF PUBLIC BUILDINGS 


The provisions of section 320 of the act of June 30, 1932, 47 Stat. 412, reducing 
10 per cent the limit of cost for the construction of public buildings and 
public improvements contained in prior authorizations, are for application 
only where there is a specific amount of cost fixed either by the appropria- 
tion or by prior authorization of law, and are not applicable in cases where 
a lump sum has been appropriated for a general class of public buildings 
and public improvements and as to which no prior authorization has fixed 
the limit of cost for particular projects. 


Comptroller General McCarl to the Secretary of Agriculture, September 16, 
1932: 


There has been received your letter of August 23, 1932, as follows: 


Reference is made to section 320 of the so-called economy act (Public 212, 72d 
Congress). Uncertainty exists as to the effect, if any, of this section upon 
(A) the improvement subappropriation under salaries and general expenses in 
the Forest Service section of the 1933 appropriation act, passed after the econ- 
omy act, (B) the (a) authorizations and (b) appropriation for forest roads 
and trails in the miscellaneous section of the appropriation act, and (C) the 
appropriation for national-forest highways and for construction and main- 
tenance of roads, trails, etc., in section 301 (a) (2) of the emergency relief and 
construction act of 1932. (Public No. 302, approved July 21.) 

The questions in this connection are: 

1. Does section 320 apply (a) to construction of the class covered by the 
above-mentioned appropriations, which are in general terms for the purposes 
specified, with no amount fixed as to any project, or (b) only to projects carry- 
ing specific authorizations, such as a building or other improvement for which 
a definite amount theretofore had been authorized? 

2. If the provisions of section 320 apply to 1 (a), to what part of the appro- 
priated funds will the reduction of 10 per centum be applied? All of these 
funds are applicable both to construction and maintenance, while the reduction 
applies only to construction. Of the improvement subappropriation an appreci- 
able amount is necessary for maintenance of existing improvements; the same 
is true of the forest development portion ($3,000,000 annually) of the forest 
roads and trails appropriation. 
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It is assumed that the building limits in the forest roads and trails appropri- 
ation are reduced 10 per centum, as in the case of the building limitation in the 
Forest Service salary and expense section. 

It is, therefore, requested that you advise this office just what procedure 
should be followed under the questions above outlined. 


Section 320 of the economy act of June 30, 1932, 47 Stat. 412, 
provides that: 

Authorizations heretofore granted by law for the construction of public build- 
ings and public improvements, whether an appropriation therefor has or has 
not been made, are hereby amended to provide for a reduction of 10 per centum 
of the limit of cost as fixed in such authorization, as to projects where no 
contract for the construction has been made. As to such projects where a 
contract has been made at a cost less than that upon which the authorization 
was based, such cost shall not, unless authorized by the President, be increased 
by any changes or additions not essential for the completion of the project as 
originally planned. 


The provisions of this law would appear to contemplate the exist- 
ence of a prior law limiting the amount to be expended on a particu- 
lar project in that it provides for amending the prior authorization. 
However, in view of the provisions of section 803 of the economy act 
providing that the provisions of part 2 of said section under which 
section 320 is included are made applicable to the appropriations 
available for the fiscal year 1933, whether contained in acts prior or 
subsequent to the date of the approval of that act, has the effect of 
making the provisions of section 320 applicable to authorizations 
contained in appropriations for public buildings and public improve- 
ments for the fiscal year 1933, regardless of the fact that there may 
have been no prior authorizations limiting the amount to be expended 
for a particular project. See decision of August 5, 1932, A-43587. 

However, in cases where appropriations are made in a lump sum 
for the construction in general of buildings and improvements of 
a particular class or in a particular service without limitation, either 
in the appropriation or in a prior law, there would be no basis for 
the application of section 320 in that there being no authorization 
for the amount to be expended for a particular project the limit of 
cost has not been fixed by law, and, therefore, there could be no 
amending of an authorization for the expenditure of a particular 
sum for a given project. 

Accordingly, in specific answer to the first question submitted by 
you, I have to advise that section 320 does not apply to the construc- 
tion appropriations made in a lump sum without specifying a fixed 
amount for a given project, but only to projects carrying specific 
authorizations, such as a building or other public improvement for 
which a definite amount theretofore or in the appropriation has been 
authorized. 

In view of the answer made to your first question, it appears 
unnecessary to answer the second question submitted by you. 
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(A-44495) 


ECONOMY ACT—-GOVERNMENT EMPLOYEES AS WITNESSES WHEN 
ON LEGISLATIVE FURLOUGH 


Government employees subpeenaed to attend court as witnesses while on legis- 
lative or administrative furlough without pay may be paid the usual witness 
fees and mileage in accordance with section 3 of the act of April 26, 1926, 
44 Stat. 324, as temporarily amended during the fiscal year 1933 by sec- 
tion 323 of the economy act. 


Comptroller General McCarl to the Attorney General, September 16, 1932: 
There has been received your letter of September 3, 1932, as follows: 


The attendance of Government officers and employees as witnesses for the 
Government, in cases pending in the United States district courts, during the 
period such employees are on “ legislative furlough leave” or “ administrative 
furlough ” raises the following questions: 

(1) When an officer aitends as a witness to testify to facts officially investi- 
gated by him, and such attendance is on a day when he is on “ legislative fur- 
lough leave,” should he be treated as in a duty status, and paid the usual per 
diem of $5.00 and traveling expenses, or should he be treated as in a nonduty 
and nonpay status, and be paid the statutory fees and mileage? 

(2) When an officer or employee is subpeenaed as a witness for the Govern- 
ment and testifies to facts which were not officially investigated by him and 
with which he has had no official connection, during the period he is on “ legis- 
lative furlough leave,” should he be paid his usual expenses of travel and sub- 
sistence, as in a duty status, or should he be paid fees and mileage? 

(3) What would be the proper amounts, if such officers or employees testify 
as witnesses for the Government, during the period they are on enforced 
“administrative furlough ”? 


As in each of the three cases presented the employees would be on 
leave without pay; that is, in a nonduty and nonpay status, a sub- 
pena to attend court as a witness—regardless of where or how they 
learned the facts concerning which they are to testify—would not 
operate to place them in a pay status, and, accordingly, they may be 
paid the usual witness fees and mileage in accordance with section 3 
of the act of April 26, 1926, 44 Stat. 324, as temporarily amended, 
during the fiscal year 1933, by section 323 of the economy act, 47 Stat. 
413. See 10 Comp. Gen. 329. 


(A-44410) 


ECONOMY ACT—EMERGENCY RELIEF AND CONSTRUCTION ACT— 
30-HOUR WEEK—FOREST SERVICE 


There is no prohibition against direct employment of personnel by the Govern- 
ment under the appropriation item “Improvement of the National For- 
ests” in section 301 (a) (2) (B) of the emergency relief and construction 
act of July 21, 1932, 47 Stat. 716, who are subject, in so far as practicable, to 
the 30-hour week prescribed in the statute for such personnel with the 
exception of executive, administrative, and supervisory positions, and the 
rates of compensation of those employees not subject to the classification 
act may be fixed upon a per diem, weekly, monthly, or annual basis. 

The 30-hour work week, either of 5 hours on 6 days or 6 hours on 5 days, is part- 
time employment subject to 814 per cent reduction in compensation for im- 
pounding under the terms of the economy act. To determine the per annum 
equivalent of such part-time employees paid on an hourly or daily basis, the 
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daily earnings during the regular hours of work should be multiplied by 
307 under the terms of section 104 (c) of the economy act. 

Time lost during regular working hours because of inclement weather by em- 
ployees on a 30-hour work week may be made up by working additional 
time on other days of the week equal to the time lost. 


Ogee General McCarl to the Secretary of Agriculture, September 17, 


Consideration has been given to your letter of August 29, 1932, as 
follows: | 


Reference is made to section 301 (a) (2) and section 307 of the “ Emer- 
gency relief and construction act of 1932” (Public, 302). 

Section 307 in part is to the effect that all contracts let for construction 
projects under the act shall be subject to the condition that, so far as prac- 
ticable, no individual directly employed on the project shal! be permitted to work 
more than 30 hours in any one week. Most of the work under section 301 (a) 
(2) (C) will be handled in the same manner as projects paid from the funds 
for “ Improvement of the national forests” in the agricultural appropriation act, 
crews being employed by the Forest Service instead of letting the work under 
contract. It is our understanding that the 30-hour requirement does not neces- 
sarily apply to such work not placed under contract, but conforming to the 
spirit of the act it is planned in various cases where considered practicable to 
adopt the principle of the 30-hour week (1) by establishing a 6-hour day and a 
5-day week, and (2) by establishing a 5-hour day with a 6-day week. (working 4 
hours on Saturday with pay for 5 hours), the latter being especially desirable 
as the days become shorter where it is desired to employ two shifts of men. 

Under the provisions of the so-called economy act (Public, 212) the following 
questions arise on which your decision is desired : 

1. For the 5-hour and 6-hour days, as above mentioned, may the wages be at 
per diem, weekly, monthly, or annual rates, or must an hourly rate be used? 
For instance, in a particular position my we establish a per diem rate of $3 
for a 5-hour day or $3.60 for a 6-hour day or must we apply an hourly rate 
(60¢ in this example) to these short days? May the wages be stated at monthly 
and annual rates based on 5 and 6 hours a day, respective:y; for example, may 
we employ at a rate of $60 a month with the understanding that (a) work will 
be required five days a week for five hours a day with four hours on Saturday, 
making a total of 29 hours a week with pay for 30, or (b) that work will be 
required 6 hours a day, 5 days a week? 

2. In these cases what will be the basis of arriving at the annual equivalent? 

(a) If the hourly or daily rates are used, will the annual equivalent be the 
earnings for the established 5-hour day or 6-hour day, as the case may be, multi- 
plied by 307? In this connection see answer to question No. 2, Decision 
A-43734, dated August 8, to this department. 

(b) If monthly rates are permissible with the understanding that work will 
be required only 29 hours or 30 hours a week, will the monthly rates so estab- 
lished be multiplied by 12 to compute the annual equivalent? 

8. Assuming that the regular working day of five hours in the one case and 
six in the other will be the basis of the annual equivalent, would it be per- 
missible to increase the working day to compensate for lost time (1) at hourly 
rates and (2) at other than hourly rates? For example, if weather conditions 
prevent work on Monday, may (a) the 5-hour employee where practicable be 
worked 7 hours on Tuesday, 6 hours on Wednesday, Thursday, and Friday, and 
4 hours on Saturday, making a total of 29 hours for the week, and (b) the 
6-hour employee worked 6 hours a day for the remaining 5 days, Tuesday to 
Saturday, inclusive, without in either case changing the computation of the 
annual equivalent, or in the second case conflicting with the Saturday half 
holiday law? 

4. When the rate is above the $1,000 equivalent will the impoundage for the 
5-day week of 6 hours a day be 814% of the earnings (with no reduction below 
the $1,000 annual equivalent) or should we state the earnings as 11/10ths of 
the 6-hour daily wage fixed for the job and impound 1/11th of that amount? 

5. Will your rulings on the above questions be limited to the funds under 
Public 302 or will they apply also to the funds for “ Improvement of the national 
forests” in the Forest Service section of the department’s appropriation act, 
the forest roads and trails funds in the same act, and the fund “ Roads and 
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trails for States, national forest fund,” under the act of March 4, 1913 (37 
Stat. 843), appropriating for road and trail purposes 10% of the national forest 
receipts in the event it is decided to apply the 30-hour-week principle to these 
funds? 


Section 301 (a) (2) (A) and (B), not (C) as stated in your letter, 
and section 307 of the emergency relief and construction act of 1932, 
dated July 21, 1932, 47 Stat. 716, provide as follows: 

Sec. 301. (a) For the purpose of providing for emergency construction of 
certain authorized public works with a view to increasing employment and car- 
rying out the policy declared in the employment stabilization act of 1931, there 


is hereby appropriated, out of any money in the Treasury not otherwise appro- 
priated, the sum of $322,224,000, which shall be allocated as follows: 


* * * * ” * * 


(2) For expenditure in emergency construction during the fiscal year ending 
June 30, 1933, $16,000,000, as follows: (A) For the construction and improve- 
ment of national-forest highways, $5,000,000; (B) for the construction and 
maintenance of roads, trails, bridges, fire lanes, and so forth, including the 
same objects specified in the paragraph commencing with the words “ Improve- 
ment of the national forests” under the heading “ National-forest administra- 
tion” in the agricultural appropriation act for the fiscal year ending June 30, 
1932, approved February 23, 1931 (46 Stat. 1242), $5,000,000; * * *. 

Sec. 307. All contracts let for construction projects pursuant to this title 
shall be subject to the conditions that no convict labor shall be directly em- 
ployed on any such project, and that (except in executive, administrative, and 
supervisory positions), so far as practicable, no individual directly employed 
on any such project shall be permitted to work more than thirty hours in any 
one week, and that in the employment of labor in connection with any such 
project, preference shall be given, where they are qualified, to ex-service men 
with dependents. 


See also appropriation item “Improvement of the national for- 
ests” in the appropriation act for 1933, approved July 7, 1932, 47 
Stat. 627. 

Since there is no prohibition against the direct employment of 
personnel by the Government under the appropriation item “ Im- 
provement of the national forests,” there is likewise no prohibition 
against direct employment of personnel by the Government under 
the appropriation item provided in section 301 (a) (2) (B) of the 
emergency relief and construction act of 1932. That is, the projects 
therein authorized may be executed either under private contracts 
or by direct employment of personnel (labor) by the Government. 

However, contrary to the understanding indicated in your submis- 
sion, the 30-hour week is applicable to both classes of employment. 
Note that the second clause of section 307, containing the 30-hour- 
week limitation, is broadly stated, and provides that “ (except in 
executive, administrative, and supervisory positions) so far as prac- 
ticable, no individual directly employed on any such project shall be 
permitted to work more than 30 hours in any one week.” Obviously, 
the purpose of this restriction is to provide for as many jobs as pos- 
sible from the funds appropriated, which purpose may be defeated 
if the restriction were not applied to personnel employed directly by 
the Government. You are advised, therefore, that in so far as prac- 
ticable, the 30-hour week is required to be adopted for Federal 
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personnel—with the exceptions noted in the statute—employed and 
paid under the emergency relief and construction act appropriations, 
supra, and either of the two plans suggested by you would be 
authorized. 

The questions presented will be considered and answered in the 
order appearing in your letter. 

1. While rates of pay for Federal personnel are ordinarily fixed 
on a per hour, per diem, per annum, or piecework basis, there exists 
no statutory prohibition against fixing a weekly or monthly rate for 
employees not subject to the classification act as extended to the field 
service, which act authorizes only per annum and per hour rates. 
There would be no difference in this respect between the personnel 
paid under the appropriations provided in the emergency relief and 
construction act and Federal personnel paid under other appropria- 
tions, and such bases for fixing compensation rates are applicable 
both to full-time and part-time employment. In the illustrations 
given a per diem rate of $3 for a 5-hour day, or $3.60 for a 6-hour 
day, and a monthly rate of $60, under either plan (@) or (d) sug- 
gested, would be authorized for employees not subject to the classi- 
fication act. For employees subject to the classification act, the same 
monthly rate could be established on the basis of an annual rate of 
$720. That is to say, a 30-hour week is part-time employment, and 
there could be established an annual rate of $720 for 30 hours’ work 
per week under either plan (a) or (b) suggested. As to the applica- 
tion of the Saturday half-holiday law to employees regularly work- 
ing five hours each day, see decision of April 29, 1931, 10 Comp. Gen. 
496. The monthly rate would be one-twelfth of the annual rate. 

2. (a) is answered in the affirmative. In addition to the decision 
cited by you, see decisions of August 9, 1932, A-43785, 12 Comp. Gen. 
215, and August 23, 1932, A-44084, 12 Comp. Gen. 271. As to ques- 
tion 2 (b), reference is made to the answer to question 1. As to em- 
ployees for whom a monthly rate of compensation is authorized, the 
question is answered in the affirmative. 

3. This question is answered in the affirmative. As to the second 
case, compensatory time for work on Saturday in excess of four 
hours may be considered to be the equivalent time lost during the 
same week. 

4. There are involved here only part-time employees who are not 
subject to the 5-day week under section 101 (a) or legislative fur- 
loughs under section 101 (b) of the economy act. Under the pro- 
visions of section 105 (d) (6) of the economy act, 814 per cent of 
the compensation actually earned by these part-time employees should 
be deducted and impounded. Decisions of August 8, 1932, A-43642, 
12 Comp. Gen. 193, and August 9, 1932, A-43840, 12 Comp. Gen. 221. 
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5. In the absence of any statute to the contrary—and there appears 
to be none applicable to personnel paid under the appropriations you 
mention—the rules announced in this decision would be applicable 
to any employee of the Government placed on part time of 30 hours 
per week. 


(A-44541) 


ECONOMY ACT—IMPOUNDING OF 
POSITIONS 















































SALARIES OF VACANT 






the absence of administrative action prior to July 1, 1932, affirmatively 
abolishing vacant positions, or sufficient facts disclosed to show that a 
position had been vacant for so long as to justify a presumption that it 
had been abolished or discontinued, a reduction made by the Congress in 
a personnel appropriation may not be considered as relating exclusively 
to salaries of positions vacant June 30, 1932, or to those becoming vacant 
on July 1, 1932, by operation of law or otherwise, and the impounding of the 
salary rates of such vacant positions is required under the terms of section 
203 of the economy act. 


Comptroller General McCarl to the Secretary of the Treasury, September 19, 
1932: 


Consideration has been given to your letter of September 6, 1922, 
as follows: 






Section 208 of the act of June 30, 1932 (economy act), provides that no ap- 
propriation available to any executive department or independent establishment 
or to the municipal government of the District of Columbia, during the fiscal 
year 1933, shall be used to pay the compensation of an incumbent, with certain 
exceptions, appointed to any civil position under the United States Government 
or the municipal government of the District of Columbia, which is vacant on 
July 1, 1982, and that the appropriations or portions of appropriations unex- 
pended by the operation of that section shall not be used for any other pur- 
poses, but shall be impounded and returned to the Treasury. 

The procedure prescribed by Comptroller General’s decision A-42691, 
A-48276, of July 12, 1932, whereby a full year’s compensation must be im- 
pounded for positions vacant July 1, 1932, apparently was premised on the 
assumption that Congress appropriated a full year’s compensation for all such 
positions. This also seems to be a factor in decision of the same number, 
dated August 2, 1932, wherein it is stated that there may be instances where a 
position has been vacant for so long a time prior to July 1, 1932, that it must 
be presumed the appropriations for the fiscal year 1933 were estimated for on 
the basis of a lower rate than that previously paid the last incumbent. 

There are a number of instances in the Treasury Department where appro- 
priations provided for activities consisting entirely or largely of personal serv- 
ices are materially lower than the estimates included in the Budget for 1933. 
In many such cases the practical effect is that of abolishing previously existing 
positions. In cases of the character under consideration a reasonable and fair 
interpretation would appear to be that the Congress, convinced that the econ- 
omy act’s retirement provisions and limitations on appointments would have 
the effect of abolishing previously existing positions, withheld (did not appro- 
priate) funds therefor, rather than that it appropriated full year’s compen- 
sation for the positions thus abolished in order that such amounts might be 
impounded, while appropriating only part of a year’s compensation for other 
positions. Since no funds were provided by Congress for such abolished posi- 
tions there can be no unexpended balance due to the operation of the statute. 
Hence it would appear that there are no moneys to impound an account of such 
positions. 

As an illustration, the amount included in the Budget for 1933, “ Salaries 
and expenses, mints and assay offices,’ was $1,459,780, of which $1,135,560 
(net) was for personnel. The appropriation provided by Congress for this 
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purpose was $1,339,670, involving a reduction of $120,110. Since this appro- 
priation is mainly for personal services, a large part of the reduction must be 
applied to personnel, resulting in the abolition of previously existing positions. 
The Mint Service estimate for 193883 provided for no increase in personnel, 
but rather for a reduction of fourteen positions and the maintenance of the 
other previously existing positions (see page 530, Budget for 1933). It is, 
therefore, evident that the reduction of $120,110, which had not been allocated 
by Congress to specific objects of expenditure, by heretofore commonly ac- 
cepted interpretation, had the effect of abolishing some of the positions previ- 
ously estimated for. It is only reasonable to assume that the positions thus 
abolished include those of incumbents retired immediately under the terms of 
the economy act and those, if any, which had previously become vacant and 
remained vacant on July 1, 1932, particularly in view of the fact that the 
aggregate amount involved in those retirements and vacancies is substantially 
less than the reduction made by Congress in the amount of the estimate. 


In the absence of a specific provision in the appropriation act 
abolishing or discontinuing positions, or expressly limiting to less 
than a year the period for which certain positions are appropriated 
for, the mere fact that a less amount is appropriated for personnel 
for the fiscal year 1933 than for the fiscal year 1932, or than was 
estimated for in the Budget, may not be regarded as abolishing 
existing positions vacant prior to July 1, 1932, or which become 
vacant on or subsequent to that date by retirement or other separa- 
tions of employees from the service. For instance, in the illustration 
given, the fact that a less amount for personnel was actually re- 
quested by and/or estimated for the Mint Service did not ipso facto 
have the effect of abolishing any rositions that were vacant at that 
time, or which might thereafter become vacant, the appropriation 
being in a lump sum without specifying the number or character of 
positions and without reference to positions which previously were 
filled or vacant. In the absence of administrative action prior to 
July 1, 1932, affirmatively abolishing vacant positions, or sufficient 
facts disclosed to show that a position had been vacant for so long as 
to justify a presumption that it had been abolished or discontinued, a 
reduction made by the Congress in the personnel appropriation may 
not be considered as relating exclusively to salaries of positions 
vacant June 30, 1932, or to those becoming vacant on July 1, 1932, by 
operation of law or otherwise, and the impounding of a salary rate 
of such vacant position is required pursuant to the procedure stated 
in the instructions of July 12, 1932. 

The Congress, in the economy act, provided a procedure which will 
enable administrative offices to keep within the reduced appropria- 
tions for personnel. See section 216 authorizing and requiring 
administrative furloughs the savings from which are not required to 
be impounded, and also the last proviso to section 203, as follows: 


* * * Provided, That such impounding of funds may be waived in writing 


by the President of the United States in connection with any appropriation or 


portion of appropriation, when, in his judgment, such action is necessary and 
in the public interest. 
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(A-8034) 


ACCOUNTING—WAGES AND EFFECTS OF AMERICAN SEAMEN 






Funds in the hands of shipping commissioners representing undelivered wages 
and effects of American seamen which can not be returned to the depos- 
itors are for depositing into the Treasury with interest accrued thereon to 
the credit of a special fund for the payment of claims of the seamen or 
their heirs or legal representatives. 

Funds which can not be identified as belonging to a seaman or other person 
and interest accruing upon funds held by the shipping commissions as can 
not be allocated or identified with any particular seaman’s unclaimed 
wages or effects are for depositing and covering into the Treasury as 
miscellaneous receipts. 


Comptroller General McCarl to the Secretary of Commerce, September 20, 

1932: 

Consideration has been given your letter of June 17, 1932, relating 
to the disposition to be made of funds in the hands of United States 
shipping commissioners, or collectors of customs acting as such, 
which have been or are to be turned over to the disbursing clerk of 
your department as special deposits to be segregated according to 
the several classes of funds now held in separate accounts in accord- 
ance with letter of this office dated June 25, 1932. 

With a view to a proper determination of the question presented 
there should be considered the various classes of funds involved in 
this matter. It is understood that as to such funds as represent 
unclaimed seamen’s wages where the master, owner, or agent of the 
vessel is known, the proper action has been or will be taken to return 
the unclaimed wages to the person or persons depositing the same, 
this being based upon the theory that there is no specific authority 
of law for United States shipping commissioners to receive and hold 
unclaimed seamen’s wages. 

There are for disposition, however, funds representing unclaimed 
seamen’s wages which can not be returned to the master, owner, or 
agent of the vessel because such person is not known, can not be 
located, or will not accept the same. As to such funds, where the 
name of the seaman is known, the money should be deposited into 
the Treasury to the credit of a trust fund to be held for the payment 
of any claims which the seaman or his estate may present on account 
of such unclaimed wages, and in this connection it may be stated 
there should be credited to the seaman’s account not only the amount 
of the unclaimed wages but also any interest thereon which may 
have accumulated and been paid by the bank in which the funds 
were on deposit, upon the theory that the interest follows the prin- 
cipal. United States v. Mosley, 133 U. S. 273. With respect to 
funds, if any, as to which the seaman’s name and the source of the 
money are unknown, they should be deposited and covered into the 
Treasury as miscellaneous receipts, and the same action should be 
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taken with respect to interest in general which has accrued upon 
funds held by the shipping commissioners or acting shipping com- 
missioners, but which can not be allocated or identified with any 
particular seaman’s unclaimed wages. 

In the consideration of this matter, particularly the disposition of 
unidentified funds by depositing and covering same into the Treasury 
as miscellaneous receipts, there has not been overlooked the fact that 
these funds are private moneys not belonging to the Government in 
the first instance. There has been considered also the fact that there 
is no law authorizing the shipping commissioners to assume control 
of seamen’s wages except in cases of deceased and deserting seamen as 
provided in sections 4538 to 4543 and section 4604, Revised Statutes, 
in which it is provided that the shipping commissioners shall within 
one week after receiving such money, wages, etc., turn the same over 
to the district court of the district in which he resides. But while 
there was no authority in the shipping commissioners to accept such 
wages in cases where there was no showing as to the decease or deser- 
tion of the seaman, it appears that the practice for several years has 
been for the master of a vessel to deliver to the shipping commis- 
sioners unclaimed wages of the seamen on the basis that the seamen 
usually applied to the shipping commissioners with a view to obtain- 
ing unpaid wages. Under such circumstances it would appear that 
such unclaimed wages came into the possession of the shipping 
commissioners under color of authority and by virtue of their posi- 
tion, and, they being agents of the United States in acting in such 
matters, it must be considered that in so acting they involved the 
Government at least in a moral sense to see that the funds so received 
by them would be disposed of by delivery to the person or persons 
properly entitled to the same. Following this reasoning further, and 
without invoking the doctrine of escheat, it must follow of necessity 
that as to such funds as can not be disposed of to the rightful party, 
they become the property of the Government. It is upon this basis 
that unidentified funds should be covered into the general fund of 
the Treasury. See, in this connection, for a case analogous in prin- 
ciple, 8 Comp. Gen. 280. See, also, 10 Comp. Gen. 27, and decision of 
May 19, 1930, A-27961. 

It is not believed, however, that the interest to be covered into the 
Treasury should be so covered under receipt title 1850 relating to 
interest on public deposits, as suggested in your letter, as the interest 
involved is not in a strict sense interest on public funds. It would 
appear advisable in this connection to have the Secretary of the 
Treasury designate a proper title to cover in general all unidentified 
funds in this matter to be covered into the Treasury, covering both 
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the interest and the principal, such as “ Unidentified funds deposited 
by United States shipping commissioners.” 

In connection with funds representing proceeds of sale of seamen’s 
effects, it is assumed the names of the seamen are known, and in such 
cases the funds, including the interest which has accrued thereon, 
should be covered into the Treasury to the credit of a trust-fund 
account to be held for the payment by this office of claims submitted 
therefor by the proper parties entitled thereto. In substance, the 
disposition in these cases should be the same as that with respect to 
unclaimed wages, where the name of the seaman is known, and it may 
be advisable to designate one general title such as “ Wages and effects 
of American seamen,” the designation in this respect to be made by 
the Treasury Department. 

The disbursing officer of your department should be advised ac- 
cordingly with respect to the disposition of the funds in question. 
The Secretary of the Treasury has been furnished a copy of this 
letter for the information and guidance of the Treasury Department. 


(A-44487) 


ECONOMY ACT—FURLOUGH DEDUCTIONS—FRACTIONAL PART 
OF A DAY 


If an employee is granted legislative furlough of one-half a day, for which one 
and one-fourth days’ pay is deducted, he may be granted the other one-half 
day’s legislative furlough without further deduction from liis compensation. 


Comptroller General McCarl to J. G. Moore, September 20, 1932: 
Consideration has been given to your letter of September 3, 1932, 
as follows: 


In rendering our semimonthly pay roll for the custodian employees at this 
office, we find that one of the employees had no accrued furlough time up to 
August 15, having furloughed two days the latter part of July and two days 
the first part of August, for which five days’ pay was deducted, or a day and a 
quarter for each day’s furlough. 

During the pay period from August 16 to August 31 this employee furloughed 
on August 30 one-half day, and on August 31 one-half day. Please advise this 
office if the employee in furloughing August 30 one-half day and August 31 
one-half day, should have deducted from his check for two days’ furlough or for 
just one day’s furlough, 

In interpreting the economy bill, we find that a fraction of a day during the 
pay period should be counted as a whole day, allowing the employee to take the 
other fraction of a day at some later date, therefore it would seem proper that 
August 30 be charged as one day, allowing the employee to take the balance 
August 31, which would result in a deduction of one and one-quarter days for 
the semimonthly pay period. 


Your proposed application of the economy act and the decision of 
this office dated July 8, 1932, A-43276, 12 Comp. Gen. 16, is correct. 
That is, there should be deducted and impounded for the last half of 
August one and one-fourth days’ compensation for one day’s fur- 
lough absence, 
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(A-44537) 
ECONOMY ACT—EMPLOYEES PAID FROM PRIVATE SOURCES 


Inspectors under the Engineer Department of the Army, engaged full time on 
the supervision and inspection of private works in navigable waters, whose 
compensation is required to be paid entirely by the private interests, are 
not within the definition of the terms “ office” and “employee” under sec- 
tion 104 of the economy act, and their compensation is not subject to fur- 
lough deductions or impounding, but such inspectors engaged only part time 
on the supervision and inspection of private works, whose compensation is 
paid partly by the private interests and partly from the United States 
Treasury, are officers and employees within the meaning of Title I of the 
economy act and subject to the restrictions thereof, and the restriction on 
leave of absence with pay. 


Comptroller General McCarl to the Secretary of War, September 20, 1932: 


Consideration has been given to your letter of September 7, 1932, 
as follows: 


Section 104 (a) of the legislative appropriation act approved June 30, 1932, 
defines the terms “ officer” and “ employee” as used in Title I and lists certain 
classes of officers and employees who are excluded from that definition. Among 
those excluded are “public officers and employees whose compensation is 
derived from assessments on banks and/or is not paid from the Federal 
Treasury.” 

(a) In the engineer department at large certain inspectors are engaged full 
time on the supervision and inspection of private works in navigable waters 
under War Department permits to various parties. These permits contain the 
following provision: “ That if inspections or any other operations by the United 
States are necessary in the interests of navigation, all expenses connected 
therewith shall be borne by the permittee.” In accordance with the provision 
quoted, while the inspectors are paid on Government pay rolls, the amounts of 
the salaries paid them are billed to the permittee and are reimbursed to the 
United States by the permittee. Ruling is requested, therefore, as to whether 
the inspectors referred to are excluded from the definition “officers and 
employees,” and their compensation not subject to furlough deduction or 
impounding? 

(b) Certain other inspectors are engaged on work of the same class for a 
part of their time, and permittees are charged with that portion of their com- 
pensation which covers the time spent on the inspection of the work under 
permit. In some of these cases the employees are assigned on the permit work 
for a continuous period of considerable length, often for several months; in 
other cases assignments on the permit work alternate frequently with assign- 
ments on purely Government work. Is that portion of the compensation of 
these employees for which the United States is reimbursed subject to impound- 
ing, and shall deductions be made at the rate of eight and one-third per cent 
only from that portion of their compensation which pertains to their employ- 
ment on Government work? Also, may this group of employees be allowed 
annual leave with pay in the proportion which their employment on the permit 
work bears to the total period of their employment during the calendar year? 

It is thought from ruling of the Comptroller General dated July 20, 1932, 
A-43369, that the employees, the conditions of Whose employment are described 
in paragraph (a) above, probably are to be considered as employees “ whose 
compensation is derived from assessments on banks and/or is not paid from the 
Federal Treasury.” 

The portion of compensation of each of the employees referred to in para- 
graph (b) above, paid by the permittee, is not paid from funds contributed by 
a State or by private interests for the performance of a Federal project, but 
is reimbursed in the exact amount paid the inspector. 


In decision of July 16, 1932, 12 Comp. Gen. 69, it was held as 
follows (quoting from the syllabus) : 


In view of section 104 (a) (7) of the act of June 30, 1932, 47 Stat. 400, except- 
ing “public officers and employees whose compensation is * * * not paid 





DECISIONS OF THE COMPTROLLER GENERAL 369 


from the Federal Treasury” from the definition of the terms “ officer” and 
“employee,” the restrictions in Title I of the act relative to the 5-day week, 
legislative furlough, and percentage reduction in compensation are not applicable 
to storekeepers in the Customs Service, nor to customs employees in Puerto 
Rico and the Virgin Islands whose salaries are not paid from the Treasury, 
even though for an accounting or bookkeeping purpose the funds for payment 
of salaries are passed through the Treasury, so long as the ultimate charge is 
not against the Treasury, * * * 


See also decision of July 20, 1932, 12 Comp. Gen. 93, to which you 
refer, and decision of August 26, 1932, A-44129, 12 Comp. Gen. 287. 

Accordingly, the inspectors mentioned in paragraph (a) of your 
letter, whose entire salaries ultimately do not constitute a charge 
against the Federal Treasury, are not within the definition of the 
terms “officer” and “employee,” and their compensation is not 
subject to furlough deduction or impounding. 

In decision of August 9, 1982, A-43819, 12 Comp. Gen. 220, it was 
held as follows: 


* * * However, if employees’ salaries are not paid wholly from donated 
funds, * * * it could not be said that such employees are not paid from the 
Federal Treasury; hence, they would be subject to the applicable provisions of 
Title I of the economy act. 


See also decision of August 21, 1932, A-44259, 12 Comp. Gen. 312. 
In other words, the conditions of exception (7) to the definition 
of “officer” and “employee” contained in section 104 (a) of the 
economy act are not met if any part of the salary of an officer or 


employee during the fiscal year 1933 is paid from the Federal 
Treasury. Therefore, the inspectors mentioned in your paragraph 
(b) are officers and employees within the meaning of Title I of the 
economy act, and subject to the restrictions thereof, including deduc- 
tion and impounding of compensation and restriction on leave of 
absence with pay. 


(A-44560) 


ECONOMY ACT—RETIRED EMERGENCY OFFICER AND UNITED 
STATES COMMISSIONER 


A retired emergency officer who is also a United States commissioner is pro- 
hibited by the provisions of section 212 of the economy act from receiving 
both retired pay plus civilian compensation in the form of fees for services 
as a United States commissioner, in excess of $3,000 per annum. The 
quarter is the basis for computation, and the Veterans’ Administration 
should not pay any amount of retired pay for a quarter until it has ascer- 
tained the umount of fees received as commissioner for such quarter, which 
amount may be shown by the officer in the form of a certified copy of the 
certificate of settlement issued by the General Accounting Office in payment 
of such fees. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
September 20, 1932: 


Consideration has been given to your letter of September 8, 1932, 
as follows: 


I have the honor to refer to section 212, Public 212, 72d Congress (the economy 
act), which denies or reduces the retired pay of the officers enumerated therein 
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while employed in a civil office or position under the United States Government 
or the municipal government of the District of Columbia, or under any corpora- 
tion the majority of stock of which is owned by the United States, and to request 
your decision on the questions presented in connection with the application of 
this section of the law to retired emergency officers who are holding civil offices 
or positions, the compensation of which is fees as distinguished from an annual 
salary. In your decisions of July 14, 1932, A-43204, July 20, 1932, A-43331, and 
August 17, 1932, A-43871, you hold that it is the annual rate of salary which 
controls in the application of section 212, supra, and not the total amount of 
civilian pay and retired pay received during the year. 

The question now before this office is raised in the case of a retired emer- 
gency officer who is holding the office of United States commissioner at Los 
Angeles, California, and whose compensation in that office is by fees paid upon 
submission of quarterly fee bills. The claimant states that the total fees paid 
amount to approximately $2,700 per year, out of which he pays expenses of 
office which run approximately $1,500 per year. He states: “ The exact income 
for any given year can only be computed after payment of last quarter’s fee bill, 
which is usually four or five months after close of the fiscal year.” 

It is requested that you give consideration to this matter particularly with 
reference to the two following questions: 

1. May a retired emergency officer who is employed in a position the com- 
pensation of which is paid by fees as distinguished from an annual salary 
receive both retired pay plus civilian pay in an amount in excess of $3,000 per 
annum? 


2. If not, what is the basis of computing fhe amount of compensation of the 
civilian office or position? 


By decision of August 9, 1932, A-43811, 12 Comp. Gen. 219, to the 
Attorney General it was held that the United States commissioners 
fees were “ compensation” within the meaning of that term as de- 
fined in section 104 of the economy act, and that, in the case of a 
United States commissioner who held, also, office as a deputy clerk 
of court, if the fees claimed, when added to the salary of deputy 
clerk, should exceed $1,000 per annum or $250 per quarter, the aggre- 
gate compensation must be reduced by 814 per cent or such lesser 
amount as will reduce the aggregate to $1,000 per annum or $250 
per quarter. 

Likewise, the fees of United States commissioners should be con- 
sidered as “ compensation ” within the meaning of section 212 of the 
economy act limiting to $3,000 per annum the combined rate of re- 
tired pay and “ annual rate of compensation from such civilian office 
or.position.” Your first question is answered in the negative. 

It is understood your second question relates only to retired emer- 
gency officers receiving retired pay at a rate of less than $3,000 per 
annum retired pay. A retired emergency officer who is a United 
States commissioner—assuming for the present purpose that the pro- 
visions of section 20 of the act of May 28, 1896, 29 Stat. 184, do not 
preclude retired emergency officers from holding office as United 
States commissioners—is entitled to be paid as retired pay only such 
amount as will equal the difference between the amount of fees re- 
ceived as commissioner and the rate of $3,000 per annum, and there 
should be included in the computation the full amount of the fees 
with no allowance for office expenses. 
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The quarter is the basis for computation in such cases, and the 
Veterans’ Administration should not pay any amount of retired pay 
for a quarter until it has ascertained the amount of the fees received 
as commissioner for such quarter, which amount may be shown by the 
officer in the form of a certified copy of the certificate of settlement 
issued by this office in payment of such fees. While this may delay 
the payments of retired pay, such delay would appear to be necessary 
in order to avoid payments in contravention of the provisions of the 
economy act. The second question is answered accordingly. 


(A-44264) 


ECONOMY ACT—POSTAL SERVICE—ALLOWANCE FOR SEPARATING 
MAIL 


If the allowance to a postmaster of the third, fourth, or fifth class for separat- 
ing mail in accordance with section 3859, Revised Statutes, amounts to less 
than $1,000, and is paid to a person not receiving any other compensation 
from the Government, no reduction therein is required by the economy act, 
but if paid to a person receiving other compensation from the Government 
the aggregate of the compensation and allowance must be reduced by 8% 
per cent if in excess of $1,000. 


Comptroller General McCarl to S. J. Yoder, Postmaster, September 21, 1932: 
Receipt is acknowledged of your letter of August 20, 1932, stating 


you have been notified that your allowance for clerk hire of $1,200 
per year has been reduced to $1,100 under the economy act, and you 
request to be informed whether your allowance of $84 per year for 
separating mail is affected. 

The allowance for separating mail is authorized pursuant to sec- 
tion 3859, Revised Statutes, which provides: 

The Postmaster General may designate offices at the intersection of mail 
routes as distributing or separating offices; and where any such office is of the 
third, fourth, or fifth class he may make a reasonable allowance to the post- 
master for the necessary cost of clerical services arising from such duties. 

Section 352 of the Postal Laws and Regulations permits the 
employment from the allowance for clerical assistance of any respon- 
sible or trustworthy persons who are competent and can take the 
oath of office. As the economy act does not require any reduction in 
compensation unless the annual rate exceeds $1,000, if the $84 allow- 
ance for separating mail is paid to a pexson not receiving any other 
compensation from the United States, no reduction therein is re- 
quired. If, however, it is paid to any person whose total compensa- 
tion from the Government, together with this allowance, exceeds 


$4,000 per annum, the aggregate of such compensation must be 
reduced by 814 per cent. 
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ECONOMY ACT—VACANT POSITIONS—IMPOUNDING 


When a vacancy occurs in a position in the mechanical shop, Department of 
Agriculture, the compensation of which ordinarily is paid to a greater or 
less extent from appropriations as reimbursement for work performed, the 
compensation of the vacant position must be impounded from the appro- 
priation primarily liable therefor, no charge being authorized against other 
appropriations when no services are rendered. 


Comptroller General McCarl to the Secretary of Agriculture, September 21, 
1932: 


There has been received your letter of September 13, 1932, as 
follows: 


Question has arisen as to the amount to be impounded, section 203 of the 
economy act, under the following conditions: 

A vacancy has arisen in a position, $1,260 per annum, paid from the appro- 
priation of $125,000 “for salaries and compensation of necessary employees in 
the mechanical shops and power plant of the Department of Agriculture,” agri- 
cultural appropriation act of July 7, 1932. The position is that of chauffeur in 
the consolidated motor-truck pool, a unit of the department motor-transport 
service. Partly the pool does general departmental work, such as the handling 
of mail; more largely, it serves the bureaus of the department in Washington 
on the reimbursement basis, act of May 11, 1922, 42 Stat. 508. For both the 
motor service and the shops as a whole the reimbursement regularly amounts 
to considerably more than the primary appropriation. For 1933, as above 
stated, the appropriation is $125,000; the estimated reimbursements are 
$154,960; the estimated permanent force of shops employees is 145, at an aggre- 
gate salary of $245,760. 

Curtailment of bureau funds for 1933 will lessen the need for general truck- 
ing service, hence the vacancy is not to be filled this year. If, however, the 
entire salary of the position is to be impounded at the expense of the $125,000 
appropriated for compensation of the shops, the scale of charges for reimburs- 
able services to the bureaus must be heightened. It will be readily seen that 
a few vacancies and impoundments under these circumstances would break 
down the central service and reimbursement system altogether. 

Section 203 of the economy act requires the impounding of “the appropria- 
tions or parts of appropriations unexpended by the operation of this section.” 
As the department sees it, in so far as the primary appropriation for the 
mechanical shops is concerned the amount unexpended through the vacancy will 
be, not the entire annual compensation of the position, but the proportion thereof 
representing the time normally given to general departmental work, hence 
properly chargeable to the primary appropriation. The balance, that is, the 
part representing the time normally given to reimbursable work for the bureaus, 
will neither be a saving to the primary fund for maintenance of the shops nor— 
this at least is the department’s view—a saving in the sense of section 2038 to 
any one of the bureau funds which would have contributed by reimbursement 
to the shop appropriation had the position and services continued. 

The proportion of time for this position between general departmental and 
reimbursable bureau services is readily determinable through a cost-accounting 
system recently developed and installed in the shops by the General Accounting 
Office. Our proposal is to enteron the Standard Form 1077 an impoundment 
of the proper proportion of the salary of the vacant position on the above basis, 
witb, of course, a full explanatory note. 

We shall be glad at your early convenience to have a decision on the question 
presented. 


The reimbursement of the appropriation for the mechanical shops 
for work performed for other bureaus of the Department of Agri- 
culture is provided for by the act of May 11, 1922, 42 Stat. 508, in the 
following language: 
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* * * That hereafter the Secretary of Agriculture may, by transfer settle- 
ment through the General Accounting Office, reimburse any appropriation made 
for the salaries and compensation of employees of the mechanical shops of the 
department from the appropriation made for the bureau, office, or division for 
which any work in said shops is performed, and such reimbursement shall be 
the actual cost of labor for such work. 


Section 203 of the economy act, 47 Stat. 403, provides: 


Sec. 203. No appropriation available to any executive department or inde- 
pendent establishment or to the municipal government of the District of Colum- 
bia during the fiscal year ending June 30, 1933, shall be used to pay the com- 
pensation of an incumbent appointed to any civil position under the United 
States Government or the municipal goverment of the District of Columbia 
which is vacant on July 1, 1932, or to any such position which may become 
vacant after such date: Provided, That this inhibition shall not apply (a) to 
absolutely essential positions the filling of which may be authorized or ap- 
proved in writing by the President of the United States, (b) to temporary, 
emergency, seasonal, or cooperative positions, or (c) to commissioned, commis- 
sioned warrant, warrant, and enlisted personnel, and cadets of the Coast Guard. 
The appropriations or portions of appropriations unexpended by the operation 
of this section shall not be used for any other purposes, but shall be impounded 
and returned to the Treasury, and a report of all such vacancies, the number 
thereof filled, and the amounts unexpended, for the period between July 1, 1932, 
and October 31, 1932, shall be submitted to Congress on the first day of the 
next regular session: Provided, That such impounding of funds may be waived 
in writing by the President of the United States in connection with any appro- 
priation or portion of appropriation, when, in his judgment, such action is 
necessary and in the public interest. 


A vacancy in a position in the mechanical shops will result in the 
nonexpenditure from appropriated funds of the total amount of such 
employee’s salary for the remainder of the fiscal year. While it may 
be true that had the employee remained in the service, a portion of 
his compensation would have been paid under an apprapriation other 
than that for the mechanical shops, such fact, however, does not 
authorize the disregarding of the mandatory requirements of section 
203 that the amount of the compensation of such vacant position 
must be impounded. As it would not be permissible to charge any 
portion of the compensation of the vacant position against other 
bureau appropriations, it follows that the whole of the compensation 
of the vacant position must be impounded under the appropriation 
primarily liable therefor. 


(A-43974) 


PUBLIC LANDS—REFUNDED PURCHASE PRICE—UMATILLA 
INDIAN LANDS 


Under the provisions of the act of March 3, 1885, 23 Stat. 340, there is no 
authority to refund to an entryman of Umatilla Indian lands the total 
purchase price paid for the land upon cancellation of the entry for failure 
to meet the statutory requirements as to residence or cultivation. 


Decision by Comptroller General McCarl, September 22, 1932: 


There has been presented to this office for settlement the claim of 
Jennie Stanley Peters for $260.01 in repayment of purchase money 
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and interest paid by her under the act of March 3, 1885, 23 Stat. 340, 
for land embraced in Umatilla cash entry, La Grande, Oreg., No. 522, 

The amount, $260.01, was paid in three installments by the claim- 
ant on the entry involved, as shown by receipt No. 522, dated Septem- 
ber 15, 1902, in the sum of $116.67, covering 40 acres of timbered land 
paid for in full, $50, and first installment (one-third of $200), $66.67, 
for 160 acres of untimbered land at $1.25 per acre; receipt No. 386, 
dated September 15, 1903, covering second installment, $66.66 and 5 
per cent interest, $6.67, total $73.33; and receipt No. 775, dated Sep- 
tember 15, 1904, covering third and final installment, $66.67, and 5 
per cent interest, $3.34, total $70.01. It further appears that for 
some reason, not disclosed by the papers forwarded to this office, 
but presumably because the purchaser failed to reside for one year 
upon the lands purchased and to reduce 25 acres thereof to cultiva- 
tion, the entry was canceled on relinquishment filed February 6, 1906, 
and that the land was later reentered and fully paid for under 
La Grande 05773 and 01026. 

The act of March 3, 1885, 23 Stat. 340, provides for the allotment 
of lands in severalty to the Indians residing upon the Umatilla 
Reservation and for the sale for their benefit of the residue of their 
lands not needed for such allotment. 

Section 2 of said act makes provision for the sale of such residue. 
It is provided therein that a purchaser of any of said lands shall 
be entitled to purchase 160 acres of untimbered lands and an addi- 
tional tract of 40 acres of timbered lands; that he shall pay one- 
third of the purchase price of untimbered lands at the time of pur- 
chase, one-third in one year, and one-third in two years, with interest 
on the deferred payments at the rate of 5 per centum per annum, and 
shall pay the full purchase price of timbered lands at the time of 
purchase; that, before a patent shall issue for untimbered lands, the 
purchaser shall make satisfactory proof that he has resided upon 
the lands purchased at least one year and has reduced at least 25 
acres to cultivation. 

Section 2 further provides: 


* * * No patent shall issue until all payment shall have been made; and 
on the failure of any purchaser to make any payment when the same becomes 
due, the Secretary of the Interior shall cause said land to be again offered at 
publie or private sale, after notice to the delinquent; and if said land shall sell 
for more than the balance due thereon, the surplus, after deducting expenses, 
shall be paid over to the first purchaser: * * * 


The act contains no other provision for any refund to the purchaser 
in the event patent does not issue. 

This act of 1885 is a specific statute exclusively applicable to this 
class of cases involving Umatilla Indian lands, and there is not for 
consideration the general repayment statutes applicable to public 
lands, to wit, act of June 16, 1880, 21 Stat. 287, and the act of March 
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26, 1908, 35 Stat. 48, as amended by the act of December 11, 1919, 
41 Stat. 366. See 10 Comp. Gen. 411. 

When the claimant in this case made application for the Indian 
lands, she, in effect, entered into a contract to pay the Indians there- 
for, and to live upon the land for at least one year and to reduce at 
least 25 acres thereof to cultivation. As she failed to keep such 
agreement, she breached the contract and refund to her of any 
amount paid in connection with her application is authorized only 
in accordance with, and subject to the conditions of, the specific 
terms of the controlling statute; that is to say, no refund in any 
amount in such case is authorized except where, as specifically pro- 
vided for in the statute, the Government terminates the applicant’s 
right to proceed further because of failure to meet some payment 
when due. No provision is made for any refund where the appli- 
cant breaches either of the other two conditions; that is, the condi- 
tions as to residence and cultivation. 

In this case claimant did not fail “ to make any payment when the 
same becomes [became] due,” but evidently she elected not to com- 
ply with one or both of the other conditions—residence and cultiva- 
tion. Therefore no refund is authorized under the law. 

There has not been overlooked the opinion rendered March 8, 1923 
(38 years after the law was enacted and 17 years after the relin- 


quishment in the present case) by the First Assistant Secretary of 
the Interior, 49 L. D. 479, reversing the prior action of the Commis- 
sioner of the General Land Office denying a repayment in a case, such 
as this, where the full amount of the purchase price had been paid 
for Umatilla Indian lands. 

The claim must be and is disallowed. 


(A-44736), (A-44740) 


ECONOMY ACT—BOARD OF MEDIATION — ARBITRATION AND 


EMERGENCY BOARDS — SALARY DEDUCTIONS — TRAVELING 
EXPENSES 


In order to show the savings contemplated by the economy act under all appro- 
priations for personnel for the fiscal year 1933, it is essential that the 
salary rates of all neutral members of the arbitration boards and of all 
members of the emergency boards established pursuant to the provisions 
of sections 7 (e) and 10 of the railway labor act of May 20, 1926, 44 Stat. 
583 and 586, be fixed at rates not in excess of the rates paid prior to July 
1, 1932, for the same or similar duties and responsibilities, but subject to 
the 8% or 10 per cent reduction, such percentages to be deducted in mak- 
ing payments to the officers and impounded. 

Neutral members of the arbitration boards and all members of the emergency 
boards established under the railway labor act of May 20, 1926, 44 Stat. 
583 and 586, while traveling on official business, are controlled by the pro- 
visions of section 207 of the economy act, and may be reimbursed only on a 
per diem in lieu of subsistence basis at rates not in excess of those pre- 
scribed by the statute. 


5919°—33-——-25 
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Comptroller General McCarl to the Chairman of the Board of Mediation, 
September 26, 1932: 


Consideration has been given to your two letters dated September 
17, 1932, as follows: 


The railway labor act—Public, No. 257, 69th Congress (H. R. 9463)—em- 
bodies the particular provisions of law under which the Board of Mediation 
functions. We are sending to you two copies for your convenience in consid- 
ering our queries, which follow: 

In this law section 7 first (e) provision is made— 

(1) For the fixing by the Board of Mediation of compensation for certain 
arbitrators (neutrals, so-called) ; 

(2) A provision for an allowance for necessary traveling expenses; 

(3) + Expense actually incurred for subsistence while serving as an arbi- 
trator.” 

Query: Is any of the foregoing provisions, (1), (2), or (3) in any way af- 
fected by the so-called economy act, and if so, how? 

The railway labor act—Public, No. 257, 69th Congress (H. R. 9463)—em- 
bodies the particular provisions of law under which the Board of Mediation 
functions. We are sending to you two copies for your convenience in con- 
sidering our queries, which follow. 

In this law section 10 provision is made 

(1) For the fixing by the President of compensation for members of an 
emergency board appointed by the President; 

(2) A provision for an allowance for necessary traveling expenses; 

(3) “Expenses actually incurred for subsistence of members of the board.” 

Query: Is any of the foregoing provisions (1), (2), or (3) in any way af- 
fected by the so-called economy act, and if so how? 


Section 7 (e) and section 10 of the railway labor act of May 20, 
1926, 44 Stat. 583 and 586, provide as follows: 


(e) Each member of any board of arbitration created under the provisions of 
this act named by either party to the arbitration shall be compensated by the 
party naming him. Each arbitrator selected by the arbitrators or named by the 
Board of Mediation shal! receive from the Board of Mediation such compensa- 
tion as the Board of Mediation may fix, together with his necessary traveling 
expenses and expenses actually incurred for subsistence, while serving as an 
arbitrator, 

~ * - * 7 »” * 


Sec. 10. If a dispute between a carrier and its employees be not adjusted 
under the foregoing provisions of this act and should, in the judgment of the 
Board of Mediation, threaten substantially to interrupt interstate commerce to 
a degree such as to deprive any section of the country of essential transporta- 
tion service, the Board of Mediation shal! notify the President, who may there- 
upon, in his discretion, create a board to investigate and report respecting such 
dispute. Such board shall be composed of such number of persons as to the 
President may seem desirable: Provided, however, That no member appointed 
shall be pecuniarily or otherwise interested in any organization of employees 
or any carrier. The compensation of the members of any such board shall be 
fixed by the President. Such board shall be created separately in each instance 
and it shall investigate promptly the facts as to the dispute and make a report 
thereon to the President within thirty days from the date of its creation. 

There is hereby authorized to be appropriated such sums as may be necessary 
for the expenses of such board, including the compensation and the necessary 
traveling expenses and expenses actually incurred for subsistence, of the 
members of the board. All expenditures of the board shall be allowed and paid 
on the presentation of itemized vouchers therefor approved by the chairman. 


The independent offices appropriation act for the fiscal year 1933, 
dated June 30, 1932, 47 Stat. 454, under the heading “Board of 
Mediation,” contains the following items: 
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Arbitration boards: To enable the Board of Mediation to pay necessary 
expenses of arbitration boards, including compensation of members and em- 
ployees of such boards, together with their necessary traveling expenses and 
expenses actually incurred for subsistence while so employed, * * * ag 
authorized by the railway labor act * * * the unexpended balances of the 
appropriations for this purpose for the fiscal years 1930 and 1931 are reappro- 
priated and made available for the fiscal year 1933. 

Emergency boards: For expenses of emergency boards appointed by the 
President to investigate and report respecting disputes between carriers and 
their employees, as authorized by section 10, railway labor act, approved May 20, 
1926 (U. 8. C., Supp. V, as title 45, sec. 154), the unexpended balance of the 
appropriation for this purpose for the fiscal year 1931 is reappropriated and 
made available for the fiscal year 1933. 


The neutral members of the arbitration boards provided for under 
section 7 and all of the members of the emergency boards provided 
for under section 10 of the railway labor act unquestionably render 
services “in or under” a “branch of service of the United States 
Government ”; and as their compensation is paid entirely from ap- 
propriated funds, and as they do not come within any of the other 
10 exceptions to the terms “ officer” and “employee” appearing in 
section 104 of the economy act, they are to be regarded as officers 
within the meaning, and subject to the restrictions, of Title I of the 
economy act. As their duties are temporary, and it is presumed to 
be impracticable to apply to them the 5-day week or legislative fur- 
lough under section 101 (a) or (b) of the economy act, their salary 
rates, not in excess of the rates paid for similar services prior to 
July 1, 1932, are subject to the percentage reductions at the rates 
fixed in section 105 (d) of the economy act. 12 Comp. Gen. 84, 193, 
221, 254. Any authority otherwise vested by the railway labor act in 
the Board of Mediation or in the President of the United States to 
fix salary rates in excess of the rates paid for the same or similar 
services as of June 30, 1932, has been suspended during the fiscal 
year 1933 by the provisions of sections 202, 802, and 803 of the 
economy act. 

Therefore, in order to show the savings contemplated by the econ- 
omy act under all appropriations for personnel for the fiscal year 
1933 it is essential for the salary rates of all neutral members of the 
arbitration boards and of all members of the emergency boards to 
be fixed at rates not in excess of the rates paid prior to July 1, 1932, 
for the same or similar duties and responsibilities, but subject to the 
814 or 10 per cent reduction, such percentages to be deducted in 
making payments to the officers and impounded. 

Section 207 of the economy act amends the subsistence expense act 
of 1926 to provide for a per diem in lieu of subsistence at rates not to 
exceed $5 within the limits of the continental United States and 
an average of $6 beyond the limits of the continental United States, 
permanently discontinuing the authority previously existing for re- 
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imbursement of traveling expenses on an actual expense basis. Sec- 
tion 210 of the economy act provides as follows: 
The provisions of all acts heretofore enacted inconsistent with sections 207, 


208, and 209 are, to the extent of such inconsistency, hereby repealed, and such 
section shall take effect on July 1, 1932. 


Accordingly, neutral members of the arbitration boards and all 
members of the emergency boards while traveling on official busi- 
ness are controlled by the provisions of section 207 of the economy 
act, and may be reimbursed only on a per diem in lieu of subsistence 
basis at rates not in excess of those prescribed by the statute. 


(A-42907) 
BURIAL EXPENSES—CIVILIAN EMPLOYEES OF THE ARMY 


A civilian employee of the Army who died at his permanent station at a perma- 
nent military hospital in the United States did not die “ while on duty in 
the field” within the meaning of that term as used in the act of March 9, 
1928, 45 Stat. 251, authorizing appropriations for the burial expense of cer- 
tain military personnel and civilian employees of the Army, and appropria- 
tions made pursuant to that act are not available for payment of his burial 
expenses, except to the extent necessarily incurred, on account of the indi- 
gency of the employee, in the disposition of the remains as a sanitary 
measure, for which other funds were not available. 


_ Decision by Comptroller General McCarl, September 27, 1932: 

The Olinger Mortuaries (Inc.), Denver, Colo., has filed claim for 
$58.50 for the preparation for burial, etc., of the body of Curtis 
Powell, a civilian employee of the Medical Department of the Army 
who died at Fitzsimons General Hospital, Denver, Colo., on Sep- 
tember 28, 1931. 

It appears that the deceased was employed as a ward attendant at 
the said Fitzsimons General Hospital when he died. The quar- 
termaster at the hospital has reported that the father of the de- 
ceased was notified when death occurred and was requested to furnish 
instructions as to disposition of the remains with funds to cover the 
cost; that the father furnished the Denver office of the American 
Express Agency with the cost of transporting the remains by express 
to Lumber City, Ga., but advised that he was unable to raise funds 
to cover embalming the body; and that, as it was necessary, of course, 
that embalming be done promptly, the remains were turned over to 
the Olinger Mortuaries, their services being the cheapest available. 
The itemized bill of this claimant for $58.50 is for casket, embalm- 
ing, shipping case and hearse to depot, and the question is whether 
appropriated funds are available for the payment of such services. 

The act of June 7, 1897, 30 Stat. 86, provides: 
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* * * ‘That hereafter the heads of departments shall not authorize any 
expenditure in connection with transportation of remains of deceased employees, 
except when otherwise specifically provided by law. 


The War Department appropriation act of February 23, 1931, for 
the fiscal year 1932, 46 Stat. 1277, 1802, under “ Cemeterial expenses,” 
provides: 


* * * for recovery of bodies and the disposition of remains of military 
personnel and civilian employees of the Army under act approved March 9, 
ae 


The said act of March 9, 1928, 45 Stat. 251, authorizes appro- 
priations from time to time of such sums as may be necessary for 
burial expenses, etc., of designated military personnel, and— 


* * * for interment or preparation and transportation to their homes of 


the remains of civilian employees of the Army in the employ of the War 
Department who die abroad, in Alaska, in the Canal Zone, or on Army trans- 
ports, or who die while on duty in the field; * * *, 


This language is practically identical with the language used in 
prior War Department annual appropriation acts providing for the 
disposition of remains of officers, soldiers, and civilian employees, 
except that prior to the fiscal year 1923 there was provision for 
civilian employees “ who die while on duty in the field or at military 
posts within the limits of the United States.” See act of March 
4, 1921, 41 Stat. 1386. However, the provision for the burial ex- 
penses of civilian employees who die at military posts within 
the limits of the United States was challenged by members of 
the House Appropriations Committee in the hearings on the War 
Department appropriation bill for 1923—see page 39 of the 
report of such hearings (nonmilitary activities)—such provision was 
eliminated from the bill and has not appeared in subsequent appro- 
priation acts, nor is it in the permanent legislation concerning the 
matter contained in the act of March 9, 1928, supra. It is thus evi- 
dent that the present provision for the payment of burial expenses, 
etc., for civilian employees of the Army “who die while on duty in 
the field” does not include employees who die at military posts 
within the limits of the United States, and that “duty in the 
field ” is used in a military sense rather than to distinguish between 
employees in the departmental service at Washington, D. C., and 
those in the War Department field service at stations away from 
Washington. That the latter class of employees have not been con- 
sidered as coming within the cited provision merely because they 
were stationed away from Washington, see the hearings on the War 
Department appropriation bill for 1927, at page 811, and for 1929 
(nonmilitary activities), at page 33. 

The civilian employee in this case died at his permanent duty sta- 
tion at a permanent general military hospital and consequently may 
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not be considered as having died “ while on duty in the field ” within 
the meaning of the act of March 9, 1928, and it follows that the 
appropriations made pursuant to such act are not available for his 
burial expenses except to the extent necessarily incurred, on account 
of the indigency of the employee, in the disposition of the remains as 
a sanitary measure, for which other funds were not available. See 2 
Comp. Dec. 347; 6 id. 447; 11 id. 789; 26 éd. 8321; A-22914, June 4, 
1928. The item of $23.50 claimed for a casket and $5 for hearse, or a 
total of $28.50, may be viewed as expenses necessarily incurred in this 
respect. It appears there was due the deceased at the date of his death 
accrued salary in the amount of $21.67. Such amount of accrued 
salary will be allowed the claimant in partial payment for the said 
necessary expenses, and the balance of $6.83 will be allowed under 
the said War Department appropriation “ Cemeterial expenses ” for 
the fiscal year 1982. Items of $20 claimed for embalming and $10 for 
shipping case do not appear to have been necessary expenses in this 
respect and accordingly may not be allowed under the appropriation. 
Settlement for the allowable items will issue in due course. 


(A-44269) 


ECONOMY ACT—APPROPRIATIONS—PUBLIC BUILDINGS 


Under section 320 of the act of June 30, 1982, 47 Stat. 412, the 10 per cent reduc- 
tion in the cost of public buildings and public improvements is for applica- 
tion to each project authorized rather than a reduction at that rate to u 
lump-sum appropriation made for several projects. 


Comptroller General McCarl to the Secretary of the Treasury, September 27, 
1932: 


There has been received your letter of September 20, 1932, as 
follows: 


Receipt is acknowledged of your decision of September 1, 1932 (A-—44269), 
which responds to this department’s letter of August 22, 1932, asking the ques- 
tion as to whether section 320 of Public No. 212 is applicable to section 301- 
(a)-10 of Public No. 302, 72d Congress, approved July 21, 1932. 

You have reached the conclusion that the funds made available for public 
buildings in section 301—(a)-10 of the emergency relief and construction act of 
1982 are subject to the reduction of 10% as provided in section 320 of the 
economy act because of the provisions of section 803 in the same act. 

In order that the department may intelligently develop the relief program 
within the allocations set forth in Document 788, it is requested that you state 
whether the department may deduct 10% from the appropriation of $100,000,000 
and allocate the $90,000,000 to the different projects to be authorized by the 
Secretary of the Treasury and the Postmaster General, or whether the depart- 
ment must confine itself to 90% of the allocations as set forth in Document 788. 


Section 320 of the act of June 30, 1932, 47 Stat. 412, provides: 


Authorizations heretofore granted by law for the construction of public 
buildings and public improvements, whether an appropriation therefor has or 
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has not been made, are hereby amended to provide for a reduction of 10 per 
centum of the limit of cost as fixed in such authorization, as to projects where 
no contract for the construction has been made. As to such projects where a 
contract has been made at a cost less than that upon which the authorization 
was based, such cost shall not, unless authorized by the President, be increased 
by any changes or additions not essential for the completion of the project as 
originally planned. 


The apparent intent of this section is to reduce the amount of 
authorization for each project rather than for application to the 
appropriation when a lump-sum appropriation was made to cover a 
number of authorized projects. Accordingly I have to advise that 
the reduction of 10 per centum should be applied to each of the proj- 
ects as set forth in Document 788, rather than a deduction at that 
rate of the total appropriation of $100,000,000. 


(A-44606) 


ECONOMY ACT—IMPOUNDING OF SALARIES OF VACANT POSI- 
TIONS—FEDERAL FARM BOARD 


In the absence of action by the President, pursuant to the last proviso to section 
208 of the economy act, the salaries of all positions under the Federal Farm 
Board vacant as of June 30, 1982, and/or thereafter, are required to be 
impounded. 


Comptroller General McCarl to the Chairman of the Federal Farm Board, 
September 27, 1932: 


There has been received your letter of September 1, 1932, as 
follows: 


Reference is made to a letter from your office of August 18, File A-EML-121, 
addressed to the disbursing officer of this board, regarding the abolition of cer- 
tain positions, the incumbents of which were separated from the service of the 
board in June last. The inquiry in this matter is no doubt based upon your 
decision of August 11, 1932, A-43755, in which it is held that when positions 
carried in the 1933 estimates were abolished by the board (Board of Mediation) 
prior to June 30, 1932, by formal recorded action, they are not impoundable 
vacancies in 1933, but attempted abolition subsequent to June 30, purporting to 
be effective as of that date would not be operative; the salaries of the estimated 
positions would have to be impounded. 

In reply permit me to advise you that formal action to abolish the said posi- 
tions was not taken prior to June 30 last simply because of a lack of knowledge 
on the part of this board as to what positions would be considered “ vacancies ” 
within the meaning of the section above referred to. Had the board been able 
to foresee the necessity for formally abolishing these positions in June, I assure 
you that action would have been taken. 

In this connection, your attention is invited to the fact that the budget of the 
Federal Farm Board for 1933 as submitted to the Congress called for an 
appropriation of $1,397,000 for salaries of employees of the board, and a total 
of $1,880,000 for the administrative expenses of the board. Congress, however, 
reduced the board’s appropriation by $1,080,000, providing only $800,000 for its 
entire administrative expenses. This amount was $597,000 less than the amount 
estimated for salaries of the board’s personnel. 

It is apparent, therefore, that it was the intention of Congress, in reducing 
the board’s appropriation to $800,000, which was approved June 30, 1932, to 
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reduce materially its personnel, and while Congress did not specifically desig- 
nate the positions to be abolished on June 30, its action in reducing the board’s 
total appropriation to an amount less than estimated for during 1933 for per- 
sonnel by $597,000 was equivalent to legislating certain positions out of existence 
on June 30, 1932, and the consequent abolition of such positions. Therefore, in 
view of the action of Congress and the further fact that the board considered 
the positions referred to as abolished when vacated, even though the board’s 
action was not formally recorded, I trust there will be no further question 
raised regarding the impounding of the salaries attaching to the positions for 
which Congress made no provision in the appropriation of the board for 1933. 


In decision of September 19, 1932, to the Secretary of the Treasury, 
A-44541, 12 Comp. Gen. 363, it was held: . 


In the absence of a specific provision in the appropriation act abolishing or 
discontinuing positions, or expressly limiting to less than a year the period for 
which certain positions are appropriated for, the mere fact that a less amount 
is appropriated for personnel for the fiscal year 1933 than for the fiscal year 
1932, or than was estimated for in the Budget, may not be regarded as abolish- 
ing existing positions vacant prior to July 1, 1932, or which become vacant on 
or subsequent to that date by retirement or other separations of employees from 
the service. For instance, in the illustration given, the fact that a less amount 
for personnel was actually requested by and/or estimated for the Mint Service 
did not ipso facto have the effect of abolishing any positions that were vacant 
at that time, or which might thereafter become vacant, the appropriation being 
in a lump sum without specifying the number or character of positions and 
without reference to positions which previously were filled or vacant. In the 
absence of administrative action prior to July 1, 1932, affirmatively abolishing 
vacant positions, or sufficient facts disclosed to show that a position had been 
vacant for so long as to justify a presumption that it had been abolished or dis- 
continued, a reduction made by the Congress in the personnel appropriation may 
not be considered as relating exclusively to salaries of positions vacant June 30, 
1932, or to those becoming vacant on July 1. 1932, by operation of law or other- 
wise and the impounding of a salary rate of such vacant position is required 
pursuant to the procedure stated in the instructions of July 12, 1932. 

The Congress, in the economy act, provided a procedure which will enable 
administrative offices to keep within the reduced appropriations for personnel. 
See section 216 authorizing and requiring administrative furloughs the savings 
from which are not required to be impounded, and, also the last proviso to 
section 203, as follows: . 

“* * * Provided, That such impounding of funds may be waived in 
writing by the President of the United States in connection with any appro- 
priation or portion of appropriation, when, in his judgment, such action is 
necessary and in the public interest.” 


As the appropriation act of June 30, 1932, 47 Stat. 458, provides a 
lump sum for personnel of the Federal Farm Board for the fiscal 
year 1933 without specifying the number or character of the posi- 
tions, and without reference to positions which previously were filled 
or vacant, the same principle stated in the above-quoted decision is 
applicable in the case of the Federal Farm Board. There is nothing 
in the appropriation act, in the economy act, or otherwise, showing 
any intent to exempt the Federal Farm Board from the requirement 
under section 203 of the economy act that the salaries of vacant 
positions be impounded unless such impounding “be waived in writ- 
ing by the President of the United States.” 

It is realized that to impound the salaries of all positions under 
the Federal Farm Board which were made vacant effective July 1, 
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1932, due to reduction in personnel appropriations, would leave the 
board little, if any, funds for personnel for the remainder of the 
fiscal year. However, the responsibility for this condition is not with 
this office, and relief from the condition which now exists in this 
respect can be granted only by the President, in whom the act placed 
the authority and responsibility for any exception to the impounding 
requirement of the statute. 

In the absence of action by the President, this office has no author- 
ity but to impound the amount of the salaries of all positions under 
the Federal Farm Board vacant as of June 30, 1932, and/or there- 
after, in accordance with the procedure stated in the instructions of 
July 12, 1932. 


(A-44803) 
ECONOMY ACT—CHANGE OF LEGISLATIVE FURLOUGH 


Legislative furlough once granted pursuant to the provisions, and within the 
limitations, of section 101 (b) of the economy act and entered upon by the 
employee, which places the employee in a nonpay status, may not be re- 
voked or changed and the employee restored to a pay status unless and 
until there has been an actual return to duty. é 


Comptroller General McCarl to the Chairman of the Interstate Commerce 
Commission, September 28, 1932: 


Consideration has been given to your letter of September 21, 1932, 
as follows: 


One of the employees of the Interstate Commerce Commission was granted 
legislative furlough leave from July 25 to and including August 15, 1932. 
Under date of July 28, 1932, this employee was notified that he would be placed 
on administrative furlough from August 16 to December 31, 1932, and on 
August 15, 1982, he requested that the furlough leave which had been granted 
from July 25 to August 15, 1932, be charged to sick leave, presenting as evi- 
dence a certification from a physician stating the employee had been under his 
care for eye trouble and was incapacitated for duty during the period granted 
as furlough leave. 


May we be advised whether the commission has the authority to grant the 
employee’s request? 


Legislative furlough once granted pursuant to the provisions, and 
within the limitations, of section 101 (b) of the economy act and en- 
tered upon by the employee, which places the employee in a nonpay 
status, may not be revoked or changed and the employee restored to 
a pay status unless and until there has been an actual return to duty. 
Accordingly, your question is answered in the negative. 


(A-44549) 
INTEREST—PREPA YMENTS—DISCOUNTS 


There is no authority in the United States Shipping Board to allow 5 per cent 
discount on the prepayment of interest accruing at the same rate upon 
obligations due the United States which would amount in effect to the 
borrowing of private funds on behalf of the Government, paying interest 
therefor at that rate of discount. 
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Comptroller General McCarl to the Chairman of the United States Shipping 
Board, September 30, 1932: 


There has been received your letter of September 2, 1932, as 
follows: 


On March 15, 1980, the United States Shipping Board entered into an agree- 
ment with the Skinner and Eddy Corporation of Seattle, Washington, to settle 
mutual claims arising out of various relationships between the parties. One 
feature of this settlement was that the Skinner and Eddy Corporation gave the 
Shipping Board five promissory notes, each in the amount of $500,000, and bear- 
ing interest at the rate of 5%, payable semiannually from March 15, 1930, the 
date of the notes. 

The Skinner and Eddy Corporation has paid all interest due to September 
15, 1932, on the unpaid balance of the notes, and has recently tendered payment 
of the interest which will fall due March 15, 1933, provided that a discount of 
5% be allowed in consideration of prepayment. The amount of interest which 
will be due March 15, 1933, on the present balance of the obligation is $27,162.40 
and if payment is accepted on the date tendered, September 1, 1932, the dis- 
counted amount would be $26,455.71, or $706.69 less than the amount due Marcb 
15, 1933. 

It is understood that the allowance of discounts for prepayment of interest 
is not unusual in commercial practice, and is frequently considered to be in 
the best interests of business on the theory that payments should be accepted 
when tendered, and if not then due, the payer is entitled to interest (or 
discount) on the payment made. 

The propriety of such an arrangement in the case of an obligation owed to 
the United States of America, acting by and through the United States Ship- 
ping Board, appears, however, to be somewhat uncertain, and it is requested, 
therefore, that you advise whether the Shipping Board may properly accept 
payment of interest in advance of its due date and allow a discount thereon in 
consideration of the prepayment. 


It is understood there was a castiag up of mutual accounts and 
found to be then due the United States from Skinner & Eddy Cor- 
poration some $2,500,000, which the debtor was unable or not re- 
quired to pay in cash. In lieu of immediate payment the corpora- 
tion was permitted to execute and deliver to the Government its five 
promissory notes, each for $500,000 and bearing interest at the rate 
of 5 per cent per annum, payable semiannually, from date, March 
15, 1930. It is understood all earned and due interest has been re- 
ceived by the Government and that the debtor has now tendered the 
interest that has not been earned but which will be earned and due 
March 15, 1933—with a condition, however, that a discount of 5 per 
cent be allowed in consideration of prepayment. There being no 
interest now due, the arrangement proposed would be in fact an 
advance to or a borrowing of the amount by the Government at 5 per 
cent interest. Not only is the interest rate in excess of the rate the 
Government finds it necessary to pay for the use of private funds, 
but, so far as this office is aware, there exists no authority in your 
board to borrow private funds, as suggested, on behalf of the 
Government. 

If the debtor has funds it desires to employ in connection with its 
indebtedness, no reason is seen why such funds may not and should 
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not be employed in reducing the principal of said indebtedness, and 
thereby the amount of interest accruing hereafter will be lessened 
accordingly. 

In specific answer to the question submitted, I have to advise that 
while there would appear to be no legal objection to the Shipping 
Board accepting payment of interest in advance of its due date, 
there is no authority in the board to allow a discount thereon in 
consideration of the prepayment. 


(A-44880) 


ECONOMY ACT—MILITARY LEAVE FOLLOWING LEGISLATIVE 
FURLOUGH 


Military leave administratively granted to follow immediately a period of legis- 
lative furlough, also administratively granted, is authorized with pay. 11 
Comp. Gen. 469; 12 id. 241, distinguished. 


Comptroller General McCarl to the Secretary of the Interior, October 1, 1932: 


Consideration has been given to your letter of September 24, 1932, 
as follows: 


An attendant at St. Elizabeths Hospital was absent with the approval of 
the superintendent of that institution on legislative furlough for one and one- 
half days on August 5 and 6. Under competent military authority he was 
ordered to military duty and was further absent for this purpose from August 
7 to 21 inclusive. This absence also had the approval of the superintendent. 

In your decision of June 6, 1932 (A-42547), it was held, quoting from the 
syllabus, that— 

“The right of civilian officers and employees of the Government * * * to 
leave of absence with pay * * * accrues only when in a duty status or 
receiving pay from the Government at the time of going on training duty.” 

Having this ruling in mind, your decision is requested whether the employee 
referred to is entitled to military leave with pay for the period from August 7 
to 21 inclusive. 


In the decision to which you refer, 11 Comp. Gen. 469, there was 
considered the case of an employee on leave of absence without pay 
beginning February 7, 1932, who applied for military leave for the 
period April 14 to April 28, 1932, under the act of February 28, 1925, 
43 Stat. 1089, and after quoting the statute, it was held: 


The right to leave with pay under this statute accrues only when the officers 
and employees are in a duty status at the time they go on training duty. This 
is clearly evidenced by the use of the phrase “ without loss of pay, time, or 
efficiency rating.’ That is, the statute could not possibly be invoked where 
an officer or employee, who is a member of the Naval Reserve, is not in a 
duty status or receiving pay from the Government immediately prior to the 
time the training duty begins. See generally 10 Comp. Gen. 116. The statute 
does not authorize pay for training duty, but simply saves civilian pay, etc., to 
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which otherwise entitled for a period not in excess of 15 days in any one 
calendar year when undergoing training by reason of membership in the 


Naval Reserve. 

The instant case presents a different question. The absence with- 
out pay was for legislative furlough required by statute and granted 
for a definite period which was followed immediately by the author- 
ized military leave. The principle stated in the decision cited does 
not apply here. This case is to be distinguished, also, from the case 
considered in decision of August 15, 1932, A-43594, 12 Comp. Gen. 
241, where the employee entered upon military training during a 
period of legislative furlough administratively granted, no military 
leave having been granted. 

Answering your question specifically, you are advised that the 
employee in question is entitled to military leave with pay for the 
period August 7 to 21, inclusive, in the absence of other objection. 


(A-44585) 


ECONOMY ACT—TRAVELING EXPENSES OF EMPLOYEES UPON 
SEPARATION FROM THE SERVICE 





When an employee traveling on official business away from his regular post 

of duty, under orders directing that be return to such post of duty upon 
completion of the official business requiring the travel, is automatically 
separated from the service by operation of a law effective so soon after 
its approval that the employee could not, in due course, be returned to his 
regular post of duty between the time of the President’s approval of the 
act and the effective date of the separation, the return travel, if effected 
promptly, may be regarded as travel on official business and the necessary 
expenses thereof reimbursed accordingly. 


Comptroller General McCarl to Guy L. Seaman, Disbursing Clerk, Interstate 
Commerce Commission, October 3, 1932: 


Consideration has been given to your letter of September 8, 1932, 
as follows: 


There are transmitted herewith, for your consideration, the expense accounts 
of 8. J. Barclay, voucher No. 31,692, in the amount of $11.86, and W. BE. Sidell. 
voucher No. 31,693, in the amount of $10.25. There is also to be considered 
in connection with the account of Mr. Sidell the propriety of the payment of 
$2.61, representing railroad transportation from New Haven, Conn., to New 
York City, secured on T. R. 199,058. 

There are also enclosed herewith preaudit difference statements showing why 
the Audit Division returned the accounts without certification. 

I have carefully read 8 Comp. Gen. 166 referred to in these statements and 
am unable to see where the cases referred to therein are analogous to the 
present cases. 

Both of these men were past 70 years of age, and were working under ex- 
tensions as allowed under the laws in effect prior to the effective date of Public 
212, 72nd Congress. Mr. Barclay was working under a second extension which 
would have terminated September 27, 1933, and Mr. Sidell under a first ex- 
tension expiring August 22, 1933. Both men were in excellent health and 
under ordinary conditions would have been retained until the expiration of 
their extensions. 

As you are well aware, the Act above referred to was signed by the President 
at 11.30 A. M. on June 30, and by the terms of Section 204 of the Act: “On 
and after July 1, 1982, no person rendering civilian service * * * who 
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shall have reached the retirement age prescribed for automatic separation from 
the service applicable to such person, shall be continued in such service, etc.” 
However, there is a saving clause, which is “ Provided, that the President may, 
by Executive Order, exempt from the provisions of this section any person 
when, in his judgment, the public interest so requires.” 

Pursuant to this proviso the Commission asked for the exemption of Mr. 
Barclay and Mr. Sidell, but the President did not deem it expedient to take 
the requested action. Notice of the refusal of the President to act was not 
received in time to notify these men during business hours on July 1, so night 
letters, copies of which are attached to the accounts, were sent, and were 
received the morning of July 2. Mr. Barclay, as indicated in his explanation, 
did not receive his notice until he reported for work, and in order to leave no 
loose ends actually worked until the carriers’ offices closed at noon on that day, 
which was a Saturday. Mr. Sidell received his notice at his hotel and returned 
to his headquarters as soon as possible. 

Mr. Barclay did not return to New York immediately, so paid cash fares, 
claiming only the direct New Haven-New York fare. No receipts were obtained 
by him as the travel regulations do not require receipts for cash railroad fares. 

It is claimed that the two cases referred to herein are differentiated from 
any previously considered and decided in that the separations were caused 
solely by an Act of Congress which became a law only 12% hours before its 
effective date, which fact made it physically impossible to recall the men prior 
to July 1, unless they were to be deprived of any chance for continuing in the 
service under the proviso quoted above. 

It is contended, therefore, that as these men were away from their head- 
quarters, traveling on official business under competent orders, and were in- 
voluntarily separated from the service solely under the terms of an Act of 
Congress, approved by the President at such an hour that it was physically im- 
possible to return them to their headquarters before the effective date of the 
law, that the United States is under a moral and legal responsibility to return 
them to their headquarters, and allow them per diem at the usual rate, until 
such return. 

It was merely a fortuitous circumstance that they were so near their head- 
quarters. They might well have been at any one of many points from 400 to 
500 miles distant. There have been emergencies under which men with head- 
quarters in New York have been assigned work on the Pacific Coast. If 
Congress can at any time legislate an employee out of office, without notice, 
solely because of age, or for any other reason not connected with his work, 
or his ability to perform it, and then refuse to pay his way back to his head- 
quarters, it will have the effect of making employees nearing the retirement 
age hesitate to perform any official travel, or will require a change in the 
wording of all appropriation bills which provide for travel of employees, so 
that they will provide in terms for return of the traveler to headquarters in 
all cases of separation not due to the voluntary act or misconduct of the 
employee. 

It is respectfully requested that these accounts be given careful consideration 
because there is a principle involved that may have far reaching effects. 


In decision of September 12, 1982, A~-43854, 12 Comp. Gen. 341, 
it was held that under section 204 of the Economy Act— 

* * * all such persons who had reached the retirement age prescribed 
for automatic separation from the service became automatically separated 
from the service on July 1, 1932, and all salary, pay, or compensation auto- 
matically ceased from that date, except as otherwise provided in the first and 
third provisos of said section, and no administrative action was necessary to 


effect such automatic separation from the service and such cessation of all 
salary, pay, or compensation. See 26 Comp. Dec. 1079; 27 id. 858; 5 Comp. 


Gen. 70; 6 id. 71, 263. 

When an employee traveling on official business away from his 
regular post of duty, under orders directing that he return to such 
post of duty upon completion of the official business requiring the 
travel, is automatically separated from the service by operation of 
a law effective so soon after its approval that the employee could not, 
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in due course, be returned to his regular post of duty between the 
time of the President’s approval of the act and the effective date of 
the separation, the return travel, if effected promptly, may be re- 
garded as travel on official business and the necessary expenses 
thereof reimbursed accordingly. 

The two vouchers transmitted with your letter will be given 
further consideration under the rule above stated and will be re- 
turned in due course. 


(A-44810) 


ECONOMY ACT—TRANSFER OF PERSONNEL FROM PERSONNEL 
CLASSIFICATION BOARD TO CIVIL SERVICE COMMISSION 





Under sections 505 and 506 of the Heonomy Act abolishing the Personnel 
Classification Board and transferring its duties, powers, and functions to 
the Civil Service Commission, there may be transferred from the Board 
to the Commission only such personnel as are essential to the doing of the 
classification work impossible to be absorbed by the officers and employees 
of the Commission, and the classification and compensation of transferred 
personnel may not be changed. 


Comptroller General McCarl to the President of the Civil Service Commis- 
sion, October 4, 1932: 


Consideration has been given to your letter of September 19, 1932, 
as follows: 


The Commission is preparing for the transfer of a part of the personnel of 
the Personnel Classification Board to the Civil Service Commission in conformity 
with Sections 505, 506, 507, 508, and 509 of Public No. 212, 72d Congress 
(Economy Act). 

Sections 505 and 506 of that Act read as follows: 

505. The duties, powers, and functions of the Personnel Classification Board 
are hereby transferred to the Civil Service Commission; and 

(a) the Personnel Classification Board, and the position of director of 
classification, are hereby abolished ; 

(b) all records and property, including office furniture and equipment, of the 
Board are hereby transferred to the Civil Service Commission ; and 

(c) such of the officers and employees of the Board, as in the judgment of 
the Civil Service Commission, are indispensable to the efficient operation of the 
commission, are hereby transferred to such commission, and all other officers 
and employees of such Board skall be dismissed. 

506. Any transfer of officers or employees under section 505 shall be without 
changes in classification or compensation, but the Civil Service Commission is 
authorized to make such changes in the titles, designations, and duties of such 
officers and employees as may be deemed necessary to carry out the provisions 
of sections 505 to 508, inclusive, of this title. 

In the transfer, realignment of duties will be necessary in some cases since 
certain functions of the Board will be assimilated in certain already estab- 
lished divisions of the Commission’s office and others will be necessary because 
of the change in the functional arrangements within the new Division of 
Personnel Classification which will be set up within the Commission. 

It has been discovered that certain of the employees of the Board, if trans- 
ferred to the Commission in accordance with present plans, will not be in the 
same grade as other employees of the Commission who have been allocated to 
grades in conformity with the Classification Act and amendments. 

The following questions are submitted in connection with the matter: 

1. If an employee of the Personnei Classification Board is transferred on 
October 1, 1932, to duties which have already been allocated in a different 
grade than the grade in which his position before transfer is allocated, should 
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the employee be paid in accordance with his allocation prior to transfer, or in 
accordance with the allocation of the position to the duties of which he is 
transferred? 


2. If an employee of the Personnel Classification Board is transferred on 
October 1, 1932, to a position which has not heretofore been allocated, should 
the Commission allocate the position and make payments in accordance with 
such allocation, or should payments be made in accordance with the alloca- 
tion of the position from which the employee is transferred? 

3. If the answers to the above questions require payments in accordance 
with the allocation prior to the transfer, will such payments continue as long 
as the employee is continued in the employment of the Commission, or will 
such payments continue only so long as the employee is continued in the 
duties to which he is transferred on October 1, 1932? 


In view of the fact that the consolidation of the Board with the 
Commission was a part of the economy program; that it was spe- 
cifically provided there should be transferred to the Commission 
only such officers and employees of the Board as are indispensable; 
and that any such transfer of officers or employees be without 
changes in classification or compensation, it appears as the plan and 
purpose of the Congress that some substantial portion of the Board’s 
work could be and should be absorbed by officers and employees of 
the Commission and that there should be transferred only such 
officers and employees of the Board as might be essential to the 
doing of the classification work impossible to be absorbed by officers 
and employees of the Commission. From any other viewpoint the 
arrangement would appear practically void of the economy and 
savings contemplated. The legislation was not intended, of course, 
to provide additional employees for the work that was for doing 
by the, Commission prior to the consolidation. 

With respect to your first question it appears the prohibition 
appearing in the law against changes in classification or compensa- 
tion is controlling. Any other view would require ignoring this 
specific provision. 

As to your second question— 

2. If an employee of the Personnel Classification Board is transferred on 
October 1, 1932, to a position which has not heretofore been allocated, should 
the Commission allocate the position and make payments in accordance with 
such allocation, or should payments be made in accordance with the allocation 
of the position from which the employee is transferred? 

It is not understood how such a situation could occur in view of the 
apparent purposes of the enactment as hereinbefore stated and the 
specific provision that the transfers are to be “ without changes in 
classification or compensation,” but if the facts are submitted in any 
specific case such phase of the matter as may involve the uses of 
appropriated moneys will be considered and decision given thereon. 

As to your third question it may be stated this office has no means 
of knowing what future legislation there may be on the subject. 
However, after the consolidation has been fully accomplished there 
will likely be matters deserving of Congressional consideration with 
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a view to further perfecting the arrangement, and no doubt future 
legislation will be substantially influenced by what it may be possible 
to report to the Congress as to improvements in administration and 
economies effected through the absorption of the Personnel Classi- 
fication Board by the Civil Service Commission. 


(A-44832) 
INDEMNITY BONDS 





Under the appropriation made to carry out the provisions of Public Resolution 

No. 112 of December 20, 1930, 46 Stat. 1032, as amended, there is no 
authority for the Secretary of Agriculture to execute bonds binding the 
United States to indemnify warehouses against losses arising from the 
issuing of duplicate warehouse receipts, as said appropriation igs not 
available to pay either for losses under such bonds of indemnity or for 
‘the premiums thereon. 


Comptroller General McCarl to the Secretary of Agriculture, October 5, 1932: 


There has been received your letter of September 21, 1932, as 
follows: 


In connection with crop production loans made by this Department pursuant 
to the Joint Resolution of Congress of December 20, 1980 (46 Stat. 1032), as 
amended by the Act of February 14, 1931 (46 Stat. 1160), certain crops covered 
by first liens of the Government acquired in accordance with the provisions of 
the law have been accepted as collateral security to loans of borrowers. This 
operation enables a borrower to control the sale of his mortgaged produce, to 
anticipate an increase in the value thereof and at the same time to assure this 
Department that the proceeds derived from the same, when sold, will be first 
utilized in liquidating the Government’s lien thereon. The procedure followed 
in presenting the mortgaged produce as collateral is to deposit it in warehouse 
and to deliver to this Department the receipt issued by the warehouse to the 
depositor, In many instances borrowers surrendering warehouse receipts for 
such a purpose have authorized the Secretary of Agriculture to sell and dispose 
of the crops represented thereby and to apply the proceeds, first, to the pay- 
ment of the Government’s lien, and, second, to disburse the remainder to the 
borrower or those properly claiming under him. It is now deemed desirable 
to dispose of certain cotton held as collateral and in order to do so it is, of 
course, necessary to surrender to a purchaser the warehouse receipt representing 
the same. Unfortunately some of these receipts have been lost or mislaid and 
there is for determination the proper method to be followed in obtaining dupli- 
cate receipts which may be used in lieu of the originals when sales are made. 

An investigation has been made to determine the identity and nature of the 
lost receipts. The Department’s records are clear and specific in this regard. 
The warehouses that issued the lost receipts fall in two general classes: 

(1) Those licensed and bonded under the provisions of the United States 
Warehouse Act of August 11, 1916 (39 Stat. 446), as amended by Acts of 
Congress approved July 24, 1919, February 23, 1923, and March 2, 1931, and 
the regulations of the Secretary of Agriculture issued thereunder. 

(2) Those operating under statutes of the States of Florida, Georgia, South 
Carolina, and Tennessee. 

Reference to both the Federal and State Statutes involved discloses that 
one of the necessary steps to be employed by the holder of a lost warehouse 
receipt in order to have a duplicate issued by the warehouse that issued the 
lost original is to secure the warehouse against loss arising from the issuance 
of a duplicate receipt by the giving of a bond. 

The United States Warehouse Act of August 11, 1916, as amended, which is 
administered by the Secretary of Agriculture, contains the following provisions: 
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Sec. 20. “ That while an original receipt issued under this Act is outstanding 
and uncanceled by the warehouseman issuing the same no other or further 
receipt shall be issued for the agricultural product covered thereby or for any 
part thereof, except that in the case of a lost or destroyed receipt a new 
receipt, upon the same terms and subject to the same conditions and bearing 
on its face the number and date of the receipt in lieu of which it is issued, may 
be issued upon compliance with the statutes of the United States applicable 
thereto in places under the exclusive jurisdiction of the United States or upon 
compliance with the laws of any State applicable thereto in any place not under 
the exclusive jurisdiction of the United States: Provided, That if there be in 
such case no statute of the United States or law of a State applicable thereto 
such new receipts may be issued upon the giving of satisfactory security in 
compliance with the rules and regulations made pursuant to this Act.” 

The existing regulations for cotton warehouses approved by the Secretary of 
Agriculture on April 27, 1931, contains the following provisions: 

“So. 3. PARAGRAPH 1. In the case of a lost or destroyed receipt, a new 
receipt upon the same terms, subject to the same conditions, and bearing ov 
its face the number and the date of the receipt in lieu of which it is issued 
and a plain and conspicuous statement that it is a duplicate issued in lieu 
of a lost or destroyed receipt, may be issued upon compliance with the 
conditions set out in paragraph 2 of this section. 

“Par. 2. Before issuing such new or duplicate receipt the warehouseman 
shall require the depositor or other person applying therefor to make and file 
with the warehouseman (a) an affiidavit showing that he is lawfully entitled 
to the possession of the original receipt, that he nas not negotiated or assigned 
it, how the original receipt was lost or destroyed, and, if lost, that diligent 
effort has been made to find the receipt without success, and (b) a bond in an 
amount double the value, at the time the bond is given, of the cotton repre- 
sented by the lost or destroyed receipt. Such bond shall be in a form approved 
for the purpose by the Secretary, or his designated representative, shall be 
conditioned to indemnify the warehouseman against any loss sustained by rea- 
son of the issuance of such receipt, and shall have as surety thereon preferably 
a surety company which is authorized to do business, and is subject to service 
of process in a suit on the bond, in the State in which the warehouse is 
located or at least two individuals who are residents of such State and each 
of whom owns real property therein having a value, in excess of all exemp- 
tions and encumbrances, equal to the amount of the bond.” 

The State laws impose similar requirements. Decision is, therefore, de- 
sired with respect to the following matters which arise in connection with 
obtaining duplicate receipts from warehouses operating under either the 
United States Warehouse Act or the laws of the abcve enumerated States. 

(1) In such cases does the Secretary of Agriculture have authority to 
execute bonds that will protect warehouses from loss arising from the issuance 
of duplicate warehouse receipts? 

(2) If so, may a bond without surety be given for which the appropriations 
administered under said Joint Resolution of December 20, 1930, as amended, 
will be responsible in the event of loss by the warehouse? 

(3) If a bond may be given and a corporate surety is required, can the bond 
premiums be paid from said appropriations? 


The general rule is that bonds executed in a representative capacity 
to be valid must not be in excess of the authority granted the agent or 
the principal will not be bound thereunder. In a case where the obli- 
gation covered by the bond must depend upon money appropriated 
from public funds, as would be the case in the transactions referred 
to in your submission, your authority to execute bonds of indemnity 
in such cases must, of necessity, depend upon whether public funds 
have been appropriated by the Congress under your jurisdiction for 
the purpose. 

In this connection, attention is invited to the provisions of section 


3679, Revised Statutes, as amended by the act of February 27, 1906, 
5919°—33-—26 
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34 Stat. 48, to the effect that no executive department or other Gov- 
ernment establishment of the United States shall involve the Govern- 
ment in any contract or other obligation for the future payment of 
money in excess of appropriations made therefor unless such contract 
or obligation is authorized by law, and to the provisions of section 
3678, Revised Statutes, to the effect that moneys appropriated for the 
various branches of expenditure in the public service shall be applied 
solely for the objects for which made and for no others. 

The appropriation made by Public Resolution No. 114 of January 
15, 1931, 46 Stat. 1039, to carry out the provisions of Public Resolu- 
tion No. 112 of December 20, 1930, 46 Stat. 1032, as amended by the 
act of February 14, 1931, 46 Stat. 1160, and the authorizing resolu- 
tion, contain no provisions, either in specific terms or by necessary 
implication, indicating that the funds appropriated may be used in 
making payment of premiums on bonds such as referred to in your 
submission, or for the payment of the obligations undertaken under 
such bonds of indemnity. Further, the obligation of the bond would 
involve the Government in an obligation indefinite in amount. Said 
appropriation is made available as provided for in the resolution of 
December 20, 1930, as amended, for loans, advances, and sales with 
respect to seed, fertilizer, feed for work and other live stock and fuel 
and oil for tractors used in crop production and while there are pro- 
vided also, in the appropriation funds for the administrative ex- 
penses in connection with the carrying out of the provisions of the 
resolution as amended, the said appropriation can not be construed 
as including expenses such as those referred to in your submission. 

In specific answer to the question submitted, I have to advise that 
there is no authority in the Secretary of Agriculture to execute bonds 
binding the United States to indemnify warehouses against losses 
arising from the issuing of duplicate warehouse receipts, and that the 
appropriation made to carry out the provisions of the resolution of 
December 20, 1930, as amended, is not available, either to pay for 
losses under such bonds of indemnity, or for the premiums thereon. 

There is noted in your letter the statement that an investigation 
had been made to determine the identity and nature of the lost re- 
ceipts and that the department records are clear in that respect. It is 
suggested the investigation should have gone further with a view toa 
determination of the responsibility for the loss of the receipts. If 
and when such responsibility be established, it may then be possible 
to require the person responsible to post, as an individual, a surety 
bond for the release of the cotton, the premiums upon such bond to be 
paid from his personal funds. 





DECISIONS OF THE COMPTROLLER GENERAL 393 
(A-44527) 
COMPENSATION AFTER DEATH—CLERK OF DISTRICT COURT 


Where a clerk of a United States district court died and the office remained 
vacant from January 19 to April 1, when his successor assumed the duties 
of the office, there is ro legal authority to pay the administrators of the 
estate of said Ceceased clerk of court any salary asserted to have accrued 
to his estate after the date of his death, inasmuch as said deceased officer's 
right to the sulary of the oflice ceased when he died. 

Decision by Comptroller General McCarl, October 7, 1932: 

The State-Planters Bank and Trust Company and James D. Brady, 
administrators of the estate of Joseph P. Brady, deceased, applied 
August 27, 1932, for review of settlement No. 0280968, dated July 1, 
1932, by which was disallowed the claim of said administrators for the 
sum of $1,160 asserted to be due said decedent, Joseph P. Brady, as 
salary for services as clerk of the United States District Court, in the 
Eastern District of Virginia, for the period from January 19 to 
March 31, 1931, both dates inclusive. 

Said item of the administrators’ claim was disallowed for the 
reason, that the right to salary for personal services ceases on the 
death of the person rendering such services. 

In their request for review of the matter, the claimants state: 

Exception is taken to the ruling of your office that “Compensation for per- 
sonal services ceases at the death of the person rendering such services.” The 
services in this case were not personal to Mr. Brady, but followed to his estate 
by virtue of his office and of a bond which he had entered into for the proper 
conduct of his office by deputies until the appointment and qualification of his 
successor. 

Services for which compensation is sought were rendered by the estate from 
January 18, 1931, date of his decease, to April 1st, 1931, the date of the qual- 
ification of his successor. During this period Mr. Brady’s estate was liable 
for the proper conduct of his office under a duty to the Government to see that the 
affairs of the office were properly carried forward with a corresponding right 
of compensation for the performance of these duties and the assumption of 
liability therefor. 

It appears that Joseph P. Brady, at the time of his death on 
January 18, 1931, was the duly appointed and qualified clerk of the 
United States District Court for the Eastern District of Virginia; 
and that the successor to the deceased clerk of said court subse- 
quently was appointed and qualified on April 1, 1931. The adminis- 
trators of the estate of the deceased clerk of said court have presented 
a claim for $1,160, representing the salary asserted to be due for 
services rendered, as representatives of the decedent, in performance 
of the duties of the office of the clerk of said district court of the 
United States during the period beginning January 19 and ending 
March 31, 1931. 

The act of March 3, 1911, 36 Stat. 1087 (Title 28, Sec. 8, United 
States Code), relating to district courts of the United States, 
provides: 
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* * * In case of the death of the clerk, his deputy or deputies shall, 
unless removed, continue in office and perform duties of the clerk, in his name, 
until a clerk is appointed and qualified; and for the default or misfeasances in 
office of any such deputy, whether in the lifetime of the clerk or after his 
death, the clerk and his estate and the sureties on his official bond shall be 
liable; and his executor or administrator shall have such remedy for any 
such default or misfeasances committed after his death as the clerk would be 
entitled to if the same had occurred in his lifetime. 


The contention of claimants would appear to be that the estate 
of the deceased clerk of said court is entitled to be paid the salary 
or compensation that such clerk would have been entitled to, had he 
lived, during the period intervening between the date of his death 
and the date his successor assumed the duties of said office, inasmuch 
as the estate was liable under above-quoted act for the proper 
conduct of the office during such period. 

A clerk of a court is entitled to such compensation only as is 
specifically provided for by statute. Thornton v. Insurance Cos., 
125 Fed. Rep. 250; United States v. Marsh, 106 Fed. Rep. 474, 477; 
and 11 Corpus Juris 862. The fees to be charged and collected by 
clerks of the United States district courts for services performed by 
them or their assistants are provided for by section 823, Revised 
Statutes, as amended by the act of February 11, 1925, 43 Stat. 857 
(Title 28, section 548, United States Code). Under existing statutes 
the fees and emoluments of the office of the clerk of the United States 
district court belong to the Goverument, subject only to the payment 
of the annual salary of the clerk, his deputies and assistants, neces- 
sary clerk hire, and incidental expenses; and the clerk of the court 
is the collecting agency for the Government. See Bean, ete. v. 
Patterson, etc., 110 U. S. 401, 408. The act of February 26, 1919, 
40 Stat. 1182, as amended by the acts of February 11, 1921, 41 Stat. 
1099, and of March 4, 1921, 41 Stat. 1412 (Title 28, sections 557 to 
564, United States Code), authorized the Attorney General to fix 
the salaries of the clerks of the various United States district courts 
on the basis of the volume of business transacted and the amounts of 
fees and emoluments received, and directed that all fees collected by 
such clerks be paid into the Treasury of the United States. 

The rule would seem to be that the compensation of an office is inci- 
dent to the legal title thereto. In Meechem on Public Officers, section 
870, it is said: 

The right to receive or recover salary or other compensation attached to an 
office being vested in him, who is by law the duly chosen and qualified incumbent 


of it, it follows necessarily that when the right of the officer to the office ceases 
* * * his right to longer receive the compensation thereupon ceases ulso. 


Also, with reference to this matter, in Throop on Public Officers, sec- 
tion 443, it is said: 

It has been often held, that an officer’s right to his compensation does not 
grow out of a contract between him and the state, or the municipality by 


which it is payable. The compensation belongs to the officer, as an incident of 
his office, and he is entitled to it, not by force of any contract, but because the 
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law attaches it to the office; and although, during the time for which he claims 
it, he has earned money in other employment. The prospective salary or other 
emoluments of a public office are not the property of the officer, nor the property 
of the state. They are not property at all. They are like daily wages unearned, 
and which may never be earned. The incumbent may die or resign, and his 
place be filled, and the wages earned, by another. * * 


In 46 Corpus Juris 1014 and 1015, it is said: 


The person rightfully holding an office is entitled to the compensation at- 
tached thereto; this right does not rest upon contract, and the principles of law 
governing contractual relations and obligations in ordinary cases are not ap- 
plicable. Public officers have no claim for official services rendered except 
where, and to the extent that, compensation is provided by law, and when no 
compensation is provided, the rendition of such services is deemed to be gratui- 
tous. The right to the compensation attached to a public office is an incident 
to the title to the office and not to the exercise of the functions of the 
om, *->- * 

In this connection see 2 Comp. Dec. 33; 4 id. 601; and the court 
cases there cited, to wit: Riddle v. County of Bedford, 7 Serg. and 
R. 386; Bowman v. State Treasurer, 25 Penn. 23; City of Philadel- 
phia v. Gibson, 60 Penn. 136; Dorsey v. Smith, 28 Cal. 21; People v. 
Potter, 63 Cal. 127; Kimball v. Alcorne, 45 Miss. 151; Bryan v. 
Cottell, 15 Iowa 538, 552; Carroll v. Siebenthaler, 37 Cal. 193; The 
People v. Tieman, 30 Barbour N. Y. 148; Sleigh v. United States, 9 
Ct. Cls. 369. 

In the instant case Joseph P. Brady, clerk of the United States 
District Court in the Eastern District of Virginia, died on January 
18, 1931. After the death of such incumbent the office was vacant 
until April 1, 1931, when his successor assumed the duties thereof. 
During such vacancy period the deceased clerk’s deputies were re- 
quired to perform the duties of the office under the provisions of 
the act of March 3, 1911, supra. The statutes make no provision for 
continuing after his death the payment of the salary allowed by 
statute to the clerk of the United States district court either to the 
administrators of his estate or to any other person. When the in- 
cumbent of said office died, his right to the salary of the office ceased 
because he thereupon ceased to hold the office. 

In view of the facts and circumstances above shown there is no 
legal authority to pay to the administrators. of the estate of said 
deceased clerk of court any salary asserted to have accrued to his 
estate after the date of his death. 

Accordingly, upon review, the settlement of July 1, 1932, must be 
and is sustained. 


(A-44067) 
PURCHASES—DOMESTIC ARTICLES—WAR DEPARTMENT 


In view of the specific provisions in the act of March 8, 1932, 47 Stat. 62, 
requiring that in the purchase of supplies the War Department shall give 
preference to articles of the growth, production, or manufacture of the 
United States, in case of emergency purchases there should be shown the 
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facts in connection with the transaction including a statement as to the 
efforts made by the purchasing officer to carry out the intent and purpose 
of the act. 


Comptroller General McCarl to the Secretary of War, October 12, 1932: 
Consideration has been given your letter of August 12, 1932, as 
to which you inquire by your letter of October 5, 1932, as follows: 


In the administration of the law which requires that in the purchase of 
supplies, the War Department shall give preference to articles of the growth, 
production, or manufacture cf the United States (Public No. 53, 72d Congress), 
purchasing officers have been instructed that when supplies are purchased in 
the open market a certificate, as follows, shall be obtained from the vendor 
and attached to the voucher covering the purchase: 


“Tt is hereby certified that all. of the articles or materials furnished under 


purchase order No. -- are of the growth, production, or manufacture of the 
Spe GE SIE, SOD CIO WEEE Sec cetieececeencescucdnadinndsaegeet “3 


(If no exceptions, so state.) 
It now develops that circumstances arise when it is necessary to make 
emergency purchases of supplies in the open market and the only vendor from 
whom it is practicable to procure the supplies needed refuses to execute the 


certificate above because of lack of knowledge as to the origin of the supplies 
he has for sale. 


It is proposed to issue the following instructions to all purchasing officers 
to cover such cases: 


“When supplies are purchased in the open market and the circumstances 
are such that the purchase must be made from a vendor who refuses to execute 
a certificate that the supplies furnished are of the growth, production, or manu- 
facture of the United States, because of lack of knowledge as to the source 
of the supplies, the purchasing officer will furnish the following statement 
with the voucher covering the purchase: 

“*The vendor refused to execute a certificate that the supplies furnished were 
of the growth, production, or manufaccure of the United States claiming lack 
of knowledge as to the source of the supplies. As the supplies were urgently 


needed it was impractical to seek a vendor who would execute the required 
certificate.’ ” 


Your approval of the proposed procedure is requested. 

The terms of the act of March 8, 1932, are specific in requiring that 
in the uses of appropriations for the support of the War Department 
“the Secretary of War shall, unless in his discretion the interests of 
the Government will not permit, purchase or contract for, * * * 
only articles of the growth, production, or manufacture of the United 
States ” with certain qualifications and limitations not here material, 
the intent being to require a preference being given domestic indus- 
tries in so far as the interests of the Government will permit. 

Normally and in cases where the Secretary of War has not deter- 
mined it to be in the interest of the Government to purchase or 
contract for articles of foreign growth, production, or manufacture, 
the fact of growth, production, or manufacture in the United States 
is for administrative ascertainment and establishment. 

In cases of emergency and necessity for immediate open-market 
purchases, and especially where in the circumstances the need can be 
acquired only from a single source, the end intended by the enact- 
ment to be accomplished does not require unduly delaying such 
purchase because of the refusal or inability of the vendor to supply 
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information showing the article or articles to have been grown, 
produced, or manufactured in the United States. 

In the event of there being only one source of supply available it 
would appear sufficient, to support payment, to show the emergency 
condition, the refusal or inability of vendor to supply the needed 
facts as to origin, and that*there was but one source of supply avail- 
able; but when there is more than one source of supply available to 
the purchasing officer, it would be necessary and in keeping with the 
intent of the law to show in addition, what effort, independent of the 
vendor, was made by the purchasing officer to ascertain the facts. 

Accordingly, in specific answer to the question submitted, I would 
suggest that the instructions to the purchasing officers be a require- 
ment for a showing of the facts involved as herein indicated. 


(A-44939) 
TAXES—EXCISE—CHECKS AND DRAFTS 


The indirect payment of the check and draft tax imposed by section 751 of the 
Revenue Act of June 6, 1982, 47 Stat. 276, on drafts drawn by foreign banks 
on banks in the United States for the transmission to.the Treasurer of the 
United States of fees collected by foreign service officers stationed abroad 
at posts included in fiscal districts, is an expense incident to the trans- 
mission of Government funds and as such may be charged to appropria- 
tions available generally for the payment of such expenses. 


Comptroller General McCarl to the Secretary of State, October, 12, 1932: 


There has been received your letter of September 27, 1932, as 
follows: 


The Revenue Act of 1932, under Section 751, imposes a tax of two cents on 
each check, draft, or order for the payment of money drawn upon a bank, 
banker, or trust company and a ruling by the Deputy Commissioner of the Inter- 
Revenue, under date of August 20, 1932, a copy of which is enclosed, states 

part: 

“While checks and drafts drawn by officers of the United States or of a 
State, county, or municipality, or of a foreign government, in their official 
capacities, against public funds standing to their official credit and in further- 
ance of duties imposed upon them by law, are not subject to the tax, that 
exemption can have no application to a person who in a private capacity draws 
a check or draft as a medium for serving a customer, who may be a representa- 
tive of the United States.” 

The Diplomatic, Consular, and Foreign Service Officers of the Department 
who are stationed abroad are charged with the collection of Government funds 
which, at posts within the Fiscal Districts, may not be used but must be re- 
mitted to the Treasurer of the United States for deposit to the credit of the 
proper fund or appropriation, due credit being allowed the accountable officer 
in his accounts for the amount of such remittance and exchange charges 
made by the bank from which the bill of exchange was purchased. 

In view of the above, your decision is requested as to whether the check tax 
imposed by the Revenue Act is properly payable from appropriated funds. 


The matter as presented by you does not involve, in a strict sense, 


the payment of the check and draft tax as provided by section 751 
of the Revenue Act of June 6, 1932, 47 Stat. 276, but an expense 
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incident to the transmission of the funds to the Treasurer of the 
United States. Under the holding of the Deputy Commissioner of 
the Internal Revenue, as quoted in your letter, the tax is not im- 
posed upon the United States or upon the Government representa- 
tives abroad, but rather it is collected from the drawee bank which 
in turn charges or collects it from the foreign drawer. The ulti- 
mate collection of the tax from the foreign service officer under such 
circumstances should be considered as an expense incident to the 
cost of transmitting the funds to the Treasurer of the United States, 
and, upon such basis, no reason appears why the foreign service offi- 
cer should not be reimbursed therefor under appropriations properly 
chargeable with the expenses of transmitting the fees of foreign 
service officers to the Treasurer of the United States. See, as to other 
expenses incident to the transmission of funds for which foreign 
service officers are entitled to reimbursement, decision of October 30, 
1931, A-39240. 


(A-43782) 


ECONOMY ACT—LEGISLATIVE FURLOUGH—ALLOWANCES IN 
KIND 








An employee subject to legislative furlough must have deducted from his cash 
compensation for the year not only 8% per cent of his total salary (including 
allowances furnished in kind) but also the full fixed value of the quarters 
occupied by or reserved for him during his absence on legislative furlough 
regardless of whether his absence on legislative furlough is taken in one 
full calendar month or for two or more shorter periods. 12 Comp. Gen. 
187 modified. 


Comptroller General McCarl to the Secretary of War, October 13, 1932: 


In decision to you August 5, 1932, question 3 and the answer 
thereto were given as follows: 












“(3) In the event the total compensation, including valuation of subsistence 
and quarters, is to be regarded as compensation for the purpose of applying 
the provisions of the Economy Act, a ruling is requested as to action to he 
taken in the situation described below: 

“Under existing rules and practice an employee on annual leave has been 
charged, prior to the fiscal year 1933, with the determined value of quarters 
maintained for him on Government plant even though he did not occupy those 
quarters. If this same rule is now applied to cases where an employee is on 
administrative furlough without pay for an entire pay period, this will result 
in the employee actually owing the Government the value of the quarters for 
a period during which he received no compensation whatever from the Govern- 
ment. Any employee, whether he takes his furlough without pay in a one- 
month period or intermittently throughout the year, will have had made from 
his compensation during the fiscal year not only the deduction of one month's 
gross pay, but an additional amount equal to the charge normally made for 
quarters for a period of one month. Shall deduction be made for the valuation of 
quarters during the period of absence on the Economy Act legislative furlough 
without pay?” 

8. If an employee is in a nonpay status, whether on administrative or legis- 
lative furlough, or leave of absence without pay, he would not be entitled to 
free Government quarters, the determined value of which is required by law, 
to be considered as part of “compensation.” You are advised, therefore, that 
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an employee on administrative furlough without pay should be charged the 
full determined value of the Government quarters occupied for the period of 
such furlough. In view of the provisions of the regulations referred to, an 
employee on legislative furlough, from whose compensation there already 
would be deducted and impounded 8% per cent of the determined value of 
quarters in the total deduction based on the total salary rate for the position, 
should be charged the remainder of the determined value of the quarters 
occupied, or 9124 per cent thereof. However, if the legislative furlough is 
taken in one period, that is, a full calendar month, not only would no pay 
accrue for that month but the fixed value of the quarters, etc., furnished, 
together with the retirement deduction for that month would be for deducting 
from pay thereafter accruing. 


It was not intended by said decision to reduce the value of the 
quarters furnished or to relieve the employee from paying the full 
fixed value of quarters occupied by or reserved for him while in a 


nonpay status. The sentence in said decision which reads— 


* * * Tn view of the provisions of the regulations referred to, an employee 


on legislative furlough, from whose compensation there already would be 
deducted and impounded 84% per cent of the determined value of quarters in 
the total deduction based on the total salary rate for the position, should be 
charged the remainder of the determined value of the quarters occupied, or 
9134 per cent thereof. 


was intended merely to prevent a double deduction on account of 
quarters. It is now found, however, that a literal application of 
the rule stated in said sentence would result in the total deductions 
for the year on account of quarters being less than the full value 


of the quarters for one month, whereas it was intended that an 
employee subject to the legislative furlough must have deducted 
from his cash compensation for the year not only 814 per cent of his 
total salary (including allowances furnished in kind) but, also, the 
full fixed value for one month of the quarters occupied by or reserved 
for him, regardless of whether his absence on such legislative fur- 
lough is for one full calendar month, or for two or more shorter 
periods. The decision of August 5, 1932, 12 Comp. Gen. 187, is 
modified accordingly. 


(A-44958) 
ECONOMY ACT—POSTAL EMPLOYEES 


In the audit of postal accounts, computation of the 91% per cent of the average 
rate of compensation received by a postmaster or postal employee during the 
calendar year 1981, which is saved under certain conditions by section 
105(e) of the Economy Act, will be based on the average rate of compensa- 
tion received during that portion of the calendar year 1931 that the particu- 
lar postmaster or postal employee occupied the same position he is holding 
during the fiscal year 1933. 


Comptroller General McCarl to the Postmaster General, October 13, 1932: 
In the audit of accounts, there arises a question of the proper basis 
for computing “ 91%4 per centum of the average rate of compensation 
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during the calendar year 1931,” under the provisions of section 105 of 
the Economy Act, in three cases as follows: 

(1) An acting postmaster with salary of $2,700 per annum served from 
January 1, to July 31, 1931, and was then appointed assistant postmaster with 
salary of $2,300 per annum, and served from August 1, to December 31, 1931. 
His salary as assistant postmaster for the fiscal year 1933, is $2,300 per annum. 

(2) A clerk with salary of $2,100 per annum, served from January 1 to June 
30, 1931, and was then appointed Superintendent of Mails at $2,800 per annum, 
and served from July 1 to December 31, 1931, at that rate. On July 1, 1932, 
his salary as Superintendent of Mails was reduced to $2,700 per annum. 

(3) A new postmaster was appointed December 1, 1931, with salary of $1,200 
per annum. The salary of the office from January 1 to June 30, 1931, was 
$1,500 per annum, and from July 1 to November 30, 1931, $1,200 per annum. 


Section 105 of the Economy Act provides, in part, as follows: 
Sec. 105. During the fiscal year ending June 30, 1933— 


(d) In the case of the following persons the rate of compensation is reduced 
as follows: If more than $1,000 per annum but less than $10,000 per annum, 
814 per centum; * * * 


*. * * * - * * 


(5) Postmasters and postal employees of post offices of the first, second, and 
third classes whose salaries or allowances are based on gross postal receipts, 
and postmasters of the fourth class; 


* * * * * * * 

(e) Subsections (c) and (d) of this section shall not operate (1) so as to 
reduce any rate of compensation to less than $1,000 per annum, or (2) so as 
to reduce the rate of compensation of ary of the postmasters or postal employees 
provided for in paragraph (5) of subsection (d) of this section, to a rate which 
is less than 91% per centum of his average rate of compensation during the 
calendar year 1931. 

The “average rate of compensation during the calendar year 
1931” clearly refers to the average rate of compensation received by 
the same postmaster or postal employee in the same position which 
was subject to change during the calendar year because of fluctuation 
in the amount of postal receipts. There is indicated no purpose or 
intent to save to postmasters or postal employees 9124 per cent of the 
average rate of compensation received by more than one person in 
the same position or by the same person in more than one position 
occupied during the calendar year 1931. 

Therefore, in the audit of the accounts, computation of the 91% 
per cent will be based on the average rate of compensation received 
during the portion of the calendar year 1931 that the particular 
postmaster or postal employee occupied the same position he is 
holding during the fiscal year 1933. 

Accordingly, in case (1), there should be deducted and impounded 
814% per cent of the $2,300, or $191.67; in case (2), there should be 
deducted and impounded the difference between 9124 per cent of 
$2,800, which is $2,566.67, and $2,700, the present salary, or $133.33; 
and in case (8), there should be deducted and impounded 814 per 
cent of $1,200, or $100. 
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(A-45049) 
ECONOMY ACT—ADMINISTRATIVE PROMOTIONS—POSTAL SERVICE 


Restoration or partial restoration of the salary rates of the postal employees 
reduced prior to July 1, 1932, as a disciplinary measure, is prohibited 
during the fiscal year 1933, as “administrative promotions” within the 
meaning of section 202 of the Economy Act. 

Comptroller General McCarl to the Postmaster General, October 15, 1932: 

There have been certified to this office the following changes in 
the Railway Mail Service on various Journals dated subsequent to 

July 1, 1932: 


Orders of the Postmaster General, prepared in the office of the Second Assistant 
Posimaster General, affecting changes in salaries and travel allowances in the 
railway mail service 


Salary 


New 


1932. 


Jerry D. Dixon 
Chas. A. Perry 
Ward W. Andrews 
Otto G. Nachtman 
Ernest W. Robbins 


— 


These increases in compensation were questioned by this office under 
the provisions of section 202 of the Economy Act, and decision of 
July 30, 1932, 12 Comp. Gen. 146, wherein it was stated: 


Also, you have certified to this office the restoration of salaries of a number 
of employees of various post offices effective July 1, 1932, under section 11 of the 
act of February 28, 1925, 43 Stat. 1064, providing as follows: 

“Whenever an employee herein provided for shall have been reduced in 
Salary for any cause, he may be restored to his former grade or advanced 
to an intermediate grade at the beginning of any quarter following the reduc- 
tion, and a restoration to a former grade or advancement to an intermediate 
grade shall not be construed as a promotion within the meaning of the law 
prohibiting advancement of more than one grade within one year.” 

It is understod that these employees were permanently, as distinguished from 
temporarily, reduced in grade prior to July 1, 1932, either for a cause or pur- 
suant to proper administrative acticn under statutory authority, and that resto- 
ration to the former grade or advancement to an intermediate grade, would, but 
for the provisions in the Economy Act, be within administrative discretion and 
control. While such restoration or advancement is not to be construed as an 
administrative promotion “ within the meaning of the law prohibiting advance- 
ment of more than one grade within one year,” such actions are to be regarded 
as “administrative promotions” within the meaning of section 202 of the 
Economy Act, and, therefore, are prohibited from becoming effective during the 
fiscal year 1933. 

The settlement of accounts covering periods during the fiscal year 1933 will 
be In accordance with the views herein expressed. 
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There has been received a letter dated September 28, 1932, from 
the General Superintendent of the Railway Mail Service, as follows: 


The clerks referred to in the attached inquiries were restored to their former 
salaries after temporary reductions. It is understood restorations are not 
prohibited in case of temporary reductions. 

It would be unfortunate indeed if we were not permitted to make temporary 
reductions, as some other means of disciplining our men would have to be 
devised. Furthermore, we would be prevented from effecting a materiul 
economy, for in case of a temporary reduction in the Railway Mail Service the 
employee continues on the same job, performing the same duties, but at a lower 
salary. He is closely watched. According to law his record must be reviewed 
at the beginning of each quarter after the reduction, and it is our practice 
to make the restoration when the employee is sufficiently penalized. 

Permanent reductions are different. A clerk permanently reduced is placed 
in a different position or classification and does not come up for restoration at 
the beginning of subsequent quarters. His salary can not be increased by pro- 
motion or restoration without further administrative action selecting, reassign- 
ing, or transferring him to other duties. Restcration after permanent reduction 
therefore is in the nature of a promotion or an appointment to other duties 
acceptable to and desired by the employee and must be withheld under provi- 
sions of the Economy Act, but the prohibitive restrictions can not be extended 
to restorations after temporary reductions without lowering the efficiency of the 
service by hampering the Department’s administrative functions in disciplining 
the men and defeating the very purpose for which the Act was intended— 
economy. 


It is understood that the administrative order of reduction does 
not specify a specific temporary period that the lower salary rate 
will remain in effect. There appears no statutory provision which 
authorizes or requires a temporary reduction in salary rates of postal 


employees as a disciplinary measure, that is, a specified temporary 
period that such a temporary reduction is to remain in force. There- 
fore, such reductions are accomplished solely by administrative action 
taken pursuant to the general authority vested in the Postmaster 
General in the matter of control over personnel of his department 
and such reductions continue in force unless and until there be further 
administrative action to increase the salary rate to the former rate 
or an intermediate rate. Therefore, as the restoration or partial 
restorations of salary rates in such cases is dependent upon adminis- 
trative discretion and action, such increases in compensation must be 
regarded as “administrative promotions” within the meaning of 
section 202 of the Economy Act, and therefore are prohibited from 
becoming effective during the fiscal year 1933. 

You are advised, therefore, that credit will be withheld in the 
postal accounts for the amount of the increase in compensation paid 
the employees in question, as well as any other similar increases. 


(A-45164) 


ECONOMY ACT—LEGISLATIVE FURLOUGHS—FORFEITURE OF PAY 
UNDER ACT MAY 17, 1926 


The deduction and impounding for legislative furloughs under section 101 (b) 
of the act of June 30, 1932, are not applicable to any time an officer of the 
Navy is absent from duty and subject to a forfeiture of pay under section 
2 of the act of May 17, 1926, 44 Stat. 557. 
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Comptroller General McCarl to Lieut. H. R. Hubbard, Disbursing Officer, 
United States Navy, October 18, 1932: 


There has been received your letter of September 29, 1932, request- 
ing decision as follows: 


1, Decision is requested as to what is to be considered the proper procedure 
in computing compensation deductions in accordance with the Act of June 30, 
1632 in the case of commissioned naval officer whose pay is being forfeited for 
absence from duty under Act of May 17, 1926. 

2. The case in question is that of Jefferson Oscar Forte, Chief Pharmacist, 
U. S. Navy, who was admitted for treatment in a misconduct status at this 
hospital on September 16, 1932. The Act of May 17, 1926 provides that no per- 
son in active service in the naval service who shall be absent from his regular 
duties for more than one day at any one time on account of the effects of a dis- 
ease, as distinguished from injury, which is directly attributable to and imme- 
diately follows his own intemperate use of alcoholic liquors or habit-forming 
drugs, shall, except as hereinafter provided, be entitled to any pay, as distin- 
guished from allowances, for the period of such absence. 

3. The account of Forte, as carried on my rolls from August 22, 1932 to Sep- 
tember 30, 1932 (1 month and 9 days) at a monthly rate of pay of $189.00, 
totals $245.70, and is checked for misconduct Sept. 16-30, 1932, $94.50, with a 
compensation deduction for the Furlough Act of June 30, 1932, of $20.48 (this 
being 814% of total pay credited) i. e., $245.70. 


Section 1 of the act of May 17, 1926, 44 Stat. 557, provides: 


That hereafter no person in active service in the military or naval service 
who shal! be absent from his regular duties for more than one day at any one 
time on account of the effects of a disease, as distinguished from injury, which 
is directly attributable to and immediately follows his own intemperate use of 
alcoholic liquor or habit-forming drugs, shall, except as hereinafter provided, 
be entitled to any pay, as distinguished from allowances, for the period of 
such absence, 


By decision of August 20, 1932, 12 Comp. Gen. 262,. it was held 
that the deduction and impounding for legislative furloughs under 
section 101(b) of the act of June 30, 1932, were not applicable to any 
time the employee is absent without pay for any reason other than 
a legislative furlough. See also 12 Comp. Gen. 311. The forfeiture 
of pay required by section 2 of the act of May 17, 1926, supra, covers 
time absent from duty for reasons other than a legislative furlough. 
Accordingly, the deduction and impounding required by section 101 
(b) of the Economy Act are to be applied only to the compensation 
payable to the officer exclusive of the pay forfeited under the 1926 
act. 


(A-45027) 
ECONOMY ACT—APPOINTMENTS 


When an employee has been given an administrative furlough in preference to 
a discharge pursuant to section 216 of the Economy Act, his subsequent 
appointment to a temporary or seasonal position such as is excepted from 
the provisions of section 203, at a higher rate of compensation than he had 
been receiving under his regular appointment, is not to be prohibited as 
an administrative promotion within the meaning of section 202 of said act. 
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Comptroller General McCarl to the Secretary of War, October 19, 1932: 
Consideration has been given to your letter of September 29, 1932, 
as follows: 


By your ruling of September 14, 19382 (A-44521), it is held that while an 
emergency or temporary position may be filled under Section 203 (b) without 
the prior authorization or approval of the President, the promotion of an 
employee already in the service to fill such a temporary or emergency position 
without the approval of the President, which wou'd result in an increase in 
compensation of the employee promoted, is prohibited as an “ administrative 
promotion.” While positions of seasonal nature are not referred to in this 
ruling, it is assumed that the ruling applies equally in the filling of such 
positions. 

A further ruling is requested as to whether an emergency, temporary, or 
seasonal position may be filled by the reemployment of a former employee from 
furlough or lay-off at a rate in excess of that received by the employee under 
former employment, in the event the salary pertaining to the position to be filled 
has been established at the higher rate. 

Two cases which have occurred in the Engineer Department at Large on 
which specific rulings are desired are described below: 

(a) An employee of the grade of Subsurveyman, whose compensation during 
the fiscal year 1932 was at the rate of $1,440 per annum, was furloughed 
without pay upon completion of work on April 30, 1932. On July 16, 1932, a 
number of new positions of Subsurveyman for seasonal work were required 
and because of the duties of the position and the character of the work the 
positions were considered as comparable to positions in the Departmental 
service in SP—5 ($1,800-$2,160). It was expected that in the event of appoint- 
ments from the Civil Service Register the rate of $1,800 per annum would be 
paid. The employee who was furloughed at the rate of $1,440 per annum is 
available for employment in one of these positions and possesses the necessary 
training and qualifications. Decision is requested as to whether he may be 
reemployed to fill one of those positions at the rate of $1,800 per annum, without 
action by the President. 

(b) An employee of the Engineer Department at Large was laid off from the 
position of Carpenter at $1,800 per annum on December 31, 1931. On August 
1, 1932, a vacancy occurred in the seasonal position of Foreman on construction 
work at the rate of $2,300 per annum. The Carpenter possesses the qualifica- 
tions for the grade of Foreman and can be employed in that grade under Civil 
Service Rules. Decision is requested as to whether he may be employed in the 
seasonal position of Foreman at $2,300 per annum without recourse to Presi- 
dential authority for the filling of the position. 


When an employee has been given an administrative furlough in 
preference to a discharge, pursuant to section 216 of the Economy 
Act, his subsequent appointment to a temporary or seasonal position 
such as is excepted from the provisions of section 203, at a higher 
rate of compensation than he had been receiving under his regular 
appointment, is not to be regarded as an administrative promotion 
within the meaning of section 202 of said act. 

The prohibition against administrative promotions was intended 
to apply to employees who, at the time, are receiving salary, there 
being nothing in the statute to indicate a purpose or intent to prevent 
the filling of essential temporary or seasonal positions by employees 
who, at the time, are not receiving salary but are on administrative 
or enforced furlough without pay. The salary rate in such a position 
need have no relation to the salary rate previously received by the 
employee in his permanent position from which he has been 
furloughed. 
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You are advised, therefore, that in both cases (a) and (b) the 
seasonal position may be filled by appointment thereto of a per- 
manent employee on enforced furlough without the prior authoriza- 
tion or approval of the President. 

However, it is to be understood that the restrictions of the statute 
against administrative promotions may not be circumvented by the 
yranting of short periods of administrative furlough or leave without 
pay and appointment during such period to temporary or seasonal 
positions, and the facts in any such case will be for consideration in 
the audit of accounts. 


(A-44815) 
ECONOMY ACT—FILLING OF COOPERATIVE POSITIONS 


” 


The term “cooperative positions,” the filling of which is expressly excepted 
from the requirement for Presidential authorization or approval under 
section 203 (b) of the Economy Act, means any position the compensation 
of which is paid in whole or in part from sources other than under appro- 
priated funds with which the section is concerned, and without reference 
to the Civil Service or retirement status of the incumbent. 


Comptroller General McCarl to the Secretary of Agriculture, October 20, 1932: 


Consideration has been given to your letter of September 21, 1932, 


as follows: 


Section ~03 of the Economy Act excepts from the requirement of Presidential 
authorization or approval the filling of vacuncies in temporary, emergency, 
seascnal, or cooperative positions. Setting aside such ostensibly cooperative 
work in this department as was considered in A-44259, which it appears is 
not cooperative in the sense of the impounding provisions, or presumably in 
he sense of section 203, there are two classes of positions arising out of 
cooperative agreements in this depariment of which your consideration is 
sought. 

In one case, the cooperative agreement creates an employment entirely 
dependent upon the agreement and ending automatically with the termination 
of the agreement. Typical instance: A sportsmens’ association owning a large 
game tract, in which, as a refuge or reserve, our Burexu of Biological Survey 
is also interested, contributes the salary of a game warden. The warden is 
ui department employee, but has no civil service standing and could hold no 
other pcsition in the department without regular qualification and appointment 
As to this class no question is raised; your decisions make it clear that the 
cooperative contribution is not to be reduced for impounding, and there seems 
to be no reasonable doubt that the filling of a vacancy in such an employment 
does not require Presidential! action. 

There is unother class of agreements where the cooperator contributes to 
the payment of the salary of an employee on condition that he devote his time 
to a particular investigution or work within the scope of the department's 
regular projects, by which the cooperator expects to benefit. For instance, 
a fruit exporting concern wishes to have conducted certain cold storage experi- 
ments in which the department also is interested. The employee assigned 
may be—more often is—one of the department's regular force, within the civil 
service. He receives a new appointment as he goes into the cooperative work, 
not changing the former rate but reducing the part paid from department funds 
with stipulation that the balance is to be paid from the cooperator’s contribu- 
tion, this latter being ordinarily a trust fund in the special account of the 
disbursing clerk of the department, Retirement deductions are paid on the 
cooperative contribution as well as on the appropriation share of the com- 
pensation. When the agreement terminates a new appointment issues for 
salary adjustinent as regards source of funds, 
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The question presented for your decision is: If an active cooperative position 
of the last-described class becomes vacant through death, resignation, retire- 
ment, or assignment of the incumbent to noncooperative work, is there need to 
seek Presidential authorization or approval of a new appointment filling the 
vacancy? In other words, does a position lose the cooperative character under 
section 203 because the person filling it is partly paid from Federal funds and 
has a regular civil-service standing? 

Another question, quite independent of the preceding, but which it is con- 
venient to include at this point, is as follows: A legislative furlough period, 
exhausting the 24 working days, ends with Saturday. The employee then 
goes on leave without pay, without return to duty. Should he be charged as 
days of leave without pay with the half day Saturday, with Sunday, and with 
the holiday (Labor Day), immediately following the termination of his legis- 
lative furlough? 


The term “ cooperative positions ” used in section 203 (b), Title II, 
of the Economy Act, means any position the compensation of which 
is paid in whole or in part from sources other than under appropri- 
ated funds with which the section is concerned, and without refer- 
ence to the civil service or retirement status of the incumbent. The 
term is not to be regarded as applicable only to those positions occu- 
pied by persons exempted by exception (7) from the definition of the 
terms “ officer” and “employee” in section 104 (a), Title I of the 
Economy Act, which exception has been held to apply only to those 
officers and employees no portion of whose total compensation is paid 
from the Federal Treasury. 

Referring to your first question, therefore, you are advised that 
there is no requirement to seek presidential authorization or approval 
of a new appointment filling the vacancy in such a cooperative 
position. 

Your second question is of a class that may be answered only on 
a claim filed or upon submission of a specific case with a complete 
statement of facts—the general rule to be followed administratively 
in the meantime of making no payment for the period in doubt. 





































(A-44976) 


ECONOMY ACT—VACANT POSITIONS—IMPOUNDING—ALLOWANCES 
IN KIND 





Notwithstanding the requirement under sections 101 (b) and 105 (d) of the 
Economy Act that legislative furlough and percentage reductions in com- 
pensation are required to be based upon the total salary rate, including 
allowances furnished in kind, under section 208 of the Economy Act, rela- 
tive to the impounding of salaries of vacant positions, no more may be 
impounded than represents the cash expenditure which would have been 
made under an appropriation to the last incumbent of the vacant position 
and exclusive of the determined value of allowances furnished in kind and 
charged for all employees in gross against other appropriations. 


Comptroller General McCarl to the Secretary of the Interior, October 20, 1932: 


There has been received your letter of September 28, 1932, as 
follows: 
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In connection with the impounding of savings resulting from vacancies in 
positions under the Interior Department in accordance with Section 3 of the 
Interior Department appropriation act approved April 22, 1932, and in conformity 
with the procedure set forth in previous decisions from your office, there arises 
the question of what is to be considered the basic salary of an employee. 

For example, a physician in the Indian Field Service is allocated in field 
grade 13 at an entrance salary of $3,200 per annum, minus $300 for quarters, 
fuel and light. This $300 deduction is never paid to the employee but as far 
as money is concerned simply represents a paper transaction. The annual 
salary actually paid the physician is $2,900, less necessary retirement or other 
deductions and the actual cash outlay on the part of the Government is based 
upon a net salary of $2,900, rather than a gross salary of $3,200. 

The amount appropriated by Congress to carry this physician position for an 
entire year is $2,900, the appropriation being based on estimates supplied by the 
Indian Service and the Interior Department and passed by the Bureau of the 
Budget. The 1933 Budget set-up for the Indian Service under “ Conservation of 
Health Among Indians” the appropriation from which the salaries of prac- 
tically all such physicians are paid includes $1,375,347 for “total personal 
services, field” then deducts $210,910 for “ allowance, value of quarters, sub- 
sistence, etc., furnished ” making the net allowance for “ total personal services, 
cash payment ” $1,164,437. You will see that the appropriation is based entirely 
upon the actual salary paid each employee (in most cases the net salary, quarters 
being furnished) and that to require us to impound vacancy savings upon the 
basis of the gross salary would be working a manifest injustice, forcing us to 
turn back as vacancy savings money which we never had. 

To cite further concrete figures, let us suppose a grade 13 physician position 
is filled for the first six months of the present fiscal year and vacant the 
remaining six months: 


Expended for salary, 6 months 
Necessary to be impounded for 6 months (on basis 
of gross salary $3200)_--..-.-__-_--_-_ Mbweoe 


Total expenditures and impoundment 
Amount actually available for this position 


Actual loss to Indian Service 


Another conspicuous illustration of this question is the group of 108 pupil 
nurses at Freedman’s Hospital whose gross salary is $480 per annum each, ani 
from which a deduction of $360 per annum is made for quarters and subsistence, 
the net cash salary being only $120. Appropriation is made for only the $120 
cash. It will be seen that should impoundment of salary from vacant positions 
be required in cash at the gross rate of $480 the impoundment from one vacancy 
would be the equivalent of the appropriation for four positions. 

The last paragraph of your decision of August 2, 1982, rendered to the Secre- 
tary of Agriculture, A-42691, A-43276, begins with the following sentence 
“ However, Section 203 of the Economy Act is concerned with the saving and 
impounding of the amount of salary of vacant positions at the rates on the 
basis of which appropriations for the fiscal year 19383 were estimated.” Upon 
this basis our impoundment would seem to be based upon the actual cash amount 
paid the last incumbent, which is in most cases the net salary of the position. 

Likewise, your decision of July 23, 1982, to the Administrator of Veterans’ 
Affairs, A-43425, [12 Comp. Gen. 105] contains the following paragraph : 

“It will be noted that the statute defines the term ‘compensation,’ as in- 
cluding any salary, pay, wage, allowance or other emolument paid for services 
and it excepts from allowance only ‘ allowances for subsistence, quarters, heat, 
light, and travel.’ Under the well established rule for the construction of 
statutes the exception is to be strictly construed. That is to say, under this 
broad definition anything of value which an officer or employee receives for his 
services must be regarded as compensation unless clearly within the exception. 
The exception is not to be enlarged by construction.” 

After careful consideration of the foregoing, may we have your decision as 
to the basis upon which impoundment is to be calculated. 


It has been held that legislative furlough and percentage reductions 


in compensation are required to be based upon the total salary rate, 
5919*—883——27 
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including allowances furnished in kind. 12 Comp. Gen. 105; id. 187. 
It does not necessarily follow, however, that the value of allowances 
in kind ordinarily received by an incumbent of a now vacant position 
is tangibly available for impounding. Section 203 of the Economy 
Act of June 30, 1932, 47 Stat. 403, provides: 


No appropriation available to any executive department or independent estab- 
lishment or to the municipal government of the District of Columbia during the 
fiseal year ending June 30, 1933, shall be used to pay the compensation of an 
incumbent appointed to any civil position under the United States Government 
or the municipal government of the District of Columbia which is vacant on 
July 1, 1932, or to any such position which may become vacant after such date: 
Provided, That this inhibition shall not apply (a) to absolutely essential 
positions the filling of which may be authorized or approved in writing by the 
President of the United States, (b) to temporary, emergency, seasonal, or 
cooperative positions, or (c) to commissioned, commissioned warrant, warrant, 
and enlisted personnel, and cadets, of the Coast Guard. The appropriations or 
portions of appropriations unexpended by the operations of this section shall 
not be used for any other purposes but shall be impounded and returned to the 
Treasury, and a report of all such vacancies, the number thereof filled, and the 
amounts unexpended, for the period between July 1, 1932, and October 31, 1932, 
shall be submitted to the Congress on the first day of the next regular session: 
Provided, That such impounding of funds may be waived in writing by the 
President. of the United States in connection with any appropriation or portion 
of appropriation, when, in his judgment, such action is necessary and in the 
public interest. 




































Under said section 203, no more can be impounded than represents 
the cash expenditure which would have been made under an appropri- 
ation to the last incumbent of the vacant position and exclusive of 
the determined value of allowances furnished in kind and charged 
for all employees in gross against other appropriations. Any other 
procedure would operate to charge to the pay appropriations matters 
not appropriated therein and thus reduce the amount of the appro- 
priation made for the cash payments to other employees, which is not 
contemplated by the act. Your submission is answered accordingly. 


(A-45231) 


ECONOMY ACT—FILLING OF VACANCIES—TRANSFER OF 
EMPLOYEES 


The transfer of personnel or the adjustment in the duties and responsibilities 
of personnel under one or more appropriations, not involving any increased 
expenditure, does not constitute the filling of vacancies requiring the 
authorization or approval of the President under section 203 of the 
Economy Act. 

A position which automatically terminates with the completion of the work 
is to be regarded as temporary and expressly exempted from the provision 
of section 203 of the Economy Act requiring the impounding of the salaries 
of vacant positions. 


Comptroller General McCarl to the Attorney General, October 22, 1932: 
Consideration has been given to your letter of October 11, 1932, 
as follows: 


In decision to the Attorney General dated July 30, 1932, (12 Comp. Gen. 142) 
it is held that— 
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“The transfer of employees of the same grade or class from one position to 
another, not involving any increased expenditure from personnel appropriations 
for the fiscal year 1933, is not to be regarded as the filling of vacancies within 
the meaning of sections 202 and 203 of the economy act.” 

In decision of August 2, 1932, to the Secretary of War (A-43635) the Comp- 
troller held that the transfer of an employee from San Francisco to station 
at Fort Lewis, Washington, involving no change in designation, rate of pay, or 
nature of duties, did not constitute the filling of a vacancy within the provisions 
of Section 203 of the Economy Act, and would not require action by the Presi- 
dent as provided for in that section. 

The decision of August 19, 1932, to the Secretary of the Interior (12 Comp. 
Gen. 261), contains the statement that— 

“The inhibition of section 202 of the economy act is against administrative 
promotions. Said section does not prohibit adjustments in the duties and 
responsibilities of personnel, either in the departmental or in the field service, 
which do not involve any increased expenditure of appropriated funds or which 
do not defeat the impounding of salaries of vacant positions, the filling of which 
has not been authorized or approved by the President.” 

The decision to the Veterans’ Bureau dated August 24, 1932 (12 Comp. Gen. 
281), holds the transfer of trained personnel from a hospital unit where there 
was to be reduction in force, to a new institution, involving no change in 
Salary, grade, or duties of employee, would not contravene Sections 202 or 
208 of the Economy Act, and the prior approval of the President would not be 
required, no impounding of funds resulting under Section 203. 

It may be possible the decisions in the above-mentioned cases were predicated 
on payments being made from the same appropriation. There has arisen in 
the penal and correctional service situations involving payments from different 
appropriations which, while the cases seem parallel, may call for further 
review. 

It is the policy of the Bureau of Prisons that all guards assigned to perma- 
nent duty at the several penal and correctional institutions shall first complete 
the prescribed training course. Therefore, application is made to the President 
through the Bureau of the Budget for authority to fill guard positions in the 
service which become vacant from time to time. When Presidential approval 
is obtained, appointments are made to those institutions where vacancies exist, 
with assignment to the training school. 

It frequently happens before completion of the training course other vacan- 
cies occur in the service, and in some instances it is necessary such vacancies 
be filled through reassignment of guards from the training school. Such 
reassignment would, therefore, involve the transfer of a guard from a position, 
the filling of which has been authorized by the President, to a position in 
another institution where a vacancy had subsequently occurred, the filling of 
which has not been authorized by the President. Such transfer involves no 
change in duties, salary, or grade of the employee affected. It results in no 
increase in charge against the Government. The ultimate effect is that although 
the President has not approved filling the vacant position to which the guard is 
transferred, the position from which the transfer is made becomes vacant, and 
before it can be filled by appointment of new personnel approval of the Presi- 
dent must be secured. The alternative course would require that we secure 
approval of the President for filling the position to which the transfer is made, 
and also obtain the President’s approval for filling the position from which the 
employee had been transferred. Under the latter interpretation the President 
would be required to authorize appointment to two vacancies in cases where 
the increase in obligation against the appropriations would in fact involve the 
payment of the salary for but one new position. The latter procedure seems 
unnecessarily cumbersome, creates an enormous amount of additional clerical 
work, and to a considerable extent destroys flexibility in the guard service. 

The specific question is, therefore, submitted for your decision as to whether, 
under the circumstances above outlined, a guard, with salary payable from 
appropriation “ Federal Jails—1933” may be transferred to the position of 
guard, with salary payable from the appropriation “ United States Penitentiary, 
Atlanta, Ga.—Maintenance—1938 ” without change in duties, salary, or grade, 
in the absence of authorization from the President. 

A question has also arisen involving payment from different appropriations, 
but otherwise seeming to parallel the circumstances under which your previous 
decisions have been rendered. For instance, two construction jobs have been 
in progress, one at the Prison camp near Petersburg, Virginia, the other at 
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the Reformatory at Chillicothe, Ohio. The construction work in Virginia has 
been completed, while that at Chillicothe is still in progress. The Construction 
Engineer in the Prison Service with salary payable from the appropriation 
“U. 8S. Industrial Reformatory, Chillicothe, Ohio—Construction” is transferred 
from the Department of Justice to the Treasury Department at reduced grade, 
and a decrease in salary. A Construction Engineer in the Prison Service 
whose salary is paid from the appropriation “ U. 8. Prison Camps—Construc- 
tion and Maintenance” is transferred to the first vacancy without change in 
salary, grade, or duties. The duties performed by the two Construction 
Engineers are the same, they had the same grade, although the Construction 
Engineer transferred from the Chillicothe appropriation received $200 per 
annum more than was paid the Construction Engineer who replaced him. 
Although in each case the incumbent was serving under a regular appointment, 
the position was considered “for the duration of the construction work.” It 
is not proposed to fill the vacancy created through transfer of the Construction 


Engineer from the appropriation “U. S. Prison Camps—Construction and 
Maintenance.” 


In this case are presented the specific questions: 

(1) Is it necessary to secure Presidential authorization for a transfer of this 
character, within the same branch of service? 

(2) Since the construction work in connection with which the Construction 
Engineer was employed, with salary payable from the Prison Camp appropria- 
tion has now been completed and it is not proposed to fill the vacancy, should 
the salary of this position be impounded? 

The principle stated in the cited decisions that the transfer of 
personnel or the adjustment in the duties and responsibilities of 
personnel not involving any increased expenditures of appropriated 
funds does not constitute the filling of vacancies requiring the 
authorization or approval of the President, is applicable whether 
the transfer or adjustment is under one or more appropriations. It 
is to be understood, of course, that in the transfer or adjustment 
no new or additional permanent employees are placed on the rolls 
without prior authorization or approval of the President. 

Answering your unnumbered question specifically, you are advised 
that the transfer of the guard in question may be made under the 
conditions stated and does not require the authorization or approval 
of the President in so far as the Economy Act provisions are 
concerned. 

The question numbered (1) is answered in the negative for the 
reason that no increased expenditure of appropriated funds is pro- 
posed incident to the transfer, but an actual decrease of $200 per 
annum. 

Referring to question numbered (2), as the position of construc- 
tion engineer paid under the appropriation “ U. S. Prison Camps— 
Construction and Maintenance ” was “for the duration of the con- 
struction work” only, terminating by reason of the completion of 
the work, it is to be regarded as having been a temporary position 
and expressly exempted from the provisions of section 203 of the 
Economy Act requiring the impounding of salaries of vacant posi- 
tions. Accordingly, question numbered (2) is answered in the 
negative. 
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(A-45391) 
TRANSPORTATION—ROUTES 


The error of an initial carrier in quoting for a shipment a certain route in 
connection with a specified rate can not require the United States, as 
shipper, to pay the excess cost arising from the higher charge applicable 
via the erroneous route inserted in the bill of lading by reason of the 
carrier’s erroneous quotation. 


Decision by Comptroller General McCarl, October 22, 1932: 

The Buffalo, Rochester & Pittsburgh Railway Company has 
requested review of settlement T-80582, March 16, 1932, of the car- 
rier’s bill 57964, wherein an amount of $33.20 was disallowed for the 
transportation of household goods, 6,573 pounds, from Mineola, Long 
Island, New York, to Ellwood City, Pennsylvania, per bill of lading 
WQ-256439, July 20, 1931. 

The carrier claimed $93.34 based on a rate of $1.42 apparently 
made by a combination of first-class rates to and beyond Punxsu- 
tawney, Pennsylvania, and was allowed $60.14 based on a through 
first-class rate of 9114 cents published in Agent Wilson’s I. C. C. 
A-149. 

The bill of lading routing instructions were to forward the ship- 
ment via L. I. R. R., Penn. R. R., and B. R. & P. R. R. to destination 
and the shipment apparently moved via the route indicated, the 
applicable rate being $1.42 as charged by the carrier. Contempora- 
neously, the rate of 9114 cents was applicable via the initial line in 
connection with other routes. In connection with the insertion of 
routing instructions in the bill of lading, the shipping officer has 
reported as follows: “ Routing used and which cost $0.915 cwt. was 
furnished by the Long Island Railroad freight agent at 
Mineola * * *. Inasmuch as this office has no rate tariffs on 
hand, it is guided by the advice of the Railroad freight agent in such 
matters, in order to determine the cheapest method of routing 
shipments.” 

The carrier urges that the routing instructions required the initial 
carrier to forward the shipment in accordance therewith and that 
the charge via the requested route is lawfully applicable. In sup- 
port of its position the carrier refers to the case of A. J. Poor Grain 
Co. v. C., B. & Q. Ry. Co. (12 I. C. C. 469) as holding that a mistake 
by a carrier in responding to an inquiry, either as to the rate or as to 
the route, will not excuse the shipper from paying the rate applicable 
over the route specified in the routing instructions; to the case of 
L. I. Bregman & Co. v. Penna. Co. (15 I. C. C. 478) as holding it to 
be the duty of the carrier to observe the route designated by the 
shipper, such observance to relieve the carrier from any liability for 
any additional expense thereby caused the shipper; and to the case of 
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Texas & Pacific Railway Company v. Mugg & Dryden (202 U. S. 
242) as holding that the error of a carrier in quoting the rate did not 
relieve the consignee from the duty to pay the published rate. 

In the case of A. J. Poor Grain Co. v. C., B. & Q. Ry. Co., the 
defendant had quoted a wheat rate which did not apply via its line 
and on the strength of that quotation, the complainant had bought 
wheat and shipped it via defendant’s line, the complainant designat- 
ing the route. The delivering carrier collected charges based on the 
applicable published rate and the complainant then sought to recover 
the difference, urging that the mistake of the defendant was an act of 
negligence involving the complainant in a loss which the defendant 
should make good. As reported in 12 I. C. C. 418, the Commission 
stated (421): . 


The same contention has been made in other cases, resting upon similar 
facts, that have been heard before the Commission and the courts. But 
under the decisions of the Supreme Court of the United States in Tezvas ¢ 
Pacific Ry. Co. v. Mugg, 202 U. 8. 242, and Gulf, Colorado & Santa Fe Ry. Co., 
v. Hefley, 158 U. 8. 98, the question of the liability of carriers for the mistakes 
of their agents in quoting freight rates to shippers seems not to be open to 
further discussion. * * * In each case the Supreme Court of the United 
States held that the published tariff rate controlled, and that the lawfully 
published rate was the rate to be applied and collected on the shipment, not- 
withstanding the erroneous quotation of another and lower rate. 


The complainant later urged that the mistake by the defendant 
was with respect to the route which the shipment might take to 
destination. In this connection, the Commission stated (12 I. C. 
C. 470): 


It is true that the complainant gave his routing instructions only after he 
had conferred with the agents of the * * * defendant. But whether he 
was informed by them either as to the rate or as to the route over which the 
rate erroneously quoted was applicable, he assumed to and did control the 
routing. And this fact brings the case within the principles announced by us 
in our previous decision. A carrier is required by law to publish the rate and 
also clearly to indicate the route over which the published rate is applicable. 
When so published the rate named and the route designated stand as the law, 
binding as well upon the shipper as upon the carrier. A schedule of rates 
published in the manner provided by law speaks with equal authority to the 
shipper and to the carrier, and both are equally chargeable with notice of 
the rate and of the route over which the rate is made applicable. A mistake 
by the carrier in responding to an inquiry by a shipper, either as to the rate 
or as to the route, will relieve neither the one nor the other from the obligation 
of fulfilling the law’s requirements; in either event the carrier must collect 
and the shipper must pay the rate as published for the route over which the 
shipments actually move. This general rule is founded not only on the strict 
language of the law but also upon a sound public policy. 


The case of L. J. Bregman & Co, v. Pennsylvania Co., 15 I. C. C. 
478, involved no misquotation or erroneous information by any 
carrier. The shipper had directed forwarding via a route which 
required prepayment of freight charges. The initial carrier allowed 
the shipment to go forward without prepayment but the connecting 
carrier designated in the shipper’s routing instructions required 
prepayment before it would forward the shipment. The shipper 





DECISIONS OF THE COMPTROLLER GENERAL 413 


then directed that the shipment be forwarded via another desig- 
nated connecting line which did not require prepayment, the change 
in routing instructions resulting in the assessment of an additional 
switching charge. In this connection the Commission stated (page 
479): 

Generally speaking, it is the duty of a carrier to transport shipments via 
the route designated by the consignor, and if this causes additional expense 
to the shipper the carrier incurs no liability therefor. 

The case of the Tewas & Pacific Railway Company v. Mugg & 
Dryden, 202 U. S. 242, related to a carrier’s erroneous quotation of 
rates lower than the published rates, the shipper basing his selling 
price on these quoted rates. The carrier then refused to deliver 
the shipments until the published rates were paid, resulting in a loss 
to the shipper which he sought to recover. The Supreme Court held 
that the case was within the principle of and ruled by the decision in 
Gulf, C. & S. F. R. Co. v. Hefley, 158 U. S. 98, and adopted the 
opinion of the Supreme Court of Alabama in the case of Southern 
R. Co. v. Harrison, 119 Alabama 539, 43 L. R. A. 385, as correctly 
declaring the effect of the decision in the Hefley case, to dispose of 
the Mugg & Dryden case. In the Hefley case the initial carrier had 
accepted goods at a stipulated rate, specified in the bill of lading, of 
69 cents, whereas the published rate was 84 cents, the shipper not 
knowing that the rate obtained was lower than the published rate. 
The opinion stated that the clear effect of the decision (in the Hefley 
case) was to declare that— 

* * * one who obtained * * * transportation * * * at a rate, 
specified in the bill of lading, less than the published * * * rates filed with 
and approved by the Interstate Commerce Commission * * * whether or 
not he knew that the rate obtained was less than the schedule rate, is not 
entitled to recover the goods, or damages for their detention, upon the tender 
of payment of * * * charges named in the bill of lading, or of any sum 
less than the schedule charges; in other words, that, whatever may be the rate 
agreed upon, the carrier’s lien * * * is, by force of the act of Congress, 
for the amount, fixed by the published schedule of rates and charges, and this 


lien can be discharged, and the consignee can become entitled to the goods only 
by the payment, or tender of payment, of such amount * * *, 


The rule laid down in 158 U. S, 98 and 202 U. S. 242, is strict and, 
where a carrier makes a mistake in quoting a rate or route, requires 
nevertheless that the shipper know the carrier’s tariff. However, 
some attempt appears to have been made to mitigate the harshness 
of the rule, where the shipper is innocent and the carrier negligent. 
Thus, in St. Louis Southwestern Railway Company v. Spring River 
Stone Company, 236 U. S. 718, the destination carrier advised the 
shipper that the rate on stone in 50,000 pounds capacity cars would 
be 271% cents, The initial carrier was requested to furnish such cars 
but furnished, for its own convenience, cars of greater capacity, the 
applicable tariff providing that the rate would be 2714 cents when 
50,000 pounds capacity cars were used and providing also that the 
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minimum weight would be the marked capacity of the car used. It 
was further provided that when the carrier could not furnish a car 
of the capacity ordered, and furnished a car of greater capacity, the 
car furnished might be used on the basis of the minimum carload 
weight for the car ordered, the capacity of the car ordered, the 
number of the order, and the date thereof to be shown on the bill 
of lading and the waybill. The delivering carrier demanded and 
was paid charges based on the marked capacities of the cars used 
but, upon a claim by the shipper, refunded the difference between 
what had been collected and the amount payable if 50,000 pounds 
capacity cars had been used. All parties acted with knowledge of 
the facts, in good faith, and without purpose to evade the law. The 
Court remarked that the delivering carrier, in seeking to recover the 
amount refunded, was contending in effect, that, as the evidence 
failed to show affirmatively the bill of lading and waybill notations 
required by the tariff, the law imposed an absolute obligation upon 
the shipper to pay the charges based upon the marked capacity of 
the cars used. The shipper received no bills of lading and the way- 
bills were not produced at the trial in the lower Court. Copies of 
bills of lading, signed by the initial carrier, were offered by the car- 
rier but rejected because not properly identified. Shipping tickets 
requesting the initial carrier to accept the freight and bearing a no- 
tation that the shipments were tendered and received subject to the 
terms and conditions of the uniform bill of lading, and signed by the 
initial carrier, were put in evidence. It is apparent that the copies 
of the bills of lading and the shipping tickets, having been presented 
by the carrier, bore no notations as required by the tariff. 

In the decision in 236 U. S. 718, it was held that the shipping 
tickets might not be treated as bills of lading within the require- 
ment (of the tariff) and that it was “not possible, therefore, to 
ascertain from the record the contents of any of the bills.” “In 
the circumstances the initial carrier was charged with the duty of 
making those notations; and for the purposes of this suit the shipper 
might assume compliance with that duty—he was not required to 
establish actual performance. He only sought and received what 
was authorized by the tariff on file. Larger cars than he requested 
were supplied for the carrier’s special accommodation, and the com- 
mands of the applicable rule addressed to the latter imposed the 
clerical task of recording information within its peculiar knowledge 
upon documents for whose preparation it was responsible.” It is 
to be noted, however, that the action was not brought by the initial 
carrier which apparently had failed in its duty but by the deliver- 
ing carrier who was charged with the collection of the published 
charge. Furthermore, the shipper actually knew what capacity cars 
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he ordered and what capacity cars he received, and, charged with 
knowledge of the tariff provisions affecting the charge for his ship- 
ments, knew that, in such circumstances, the bills of lading to which 
he was entitled should bear certain notations. With the exception 
of the waybill notations, which would be more than offset by any 
bill of lading notations made by the carrier, the shipper had or 
could have had the same knowledge that the initial carrier had. 
Other indications of mitigation of the harshness of the rule are 
present in the case of Galveston, H. & 8S. A. Ry. Co. v. Lykes Bros., 
294 Fed. Rep. 968, and St. Louis, San Francisco Ry. Co. v. Republic 
Bow Co., 12 Fed. Rep. (2d) 441. 

It is to be observed that these cases relate to commercial shippers 
and the provisions of section 6 (7) of the Interstate Commerce Act. 

Where the United States is the shipper, the reason for and the 
purpose served by the rule, namely, the prevention of rebate or dis- 
crimination by carriers to or against shippers, is not present. Under 
section 22 of the Interstate Commerce Act it is expressly provided 
that the provisions of the Act shall not operate to prevent reduced 
rates being granted by carriers to the United States. In addition, 
another well established rule appears to be as stated by the Inter- 
state Commerce Commission in the case of the St. Louis Cooperage 
Co. v. B. & O. R. R. Co., 168 I. C. C. 258, viz: 

* * * the fact of the conflict between the rate and route inserted in the 
bill of lading by the shipper in itself places the agent of the initial carrier 
under the duty of obtaining full and definite instructions from the shipper, 
and if this duty is not performed, the initial carrier is required to protect 
the rate in effect over the cheapest route affording it a line haul. 

In the instant case it is indicated that the shipping officer re- 
quested the initial carrier to quote a route and the applicable rate 
therefor and the carrier complied but, through error, quoted a rate 
not applicable via the route named. In preparing the bill of lading, 
the officer inserted the route quoted by the carrier. The carrier is 
urging that, in accordance with the cases referred to in the applica- 
tion for review, the United States is under a duty to pay the ap- 
plicable rate via the designated route although admitting, in effect, 
that if the route and the inapplicable rate had both been inserted the 
rule announced in 168 I. C. C. 258 would apply. The effect of the 
insertion of the route and an inapplicable rate is merely to call to 
the initial carrier’s attention any conflict between the two and to 
make it the carrier’s duty to ascertain definitely which is desired 
by the shipper. Here it appears that the initial carrier had quoted 
both the route and the rate as being consistent and, as a matter of 
fact, was just as much aware of a conflict as if the shipping officer 
had inserted the rate in addition to the route. That the insertion 
of the rate would have had no effect in so far as conveying to the 
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initial carrier any additional notice of inconsistency with the :vute 
is evidenced by the fact that under date of October 30, 1931, the 
initial carrier again made the same erroneous quotation in a letter 
reading as follows: 

With reference to our phone conversation this morning, in which you asked 
for the routing and rate on a shipment of Household Goods to Ellwood City, 
Tend be advised as to the following. Route LIRR PRR BR&P. Rate is 
o1% gone per CWT. This information is shown in H. Wilson Agent, I. C. ©. 

Thus it appears that the United States as a shipper is sought to 
be held to pay an excessive charge arising from an error on the part 
of the initial carrier. In effect, the basis claimed for the liability is 
the failure of the shipper to insert in the bill of lading both the 
route and the rate quoted by the carrier and thus to call to the car- 
rier’s attention the carrier’s own error. It is clear, however, that the 
insertion of the rate would have had no such effect and that, under 
the circumstances, the initial carrier had all the knowledge that it 
would have had if the rate had been inserted, was just as much aware 
of the conflict, and still would have forwarded the shipment via the 
route shown just as was actually done. The insertion of the rate 
would have been but a useless gesture in so far as attracting the 
carrier’s attention to a conflict was concerned. Moreover, the bill ’ 
of lading bore a notation indicating the estimated cost of the ship- 
ment as being $60.14, which could not have been correct if the rate 
were $1.42 per cwt. as claimed. This sum, which obviously was com- 
puted on the basis of the rate quoted, must have been understood by 
the carrier, under the circumstances here obtaining, as not being 
consistent with the $1.42 rate. 

The facts in this case do not justify an allowance based on other 
than the 9114 cent rate and, accordingly, the settlement is sustained. 


(A-44187) 
ECONOMY ACT—PERCENTAGE REDUCTION—CENSUS AGENTS 


Only those special agents of the Bureau of the Census whose compensation as 
fixed in their contracts of employment is in excess of $1,000 per annum 
are subject to the 8% per cent reduction under the Economy Act, or such 
portion thereof as is necessary to reduce the compensation to $1,000 per 
annum. 12 Comp. Gen. 304 modified. 


Comptroller General McCarl to the Secretary of Commerce, October 24, 1932: 

There has been received your letter of September 23, 1932, request- 
ing reconsideration of the decision of August 30, 1932, 12 Comp. 
Gen. 304, on the basis of the following memorandum by the Director 
of the Bureau of the Census: 
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Your attention is called to the conclusions of the Comptroller General, given 
in his opinion of August 30, 1982 (A-44187), concerning the status, under the 
Economy Act, of special agents employed to collect statistics of the quantity 
of cotton ginned, consumed, and on hand. The Comptroller General rules (1) 
that the positions are not seasonal and vacancies occurring in this force of 
special agents can be filled only by an order of the President; and (2) that 
the compensation rate paid these special agents for each report, or other 
quantity of work, shall be reduced by 844% during the fiscal year 1933, be- 
cause the rate of pay is such that it would be possible for an agent to earn 
more than $1,000 per annum. 

I feel that this ruling was made without full information concerning the 
work performed and the compensation paid, due to the fact that the Bureau’s 
letter asking for this decision did not go into sufficient detail. 

Five-sixths of all of the compensation paid for this work is for securing 
the reports from the cotton ginneries of the amount of cotton ginned to certain 
dates during the ginning season, which is from September 1 to December 15. 
The Act of April 2, 1924, specifies the dates to which the reports must relate 
and the dates on which the reports shall be published. This makes its 
impossible for the work to be performed at any other time than during the 
ginning season, and the greatest number of days any agent could possibly 
work could not exceed 100. The other one-sixth of the work consists of making 
monthly reports of the amount of cotton consumed and held and of the weights 
of bales of cotton. Under these conditions, it is thought that the work should 
be considered as seasonal within the meaning of the Economy Act. 

While these agents receive appointments through the Civil Service Commis- 
sion, the basis of their compensation is a contract by which the agent agrees 
to furnish a specified number of reports at an agreed price. 

The price paid for each report does not merely cover the payment for the 
agent’s time but also covers the expenses incident to visiting the ginneries 
from which the reports are secured, including travel and subsistence. While 
it is impossible to determine in each case what part of the compensation covers 
salary and what part of it covers travel and subsistence, the expense of making 
the canvass unquestionably is more than 50 per cent of the total paid. It is 
understood from (b) of Section 104 of the Economy Act, that no deduction shall 
be made from travel and subsistence. The low rate at which this work is 
performed is due to the fact that the agents live in the counties canvassed by 
them and that they can take sufficient time from their regular employment to 
do this work. A typical case as to the travel that it is necessary for an agent 
to perform in making his canvass of the ginneries, is shown in the following 
statement, giving the location of the 35 ginneries in Cherokee County, Georgia, 
each one of which must be personally visited for each canvass: 


* * * * * * * 


Of the 761 cotton agents, only three receive more than $1,000 per year. The 
compensation received by the other 758 ranges from $43, minimum, to $929, 
maximum, the average compensation of these agents being $337. 

The compensation is fixed in the yearly contract, and, therefore, agents 
can receive for the service (including travel expenses and subsistence) re- 
quired within the year covered by the contract, only the amount stipulated 
tberein. They can not receive “as much as $1,136 per annum,” as stated in 
the Comptroller’s decision, except where the contract calls for such an amount. 

In decision of August 8, 1932, to the Secretary of Agriculture (A-43734), 
the Comptroller ruled that per diem charwomen may not earn “as much as 
$1,000 per annum, although working the entire year, because of the limi- 
tation on the hours of daily labor as recognized by statute or regulations issued 
pursuant thereto.” As previously stated, the periods in which the cotton 
reports may be secured are limited by statute. It is believed that these facts 
bring the agents within the scope of this decision. 

It is suggested that this additional information be submitted to the Comp- 
troller General with the request that he give the matter further consideration. 
There is inclosed a copy of the appointment certificate and contract of the 
agent making the report for Cherokee County, Georgia. 


The facts now disclosed do not justify any modificaion in the 
first conclusion of the prior decision that the positions occupied 
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by these special agents are not seasonal within the meaning of sec- 
tion 203 of the Economy Act. Duties are required to be performed 
for which compensation is paid at times other than during the cot- 
ton-ginning season, which fact is sufficient to exclude their positions 
from the term “ seasonal.” 

However, on the basis of the additional facts, the second con- 
clusion of the prior decision that the compensation paid these special 
agents in all cases should be reduced by 814 per cent must be modi- 
fied. The facts which were not clearly disclosed before are now 
stated as follows: 


The compensation is fixed in the yearly contract, and, therefore, agents can 
receive for the service (including travel expenses and subsistence) required 
within the year covered by the contract, only the amount stipulated therein. 
They can not receive “as much as $1,136 per annum,” as stated in the Comp- 
troller’s decision, except where the contract calls for such an amount. 


The copy of the annual agreement now submitted shows that there 
is definitely fixed in such contracts not only the rate of compensation 
for the various classes of reports but also the number of each to be 
furnished during the year and the total compensation to be paid for 
the year. 

In decision of July 30, 1932, 12 Comp. Gen. 142, 146, it was stated: 


There is a question whether the salary rates of these part-time physicians 
in the field service of the Department of Justice should not have been adjusted 
on the basis of paying only for actual duty at per annum rates fixed in accord- 
ance with the classification act. See 11 Comp. Gen. 260, and cases therein 
cited. However, since that question has not heretofore been raised, the provi- 
Sions of the economy act are to be applied on the basis of the rates as hereto- 
fore fixed and in effect June 30, 1932. The compensation of these physicians 
appears to have been fixed at straight per annum salaries for the part-time 
service, the entire salary so fixed being paid without reference to the hours of 
service per day actually rendered. In this respect these cases would seem to be 
essentially different from the Veterans’ Administration case of a physician 
whose rate of compensation was fixed at $5,200 per annum or a rate per hour 
for his part-time services, which, on the basis of full time, would amount to 
$5,200 per annum. Accordingly, such of the physicians whose annual salary, as 
stated in the memorandum accompanying the submission, is $1,000 per annum 
or less, are exempt from the furlough and percentage reduction in compensation. 


In the light of the facts now disclosed, it appearing that the 
amount of the compensation possible to be received by these special 
agents for the entire year on what is equivalent to a piece work 
basis is definitely fixed in the contract of employment and without 
reference to any schedule of annual rates for full-time service, such 
as provided in the classification act or postal reclassification act, I 
have to advise that only those agents whose compensation as thus 
fixed in the contract of employment is in excess of $1,000 per annum, 
are subject to the 814 per cent reduction, or such portion thereof as is 
necessary to reduce the compensation to $1,000 per annum. 








DECISIONS OF THE COMPTROLLER GENERAL 419 


(A-45170) 


ECONOMY ACT—PERCENTAGE REDUCTION—EMPLOYEES OF 
NATIONAL PARK SERVICE WORKING INTERMITTENTLY 


Unclassified per diem employees of the National Park Service working inter- 
mittently at rates of compensation in excess of $1,000 per annum, who were 
not entitled to Saturday half holidays prior to July 1, 1932, are subject 
to an 8% per cent reduction in compensation for impounding under the 
Economy Act, and there is no authority to evade the requirements of tae 
Economy Act by considering the employees on a 5-day week and paying 
them the rate in force prior to July 1, 1932, for any 5 days of consecutive 
work, the particular days comprising the 5-day week varying during the 
different weeks of a month. 


Comptroller General McCarl to the Secretary of the Interior, October 24, 

1932: 

With reference to the application of the impounding provisions 
of the Economy Act there have arisen certain questions in the 
audit of accounts of R. Sprinkel, special disbursing agent, Yosemite 
National Park, covering compensation of employees of the National 
Park Service for July, 1932, and in the consideration of an adminis- 
tratively approved voucher proposing to adjust the compensation of 
certain unclassified per diem employees previously paid by Sprinkel 
by reducing the amount deducted for impounding from their total 
compensation for July at the rate of 814 per cent to an amount 
which represents 814 per cent of their compensation for only the 
period they were not considered administratively as on a 5-day week 
during July (no impounding being shown for any. portion of the 
5-day week), the difference in each instance proposed to be paid to 
the employees. . 

These employees were not entitled to the Saturday half holiday 
with pay prior to July 1, 1932, but were required to work 6 to 7 
days each week. It is not clear from the record as presented here 
whether, prior to July 1, 1932, such employees were required to 
work 6 days or 7 days each week. 

In decision of August 2, 1932, 12 Comp. Gen. 162, concerning 
employees under the National Park Service, you were advised as 
follows (quoting from the syllabus) : 

_ The daily rate of per diem employees who, prior to July 1, 1932, regularly 

worked 6 or 7 days per week without the benefit of the Saturday half-holiday 
law, would remain the same if placed on a 5-day week, and compensation for 
5 days per week would be the same as for 5 days prior to July 1, 1932, compen- 
sation for the additional 1 or 2 days to be impounded. 

The daily rate of compensation for per diem employees who regularly work 
intermittently a few days at a time should be the usual daily rate as of June 30, 
1982, reduced by 8% per cent. 

The paid pay rolls for July, forwarded to this office for audit, 
would indicate that at first it was considered impracticable to apply 
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the provisions of section 101 (a) of the Economy Act providing for 
the 5-day week, or section 101 (b) providing for legislative furlough 
to all but a few of these employees, and even as to these few em- 
ployees they did not regularly work 5 days per week. It is shown 
that these employees worked a varying number of days consecutively 
during July, some 6 or 7 days, others exactly 5 days, and others less 
than 5 days consecutively. There was deducted and impounded in 
each case 814 per cent of their gross salary rate, excepting as to the 
few specifically considered as on a 5-day week. The few employees 
specifically considered as on a 5-day week were paid their former 
rate of pay for the days they worked but with no impounding, either 
from the appropriation or from the employee, of the 1 or 2 days’ 
pay per week they did not work as required by the quoted decision. 
The original pay roll contains the following notation: 

Note: Those who did not receive a deduction on account of Legislative Fur- 
om were on a 5-day week in accordance with Section 101—A of the Economy 

However, it is understood the employees were not placed under 
the legislative furlough plan, and it is evident that the disbursing 
clerk considered that the percentage reduction of 844 per cent was 
required by reason of that plan. 


The supplemental pay roll presented for preaudit is indorsed as 
follows: 
Pursuant to Section 101 (a) of the Economy Act, the following employees 
were placed on a five-day week and they worked five days per week with the 
exception of one, and in some cases, two weeks during the month of July. 
The five-day week was disturbed by exigencies of the service which required 
the employees to work six or seven days during one or two weeks of the month. 
The Legislative Furlough of 814 per cent was calculated on the gross amount 
earned during the month of July. We illegally made a dual application of 
subsections (a) and (b) of Section 101 of the Economy Act and the following 
refunds to the employees eliminate the application of subsection (b), or the 
814 per cent deduction for those periods when the employees were compelled 
to work strictly on a five-day week. Prior to July 1 these employees were on 
a 6-day week without privilege of Saturday half-holiday. 

The alleged 5-day weeks were considered as any 5 consecutive 
days since the first day of July, not necessarily the same 5 days 
regularly each week. 

There is no authority to so avoid the impounding requirements of . 
the Economy Act. As has been stated in several decisions, said stat- 
ute provides three methods for deducting and impounding compen- 
sation, to wit; (1) the 5-day week under section 101 (a); (2) 
legislative furlough under section 101 (b); and (8) 814 per cent 
reduction in compensation under section 105 (d) (6). The 5-day 
week plan may not be applied in such a manner as here attempted 


to cover any 5 consecutive days of work varying during different 
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weeks to save these employees from loss of salary, or to circumvent 
the impounding requirements of the Economy Act. Where it is im- 
practicable to apply either the 5-day week regularly or the legislative 
furlough, the statute requires 814 per cent reduction to be made in 
the total salary rate of the employees for impounding. 

The pay rolls forwarded to this office indicate that these employees 
under the National Park Service work intermittently and apparently 
are paid only on the days they actually work. It is not shown 
whether they were or were not entitled to leave of absence with pay 
prior to July 1, 1932 (see 12 Comp. Gen. 221, 222). 

In any event, the periods of employment disclosed on the pay rolls 
both for June and July, 1932, seem to constitute these employees a 
class to whom it is impracticable to apply the 5-day week or legisla- 
tive furlough and, accordingly, their total salary rate is subject to 
the 814 per cent reduction and impounding under section 105 (d) 
(6) of the Economy Act as stated in decision of August 2, 1932, 
supra. 

You are advised, therefore, that upon the basis of the facts pre- 
sented in the accounts, this office must refuse to certify for payment 
the administratively approved voucher proposing additional pay- 
ment in salaries to these employees for July, and must require an 
adjustment to show deduction and impounding of 814 per cent from 


the total salary rate of all employees shown on the said pay rolls. 
Action will be taken in the audit accordingly. 


(A-44239) 
ECONOMY ACT—PIECEWORKERS ON A 5-DAY WEEK 


In computing the compensation of employees upon piecework or combined 
piecework and per diem work who regularly worked 544 days a week for 
six days’ pay prior to July 1, 1932, and are now upon a 5-day week basis, 
the following method will be used: To the unit rate for piecework, per 
hour, or per diem in force prior to July 1, 1932, add yy and multiply by the 
number of units worked. The result (a) is the net amount (subject to 
proper retirement deductions) to be paid the worker. The retirement 
deductions are to be computed on a gross amount (b) which is arrived at 
by adding to (a), rs thereof, which yy represents, also, the amount to be 
charged against the appropriation for impounding. The 3% per cent of the 
gross amount (b), representing retirement deductions, should be deducted 
from the net amount (a), the result (c) being the cash to be paid the 
employee. 


Comptroller General McCarl to the Secretary of the Navy, October 25, 1932: 
Consideration has been given your letter of October 7, 1932, as 
follows: 


In your decision A-44239 dated September 29, 1932, you state that it is 
believed that the General Accounting Office has laid down sufficient rules for 
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computing the compensation of all pieceworkers on a five-day week. However, 
this department is still in doubt as to the application of these rules to actual 
pay-roll conditions as illustrated in my letter to you of September 14, 1932. 

One of the questions involved is the credit for one-half day’s pay at the old 
rate in addition to piecework earnings authorized by your decision A-43198 
of August 10, 19382. It seems clear that if an employee works five ful days 
on piecework he is entitled to pay at piecework rates increased by ys, plus 
one-half day’s pay on account of Saturday half holiday, but it is not clear that 
he would be also entitled to this credit for Saturday afternoon in the event 
that he only worked one day or a part of a day during the weck. 

It is further stated in your decision A-43198 dated July 16, 1932—this part 
of the rule apparently not being modified by your decision of August 10, 1932— 
ihat for per diem hours worked employees are entitled to the hourly rate 
computed in accordance with your decision A-43126 of July 8, 1982, to the 
Public Printer. The hourly rate referred to is the rate in effect prior to July 
1, 1932, multiplied by six and divided by five. In the case of an employee 
assigned to piecework but who is actually paid a per diem for all five days 
of the week, would such an employee be entitled to any credit for Saturday 
afternoon in addition to the new daily rate of pay? 

It is believed that the formulation of instructions to the field activities under 
the Naval Establishment would be materially assisted if the complete and cor- 
rect pay-roll entries for the four actual cases given in my letter of September 
14, 1932, could be supplied, and it is requested that this be done. The employees 
in question were paid at piecework rates for any work performed on Saturday 
morning prior to July 1, 1932, and under your decision A-38695, September 29, 
1931, their right to Saturday half holiday with pay prior to July 1, 1932, 
depended upon their pay status on Saturday morning. 

There is enclosed herewith a draft of proposed instructions to the Boston Navy 
Yard for computing the pay of pieceworkers at that yard. Your comment as to 
the correctness of these instructions, together with any changes deemed neces- 
sary therein, is requested. Particular attention is invited to the fact that these 
instructions do not outline a procedure for employees working one day or less, 
pending receipt of your decision requested above. 


It is believed that much of the difficulty experienced in computing 
compensation for piecework under the Economy Act has been due to 
the fact that, for convenience in computation, your department prior 
to July 1, 1932, had been paying pieceworkers on a per diem basis 
for Saturday afternoons when they did not work. 


The Saturday half holiday act of March 8, 1931, 46 Stat. 1482, 
provides: 


* * * four hours, * * * shall constitute a day’s work on Saturdays 
throughout the year, with pay or earnings for the day the same as on other 
days when full time is worked * * * whether on the hourly, per diem, per 
annum, piecework, or other basis: * * * 

As this statute makes it compulsory to pay for the whole of Saturday 
the same as on other days when full time is worked, it must be pre- 
sumed that the one-half per diem heretofore paid pieceworkers 
represents substantially what they might have been expected to earn 
on a piecework basis had they worked. Attempts to spread this per 
diem credit equitably over fractional parts of the week when the 
employees were on a piecework basis to determine the amount payable 
under the Economy Act for fractional parts of a week in the case of 
employees working on a 5-day-week basis, has resulted in complicated 





DECISIONS OF THE COMPTROLLER GENERAL 423 


rules, which, while in the main correct, should, if possible, be simpli- 
fied. It is believed, therefore, that substantially the same results will 
be obtained by adopting the following method of computation which 
is equally applicable to piecework, per hour, or per diem rates where 
the employees prior to July 1, 1932, worked regularly 514 days a 
week and received six days’ pay and who are now on a 5-day-week 
basis. To the unit rate for piecework, per hour, or per diem in force 
prior to July 1, 1932, add », and multiply by the number of units 
worked. The result (a) is the net amount (subject to proper retire- 
ment deductions) to be paid the worker. The retirement deductions 
are to be computed on a gross amount (b) which is arrived at by 
adding to (a), supra, 7s thereof, which 7; represents, also, the amount 
to be charged against the appropriation for impounding. The 314 
per cent of the gross amount (b), representing retirement deductions, 
should be deducted from the net amount (a), the result (c) 
being the cash to be paid the employee. 

To illustrate this method of computation, the first example will be 
taken from the proposed instructions submitted with your letter: 

(a) An electric welder whose per diem rate prior to July 1, 1932, was $7.28 
per diem during a week failed on one day to produce sufficient work to entitle 
him to payment at piecework rates, and for this day is therefore entitled to a 
per diem rate. On one other day he was absent on authorized leave without 
pay. On the remaining three days he produced 1,044 units for which the 


piecework rate prior to July 1, 1932, was $.019 and 951 units for which the old 
piecework rate was $.015. 


1 day @ $7.28 +1/ll=— $7.94 
1,044 @ $.019 +1/ll=— 21.64 
951 @ $.015 +1/ll= 15.55 


Net amount (a) $45.13 
Net amount (a) $45.13=10/11 of gross rate of pay. 
1/10 of (a) 4.51—to be impounded from appropriation. 


(b) $49.64—11/11 or gross rate, 
Net amount (a) $45.13 


Less 34% of (b) 1.74—to retirement fund. 


(c) $43.89—cash payment to employee. 


This simplified method is for application to all piecework or mixed 
piecework and per diem employees who prior to July 1, 1932, regu- 
larly worked 54 days a week for six days’ pay and are now on a 
five-day-week basis. 


(A-44782) 
MILEAGE—USE OF OWN AUTOMOBILE ON SHORT TRIPS 


The rule that mileage will not be allowed for transportation upon official 
business between the hours of 8 a. m. and 6 p. m. will no longer be followed. 
Provided such use of an employee’s private automobile has been pre- 
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viously authorized upon a determination that that mode of travel will be 
more economical and advantageous to the United States, mileage will be 
allowed under the act of February 14, 1931, for the number of miles shown 
to have been traveled outside of the limits of the employee’s post of duty. 


Comptroller General McCarl to the Secretary of Commerce, October 25, 1932: 


There has been received your letter of September 6, 1932, as 
follows: 


Your reconsideration of a suspension made in the account of Charles E. 
Molster, Disbursing Clerk of the Department of Commerce, in the amount of 
$10.85 because of travel expenses paid Freeman Albery, Inspector in the Aero- 
nautics Branch of the Department of Commerce, for travel performed in his 
personally owned car while in the conduct of official business under dates of 
March 22 and 26, 1932, is requested. The facts in this case as shown by 
Voucher No. 89352-192773 are that Mr. Albery made a trip on March 22 from 
Columbus, which was his headquarters, to the Municipal Airport at Springfield, 
Ohio, and returned to Columbus on the same day, a total mileage of 95 miles, 
for which he claimed reimbursement at the rate of seven cents a mile. He 
showed in his expense account that the cost of this trip by usual means of 
transportation would have been $9.88, or $3.23 in excess of the amount claimed 
for mileage. He also made a trip on March 26 from Columbus, Ohio, his 
headquarters, to Granville Airport, Granville, Ohio, and returned to Columbus, 
a distance of 60 miles, and claimed reimbursement therefor of seven cents a 
mile, or $4.20. He showed in his expense account that the cost of this trip by 
usual means would have been $5.30, or a savings to the Government of $1.10. 

I note that you have suspended the cost of these trips and have given as a 
reason therefor that absences between the hours of 8 a. m. and 6 p. m. do not 
eonstitute a travel status which would authorize the payment of mileage and 
quote 11 Comp. Gen. 309. The Decision referred to is one made to our Depart- 
ment in the case of another aeronautical inspector who had made trips in his 
privately owned car to airports that were outside of the city limits of his 
headquarters. You stated that credit for the several payments was disallowed 
on the ground that an employee making trips for only short disiances beyond 
the city limits of his headquarters in his personally owned automobile is 
substantially on duty at headquarters while making such trips, and, conse- 
guently, is not entitled under the act of February 14, 1931 (46 Stat. 1103), to 
mileage therefor. Had Mr. Albery made either of the trips referred to by usual 
means of transportation there would have been no question raised as to the 
allowance of the transportation costs. It is true, of course, that under previous 
rulings made by your office he would not be entitled to any subsistence unless 
the making of the trip by usual means would have necessitated his being away 
from his headquarters more than ten hours, which, according to the statement 
contained in the account referred to, would have been the case. But, assuming 
that the trips could have been made within ten hours and usual means of 
transportation had been used, no question would have been raised by your 
office as to the payment of these charges, at least similar cases have been 
approved without question in the past. It is. possible for us to order an 
employee to make a trip in his personally owned automobile where the mileage 
might total as much as 200 miles and where the trip could be made during the 
hours of 8 a. m. and 6 p. m., and applying the same principle as is involved in 
the Decision that we are now asking to be reconsidered, the employee would 
not be entitled to reimbursement for the transportation if he used his own car. 
We do not order men to use their personally owned cars unless there is a 
saving involved to the Government, and unless your office can see its way clear 
to give favorable consideration to the approval of the items involved in the case 
under consideration, it will be necessary for us in the future to order these men 
to make such trips by usual means, which will, of course, increase materially 
the cost of such travel to the Government. In view of the fact that every 
effort is now being made to reduce Federal expenditures, it would seem that 
very careful consideration should be given to cases of this kind before an 
adverse ruling is made. 
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The claims in question were originally included in the inspector’s 
regular expense account for March 16 fo 31, 1932, but were elimi- 
nated by administrative action of April 15, 1932, based upon the 
decisions of this office, 11 Comp. Gen. 309, 339 and 359. In submit- 
ting his expense account for the period May 1 to 15, 1932, voucher 
No. 89532, the inspector reclaimed the amount of $10.85 previously 
deducted, the reclaim being based upon the fact that the trips in 
question had been made before he had been notified that such claims 
were not allowable and for the further reason that a saving in trans- 
portation, as well as subsistence expenses, had been effected by the 
use of his automobile. Upon this explanation, the disbursing clerk 
paid the reclaimed amount, notwithstanding that the reasons upon 
which the reclaim was based were equally applicable to the situation 
disclosed in his original voucher. 

The amount in question represented mileage of 7 cents per mile for 
95 miles of travel March 22, 1932, when he left his headquarters at 
7.80 a. m., and returned thereto at 5.45 p. m., and 60 miles on March 
26, 1932, when he left his headquarters at 7.30 a. m., and returned 
at 2 p. m. 

The act of February 14, 1931, 46 Stat. 1103, provides: 

* * * That a civilian officer or employee engaged in necessary travel on 
official business away from his designated post of duty may be paid, in lieu 
of actual expenses of transportation, under regulations to be prescribed by the 
President, not to exceed 3 cents per mile for the use of his own motor cycle 
vr 7 cents per mile for the use of his own automobile for such, transportation, 
whenever such mode of travel has been previously authorized and payment 
on such mileage basis is more economical and advantageous to the United 
States. This Act shall take effect July 1, 1931, and all laws or parts of laws 
are hereby modified or repealed to the extent same may be in conflict herewith. 

This statute resulted from a committee amendment of H. R. 12014, 
71st Congress, 2nd Session. The original bill included provision for 
like reimbursement in connection with travel “at official station,” 
but such provision was eliminated. 

This enactment has heretofore been construed as not covering and 
so as to authorize payment of mileage where the travel away from 
and return to the post of duty was only such as to be accomplished 
between the hours of 8.00 a. m. and 6.00 p. m. of the same day, or 
where a trip was begun shortly before 8.00 a. m., and/or the return 
was shortly after 6.00 p. m., unless the necessity for leaving and/or 
returning before and after such hours was clearly shown, on the 
theory there was no true travel status in such instances. This con- 
struction seemed required by the fact that for a substantial period 
prior to the legislation the established rule was and now is that as to 
round trips away from post of duty, beginning and ending between 
the hours above mentioned—the hours usually for devotion to busi- 
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ness—there could be no status created, travel or otherwise, such as 
would operate to transfer to the public treasury the subsistence ex- 
penses officers and employees of the Government are to provide for 
themselves, and the legislation was enacted in the light of such 
established rule—and the further fact that the enactment’s history 
indicated a legislative purpose not to authorize a mileage allowance 
for travel by privately owned motor cycle or automobile even away 
from post of duty unless a true travel status existed. Further con- 
sideration of the language employed in the enactment and the pro- 
ceedings had while the legislation was under consideration by the 
Congress induces a doubt that the construction heretofore made was 
correct. 

Transportation expenses in travel away from post of duty on 
official business may legitimately occur when no travel status for 
subsistence purposes exists, such as round trips completed between 
the hours of 8.00 a. m. and 6.00 p. m., and where such travel is by 
common carrier the cost of transportation is authorized to be paid. 
The act of February 14, 1931, deals with transportation expenses 
and not subsistence expenses, and while there remains unchanged 
the rule denying subsistence expenses in connection with round trip 
away from post of duty beginning and ending between 8.00 a. m. 
and 6.00 p. m. of the same day, it appears the intent of the law to 
permit payment of mileage for authorized use of privately owned 
motor cycle or automobile in travel away from post of duty and on 
official business regardless of the element of time. 

This enactment does not, however, provide that an officer or em- 
ployee shall in all cases be entitled to receive mileage for use of his 
privately owned motor cycle or automobile even when used by him 
to travel away from his post of duty on official business. It does not 
operate to make the traveler’s motor cycle or automobile his usual 
means of transpotration in such connection. To entitle to mileage 
the use must not only have been previously authorized but so author- 
ized because “more economical and advantageous to the United 
States,” which necessarily requires consideration of all proper ele- 
ments and such fixing of a rate of mileage prior to the use as will 
effect a clear saving to the United States in transportation cost. 
There can be no mileage allowance for use of a privately owned 
motor cycle or automobile within the limits of the post of duty or 
official station in the absence of specific statutory authority. This 
was effectively denied in connection with the enacting of the statute 
here under consideration. 

In the particular cases you have submitted, the travel on March 
22, 1932, was from Columbus, Ohio, the post of duty of the employee, 
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to the Municipal Airport, Springfield, Ohio, and return, a total 
claimed distance of 95 miles, and from Columbus on March 26, 1932, 
to the Granville Airport, Granville, Ohio, and return, a total claimed 
distance of 60 miles—the departure in each case having been at 
7.30 a. m. and the return at 5.45 p. m. and 2.00 p. m., respectively. 
If the travel had been by common carrier the actual expense of 
transportation would be allowable. If it be now established that to 
accomplish such travel away from post of duty the use of traveler’s 
privately owned automobile had been previously authorized and at 
a rate of mileage so as to be more economical than other means of 
transportation, credit will be allowed at the rate so fixed for the 
number of miles shown to have been traveled outside of the limits 
of the traveler’s post of duty. 


(A-45434) 


APPROPRIATIONS—DEPARTMENT OF JUSTICE—TRANSPORTATION 
OF FEDERAL PRISONERS 


Under the provisions of section 8 of the act of May 14, 1930, 46 Stat. 325, 
relating to the transportation of Federal prisoners, and the regulations of 
the Attorney General made in pursuance of such act, the transportation 
expenses of Federal prisoners who violate their parole are chargeable to the 
appropriation “ Salaries, Fees and Expenses of Marshals, United States 
Courts,” designated for the purpose of paying the transportation expenses 
of Federal prisoners by the Attorney General under Circular No. 2103 of 
June 13, 19380. 


Comptroller General McCarl to S. L. Gross, United States Marshal, November 

1, 1932: 

There has been received your letter of October 19, 1932, relative to 
the exception by this office to certain items of your account for the 
December quarter, 1931, voucher No. 16, and the suspension of credit 
therein for payments amounting to $77.05 to Deputy Marshal 
Wheeler Smith, as reimbursement of expenses incident to the return- 
ing of a parole violator from Fort Worth, Texas, to the United States 
Penitentiary, Leavenworth, Kansas, for the reason that such expenses 
were not chargeable under the appropriation from which paid, to wit, 
“ Salaries, Fees and Expenses of Marshals, United States Courts.” 

The matter as presented raises the question whether that part of 
section 5 of the “ Parole Act” of June 25, 1910, 36 Stat. 820, providing 
that all necessary expenses incurred in the administration of the act, 
including the transportation of prisoners who violate their parole, 
should be paid out of the appropriation for the prison in connection 
with which such expense was incurred, has been repealed or super- 
seded by subsequent legislation. 

Under the Parole Act of 1910, Parole Boards at the various Fed- 
eral penal and correctional institutions were authorized to act in the 
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paroling and retaking of United States prisoners, but by the act of 
May 13, 1930, 46 Stat. 272, one single board of parole was created, 
the members thereof to be appointed by the Attorney General, to act 
in lieu of the former boards, and in section 3 of the act it was pro- 
vided that said board, or any member thereof, thereafter should 
have “the exclusive authority to issue warrants for the retaking of 
any United States prisoner who has violated his parole.” This 
parole board has been placed under the general jurisdiction of the 
Bureau of Prisons, Department of Justice. It would thus appear 
that by the act of May 13, 1930, matters of paroling and revoking 
paroles have been changed from institutional to departmental 
matters. 

Changes were made, also, in the organization of penal and correc- 
tional institutions by the Prison Reorganization Act of May 14, 1930, 
46 Stat. 325, and in section 13 of the said act it was provided that all 
acts and parts of acts in conflict with said act were repealed. This 
act provided, also, in section 8, that: 

All transportation of prisoners shall be by such agent or agents of the 
Department of Justice as the Attorney General or his authorized representative 
shall from time to time nominate, the reasonable expense of transportation, 
necessary subsistence, and hire and transportation of guards and agent or 
agents to be paid by the Attorney General from any appropriation to the 
Department of Justice as he may direct: * 

The provisions of this section, as quoted, are not necessarily in 
conflict with the provisions of section 5 of the act of 1910 relating 
to charging the appropriation of the institutions for the transporta- 
tion of United States prisoners violating their parole, but there is 
given the Attorney General authority to designate an appropriation 
for the payment of such expenses other than that specified in the 
act of 1910 and, to that extent, the provisions in that connection in 
the act of 1910 must be considered modified, depending upon the 
action to be taken by the Attorney General. 

It appears that pursuant to the provisions of the act of May 14, 
1930, supra, the Attorney General, under date of June 13, 1930, issued 
Circular No. 2103 to all wardens, superintendents, marshals, and 
sheriffs, in which were set out sections 7, 8, 9, 10, and 11 of the 
Prison Reorganization Act and certain instructions to such officers 
relative to the manner in which the provisions of said act should 
be carried out. Paragraph 3 of said circular provided: 

Pursuant to the provisions of section 8 of the above act, United States 
marshals and their deputies are hereby formally nominated as of May 14, 
1930, for the transportation of United States prisoners, the cost of such trans- 
portation to be paid, as heretofore, from appropriations entitled “ Salaries, 
Fees, and Expenses of Marshals, United States Courts.” 

The words “as heretofore” make the matter not free from doubt 
since the appropriation designated prior to that time had not been 





DECISIONS OF THE COMPTROLLER GENERAL 429 


used to pay for the transportation expenses of United States pris- 
oners who had violated their parole, but if it be considered that about 
the same time the authority of directing the expenditures had been 
changed from an institutional to a departmental matter and since 
the appropriation in question is the only ene designated under section 
8 of the act of 1930, supra, for the transportation of all Federal 
prisoners which, of necessity, must include United States prisoners 
who have violated their parole, that appropriation appears to be the 
proper one to be charged for expenses such as involved in the present 
case. 

Under the circumstances, it would appear that the appropriation 
“ Salaries, Fees and Expenses of Marshals, United States Courts,” 
was properly charged with the transportation expenses in this case 
and, accordingly, I have to advise that, if otherwise correct and 
proper, credit will be allowed in your accounts for the payment as 
made. 


(A-45459) 
ECONOMY ACT—SUBSISTENCE—PER DIEMS—FRACTIONAL DAYS 


Paragraph 66 of the Standardized Government Travel Regulations basing per 
diems for fractional parts of a day upon six-hour periods is applicable 
to fractional parts of a day at the beginning and ending of a travel status 
and is not for application when a change in the rate of per diem takes place 
during a day in a continuous travel status. In such case fhe respective 
per diems are to be computed on the actual portions of a day involved 
in each status irrespective of six-hour periods. 

When an officer is in a continuous travel status involving travel both upon a 
vessel and upon land with differing rates of per diem applicable, the change 
in per diem rates in the absence of orders requiring otherwise will take 
place when the officer embarks or disembarks during such travel status. 


Comptroller General McCarl to the Secretary of the Navy, November 1, 1932: 


There has been received your letter of October 24, 1932, requesting 
a decision upon the questions presented in the following letter of 
October 20, 1932, from the Paymaster, United States Marine Corps: 


1. In reference (a) the Comptroller General of the United States stated, 
quoting from the text, as follows: 

“It is stated that Captain Conachy did not disembark from the U. Ss. 
Kittery until 8.00 a. m., August 4, 1932, because impracticable to do so. ae 
spective of the reason for Captain Conachy’s delay in disembarking from the 
U. 8. 8S. Kittery, so long as he continued in a travel status under the terms of 
his orders travel thereon terminated when he disembarked. Since he could have 
continued his journey on the train leaving Norfolk at 9.00 a. m., August 4, 
and could have arrived at Quantico at 1.40 p. m. that day, the per diem allow- 
ance should be computed allowing a rate of $1.75 from the hour of embarka- 
tion on the U. 8S. S. Kittery at 10.02 a. m. July 28, 1932, to the hour of disem- 
barkation at 8.00 a. m., August 4, 1932, less the required reduction for lodg- 
ing and at $5 per diem for the period 8.00 a. m. to 1.40 p. m., August 4, 1932.” 

While the rule enunciated in the case of Captain Conachy, above quoted, ap- 
pears to be clear in so far as the instant case of Captain Conachy is concerned, 
in view of the fact that the elapsed time from hour of disembarkation (8 a. m., 





430 DECISIONS OF THE COMPTROLLER GENERAL 


August 4, 1932) to hour of arrival at Quantico (1.40 p. m., August 4, 1932) is 
less than six hours, it would appear to offer some difficulty in its application 
to cases where the circumstances of travel are different. 

2. It is assumed from the decision of October 10, 1932 (reference (a)), 
that in computing the per diem to include 8.00 a. m., August 4, 1932, the period 
from 6.00 a. m. to 8.00 a. m. is considered the fractional part of a six-hour period 
entitling the traveler to one-fourth of the authorized per diem. The six-hour 
period, however, for which this fractional per diem is paid would not expire 
until 12.00 m., August 4, 1932, leaving one hour and forty minutes as the 
fractional part of the per diem for which an allowance of $5.00 was authorized. 
Any other construction would seem to require that the six-hour division of a 
calendar day be further subdivided. 

3. Having in view the provisions of reference (b), together with the rule 
laid down in reference (a), the following questions are presented: 

(a) Under the same set of circumstances as in the case of Captain Conachy, 
except that the hour of arrival at Quantico was 2.40 p. m., instead of 1.40 p. m., 
would the traveler be entitled to one-half of the per diem of $5.00 authorized 
for land travel? 

(b) Where two or more per diems are authorized in an officer’s orders au- 
thorizing travel and where the change from one per diem to another takes place 
during one of the six-hour divisions of a calendar day, must the six-hour period 
during which the change occurs be further subdivided and the traveler paid a 
proportionate share of each per diem for the six-hour period involved? 

(c) Having in view the employment of the word “embarkation” in the 
concluding paragraph of reference (a), above quoted, is the traveler entitled 
to the per diem allowance from hour of embarkation as distinguished from hour 
of sailing? 

(d) Where an officer ordered from an inland station to a port for embarka- 
tion for overseas service is authorized a higher per diem for the land travel 
than for the sea travel involved, and arrives at the port of embarkation prior 


to the hour of sailing, is he entitled to the greater per diem until he actually 
embarks? 


In answer to questions (a) and (b), paragraph 66 of the Standard- 
ized Government Travel Regulations provides as follows: 


Day defined —In computing per diem in lieu of subsistence the calendar day 
(midnight to midnight) will be the unit. For the fractional part of a day at 
the commencement or ending of a travel-status period one-fourth of the rate 
for a calendar day will be allowed for each period of six hours or portion 
thereof. 

This paragraph is applicable to fractional parts of a day at the 
beginning and ending of a travel status and is not necessarily to be 
applied to the computation of per diems when a change in rate 
was made during a day in a continuous travel status. In such a case 
the respective per diems should be computed upon the actual portions 
of the day involved in each status irrespective of six-hour periods. 

With respect to questions (c) and (d), if the officer is in a con- 
tinuous travel status; that is, in a travel status at port of embarka- 
tion and/or continues in a travel status upon disembarking, unless 
the orders require otherwise, either directly or by reasonable implica- 
tion, the change in rate of per diem will be effective when the officer 
embarks and when he disembarks. Where the travel status com- 
mences with travel on the vessel and terminates upon arrival at a 
designated port, the travel status commences with the sailing from 
port of embarkation and terminates on arrival at port of destination. 
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(A-45402) 


ECONOMY ACT—PERCENTAGE REDUCTIONS—TEMPORARY 
POSITIONS 


All employees who were not entitled to annual leave of absence with pay prior 
to July 1, 1982, should be regarded as coming within the provisions of sec- 
tion 105 (d) (6) of the Economy Act, requiring percentage reductions in 
compensation, rather than under section 101 (b) providing for legislative 
furloughs without pay. 
appointment made under a Civil Service rule or regulation specifically 
classifying the position as temporary, such as rule VIII, entitled “Tem- 
porary Appointments” should be regarded as temporary in applying leave 
laws and regulations. 

Unskilled laborers employed without regard to Civil Service rules or regulations 
in localities where such rules or regulations are not applied, are not 
necessarily temporary. 

Except as to the positions so classified, the temporary character of an appoint- 
ment or employment in a Schedule A position would depend upon other 
elements than the fact that the position is listed under Schedule A. 

The mere fact that an appointment is made under rule II, section 10, of the 
Civil Service rules and regulations does not constitute the same a tempo- 
rary appointment. 

Without attempting to state a rule applicable to all cases it may be said that 
where an appointment is made as a regular or permanent appointment 
under conditions and circumstances with respect to which Civil Service 
rules and regulations and the regulations of the administrative department 
authorize regular or permanent appointments, the employee will not be 
regarded as a temporary employee. 


Comptroller General McCarl to the Secretary of Agriculture, November 4, 
1932: 


Consideration has been given to your letter of October 21, 1932, 
as follows: . 


The Department finds it necessary to seek your advice as to two matters 
affecting procedure under the Economy Act. 

1. Legislative furlough of temporary employees. An early if not your first 
pronouncement on this subject, 12 Comp. Gen. 83, to the Architect of the Capitol, 
states: “ You are advised, therefore, that the provisions of sections 101 (a), 
(b), and (c) and sections 102 and 103 of the Act are applicable to the perma- 
nent and temporary employees engaged in connection with the construction 
work under the office of the Architect of the Capitol.” A little later, 12 Comp. 
Gen. 167, you held as to very short periods of temporary clerical employment 
(stenographic service for five days, twelve days) : “ In view of the short periods 
of their employment, it would not be practicable to apply either the five-day 
week or furlough provisions to such employees, and, accordingly, under author- 
ity of section 105 (d) (6) * * * their compensation would be subject to 
an 84%% reduction.” In closely subsequent decisions the doctrine that tempo- 
raries could not be granted the legislative furlough seemed to be taking shape 
but without express reversal of 12 Comp. Gen. 838. In 12 Comp. Gen, 182, the 
holding is, quoting the syllabus: “ Temporary employees who, prior to July 
1, 1982, were not entitled to leave of absence with pay, would appear not to 
be subject to the * * * furlough provisions of section 101 (a) and (b).” 
In 12 Comp. Gen. 221, the language is: “It may be stated as a general rule 
that all classes of employees who were not entitled to leave prior to July 1, 
1982, should be regarded as coming within the provision of section 105 (4d) 
(6).” “It would appear " and “As uo general rule ” are not seemingly conclusive, 

A-44536 of September 14 to the Secretary of War seems to take a more posl- 
tive tone, “If the employee in question was a temporary employee, as stated, 
he was not subject to the legislative furlough under section 101 (b) of the 
Economy Act, but was subject to the salary reduction prescribed under section 
105 (d) (6), and his compensation for the period actually employed should 
have been reduced 84% * * *,” 
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While the great bulk of the temporary field labor of this Department is 
performed under conditions which make the legislative furlough impracticable, 
there are both in Washington and in the field temporary per annum employees 
on clerical work for whom the legislative furlough is in no wise impracticable, 
to whom the Department at first granted a furlough under authority of 12 
Comp. Gen. 83, and would continue to do so if the matter were within admin- 
istrative discretion. That the question may be free from doubt, your decision 
is requested whether in cases where the Department decides in favor of the 
practicability of placing temporary employees on the 101 (b) basis, the action 
may be taken. 

2. Both in connection with the question of legislative furlough and with re- 
gard also to the grant of military leave and the payment to per diem employees 
of pay for legal holidays, with incidentally the question of use of 307 days or 
813 days as the factor for computing annual compensation, it is important 
that the Department have a clear working rule to distinguish between tem- 
porary and permanent employees. As to per diem workers, if we could use 
the rule laid down in 12 Comp. Gen. 204, holding that holiday pay accrues to 
“per diem employees * * * employed for substantially continuous indefi- 
nite periods ” there would be little difficulty, but in settlement certificate of the 
Claims Division of your office dated February 18, 1932, addressed to E. A. 
Seaton, an employee of this Department and claimant for payment for a period 
of military leave, the following language is used: 

“It has been uniformly held that temporary employees are not entitled to leave 
of absence with pay. Whether an employee is a permanent or temporary 
employee is not for determination solely on the length of time the employee 
may happen to serve, but other conditions are for consideration, such as the 
character of appointment, purpose for which employed, and whether or not the 
employment was made within the rules and regulations of the Civil Service 
Commission. 

“It is reported by the Bureau of Plant Industry, Department of Agriculture, 
in which you have been rendering service, that you have been employed since 
October 1, 1921, which, considering the length of the period of your service, 
would indicate the same to be of permanent nature. However, it is further 
stated that your employment was made without reference to the Civil Service 
Commission, in view of the fact that you did not reside in any of the various 
cities mentioned in the Fourth District, of the Civil Service Rules. It has been 
held that if authority had been granted by the Civil Service for the employment 
of persons who were not on any list of eligibles, that in such cases under certain 
conditions, the character of employment could be considered as permanent. On 
the other hand, in the absence of such authorization by the Civil Service Com- 
mission and conditions showing permanency of the tenure of employment, the 
employee would not be entitled to leave of absence with pay under the statute 
above cited. 

“As it is apparent that your employment was made without the authorization 
of the Civil Service Commission, and without reference to said commission’s 
rules, the character of your employment can be nothing else than temporary, 
regardless of the length of time you may have served.” 

This opens a broad zone of doubt, particularly in the phrase, “It has been 
held that if authority has been granted by the Civil Service Commission for the 
employment of persons who are not on any list of eligibles, that in such cases 
under certain conditions the character of employment could be considered as 
permanent.” The limiting clause, “ under certain conditions,” conditions which 
are not discussed or specified, leaves the expression without practical guidance 
value, since administrative officers can not know what conditions were in mind. 

Employees of this Department not in the competitive classified Civil Service 
are of three classes: 

1. Unskilled laborers in localities where there are no labor boards, no reg- 
isters of labor eligibles—paragraphs 144-8, “ Information for boards of exami- 
ners and nominating officers, etc.,” U. S. Civil Service Commission, 1930. 

2. Positions covered by Schedule A of the “ Civil Service Act and Rules, Stat- 
utes, Executive Orders, and Regulations,” edition of March 15, 1932, subdivided 
broadly into (a) those which require individual approval by the Commission, 
and (b) those which do not require such individual approval. 

8. Positions under Rule II, Sec. 10, of above. 

Assuming with respect to these three classes that there is no language in the 
appointment where written, nothing in the verbal agreement or in the character 
of the work where the appointment is not written, which fixes a time of 
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termination, are all employees of Class 1, laborers at points where there is no 
labor board, to be regarded as temporaries with respect to holidays, military 
leave, legislative furlough? It may be stated that the mere accident of employ- 
ment at a point where there is no labor board and register of eligibles has 
not the slightest influence upon the prospective or actual duration of the 
employment. Many of these positions at Department field stations have been 
running continuously for a very long period of time. Nor does it seem accurate 
to say that these appointments are made without Civil Service authorization. 
The Commission receives lists of the appointments, takes cognizance of them, 
raises question if it suspects infringement of the rule that eligible lists must 
be used where available. 

Are all employees in Class 2, Schedule A, to be regarded as temporaries? 
Is there a distinction between appointments of this class requiring individual 
approval by the Civil Service Commission and those not so requiring? 

What is the status as between temporary and permanent of appointees of the 
third class, Rule II, Sec. 10? 

A ruling on these subjects at your early convenience will relieve the Depart- 
ment of many difficulties in the administration of the Economy Act. 


Section 105 (d), (6), of the Economy Act, provides: 
Sec. 105. During the fiscal year ending June 30, 1933— 
* * ~ « *~ a . 


(d) In the case of the following persons the rate of compensation is reduced 
as follows: If more than $1,000 per annum but less than $10,000 per annum, 
8% percentum * * * 


* . * * + * * 


(6) Officers and employees (as defined in section 104 (a) occupying positions 
the nature of the duties and periods of work of which make it impracticable to 
apply the provisions of subsections (a) and (b) of section 101: 

There is involved in determining the practicability of applying 
other provisions of the Economy Act for reducing and impounding 
compensation, to wit, section 101 (a) and (b), the fact that prior 
to July 1, 1932, it had long been the rule that temporary employees 
were not entitled to leave of absence with pay. The provisions of 
the Economy Act were not intended to, and did not, enlarge the 
rights of temporary employees. If the legislative furlough plan 
under section 101 (b) of the Economy Act were applied to tempo- 
rary employees, they would be granted the same privileges as to 
time off as permanent employees, thus destroying a clear distinction 
in this respect between permanent and temporary employees long 
in force. , 

In decision of August 9, 1932, 12 Comp. Gen. 221, to which you 
refer, it was stated— 

* * * It may be stated as a general rule that all classes of employees 
who were not entitled to annual leave prior to July 1, 1932, should be regarded 
as coming within the provisions of section 105 (d) (6). 

This should be considered as the definite rule in applying the 
provisions of the Economy Act when making reductions and im- 
poundings of compensation of all temporary employees. Hence, 
your first question is answered in the negative. 
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You quote from the certificate of settlement dated February 18, 
1932, disallowing the claim of E. A. Seaton, a temporary employee, 
for compensation deducted during military leave of absence, and 
state that the clause therein “leaves the expression without practical 
guidance value, since administrative officers can not know what 
conditions were in mind.” You are advised that certificates of settle- 
ment of claims issued by this office do not, and are not intended to, 
serve as precedents in the disposition of any other claim or account. 
The principles controlling claims settlements are stated in the general 
decisions of this office, and if an administrative office has doubt as 
to the application of such decisions to a particular case or class of 
cases, the matter should be presented formally to this office for 
decision, as was done in the instant matter. 

An appointment or employment made under a Civil Service rule 
or regulation specifically classifying the position as temporary, such 
as rule VIII, entitled “Temporary Appointments,” should be re- 
garded as temporary in applying leave laws and regulations. The 
cases of E. A. Seaton and James E. Daisey were reviewed by this 
office in decisions of June 7, 1932, A-42275, wherein, after quoting 
from 2 Comp. Gen. 247, it was said: 

It has been held repeatedly that temporary employees are not entitled to 
leave with pay under the numerous acts similar to the one here in question on 
the principle that a leave of absence with pay is inconsistent with temporary 


employment. See 3 Comp. Gen. 112, 382; 4 id. 17, 511, 552, 575, 748; 5 id. 908; 
6 id. 178, 275; 9 id. 119. 

The record discloses that both of you were temporarily employed under the 
regulations of the Department of Agriculture, without a prior authorization 
of the Civil Service Commission, on a per diem basis “ when actually employed ” 
and that, under such circumstances, no leave has been granted to you under 
such employments. Paragraph 106 of the administrative regulations of the 
Department of Agriculture provides that “temporary employees including those 
appointed at per diem rates for days actually employed are not entitled to any 
leave privileges.” 

Accordingly, you are advised that notwithstanding the fact you have been 
employed for periods of approximately 144 and 10% years, respectively, and that 
your employments may be regarded administratively as of a more or less per- 
manent nature, the conditions thereof as now existing are such that payment for 
the time you were absent from your employments while on actual training 
duty with the Sixth Marines is not authorized. The disallowances of February 
18, 1932, must be, and are, sustained. 


Thus, in those cases the temporary character of the employment 
was shown from the administrative regulations governing the same 
and from the appointments or contracts of employment, and not 
from the fact that the employment was or was not made “ within the 
rules and regulations of the Civil Service Commission.” 

Referring to the three classes of positions mentioned in your 
letter, you are advised that the method of employment under the 
particular Civil Service rule or regulation, or as to the first class 
without regard to Civil Service rules and regulations, does not ipso 
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facto determine the temporary or permanent character of the 
appointment or employment. As to the first class, the publication to 
which you refer lists cities and towns where the Civil Service regula- 
tions governing the employment of unskilled laborers are applicable, 
and this office is advised that at other places the practice has been 
to permit administrative officers to employ both temporary and 
permanent unskilled laborers without regard to Civil Service rules 
and regulations. Accordingly, under the circumstances you mention, 
“employees of Class 1, laborers at points where there is no labor 
board” are not necessarily “to be regarded as temporaries with 
respect to holidays, military leave, legislative furlough.” 

Referring to your second class, Schedule A is a list of positions 
entitled “ Positions excepted from examination under rule II, section 
3.” The positions are not specifically divided into the classifications 
(a) and (b) stated in your letter. They are mostly of a permanent 
nature, and where a position therein is temporary it is so stated in 
the schedule. Except as to the positions specifically so classified, 
the temporary character of an appointment or employment in a 
Schedule A position would depend upon other elements than the 
fact that the position is listed in Schedule A. 


Referring to your third class, rule II, section 10, provides: 

Appointment without competitive examination in rare cases. Whenever the 
commission shall find that the duties or compensation of a vacant position are 
such, or that qualified persons are so rare that in its judgment such position 
can not, in the interest of good civil-service administration, be filled at that 
time through open competitive examination, it may authorize such vacancy 
to be filled without competitive examination, and in any case in which such 
authority may be given, evidence satisfactory to the commission of the quali- 
fications of the person to be appointed without competitive examination shall 
be required. A detailed statement of the reasons for its action in any case 
arising hereunder shall be made in the records of the commission and shall be 
published in its annual report. Any subsequent vacancy in such position shall 
not be filled without competitive examination except upon express authority of 
the commission in accordance with this section. 

There is nothing in this rule which classifies the appointments 
made thereunder as temporary. In fact, this office is advised that 
temporary appointments are not ordinarily made under this rule, 
but under rule VIII. Therefore, the mere fact that an appointment 
is made under rule II, section 10, does not constitute the same a 
temporary appointment. 

Without attempting to state a rule applicable to all cases it may 
be said that where an appointment is made as a regular or perma- 
nent appointment under conditions and circumstances with respect to 
which the Civil Service rules and regulations and the regulations of 
the administrative department concerned authorize regular or perma- 


nent appointments, the employee will’not be regarded as a temporary. 
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TAXES—EXCISE 


The question whether excise taxes imposed by section 615 of the Revenue Act 
of June 6, 1932, 47 Stat. 265, should be paid by manufacturers, producers, 
or importers for goods furnished the Government, is one primarily for the 
consideration of the Bureau of Internal Revenue in its administration and 
enforcement of the revenue laws; but in so far as the Government is con- 
cerned, there is no authority for the payment of the tax to such manufac- 
turers, producers, or importers upon such goods so furnished in the absence 
of a specific agreement providing therefor. 


Comptroller General McCarl to Maj. W. D. Dabney, United States Army, 
November 5, 1932: 


Consideration has been given your letter of September 1, 1932, for- 
warded to this office by reference of the Chief of Finance, dated 
September 30, 1932, for decision whether payment is authorized upon 
three vouchers in favor of the Welch Grape Juice Company for 
$2.40, $1.52, and $1.80, claiming refund of Federal excise tax de- 
ducted on vouchers Nos. 6465, 6466, and 6467, respectively, of your 
accounts for the month of August, 1932. 

The matter for decision is presented in the paragraph numbered 2 
of your letter, as follows: 


2. Vouchers listed above cover payments made to the Welch Grape Juice 
Company under Contract -W 767 QM 18 (Purchase Notice #7, Office of The 
Quartermaster General, dated February 9, 1932). Since The Revenue Act 
approved June 6, 1932, effective June 21, 1932, exempts from tax, Government 
contracts made prior to May 1, 1932, deductions were made as stated above, it 
being the opinion of this officer that Purchase Notice #7 referred to is the 
same as a contract. However, since this purchase notice calls for deliveries 
during the entire fiscal year of 1933 to a great many stations and, since it is 
expected that the Welch Grape Juice Company will claim payment for federal 
tax in connection with each delivery, an advance decision is requested by the 
undersigned, a disbursing officer, as to whether or not such federal tax maps. be 
paid by this office. 


Section 615 (a) (2) of the Revenue Act of June 6, 1932, 47 Stat. 
265, provides for a tax of 5 cents per gallon upon unfermented grape 
juice sold by the manufacturer, producer, or importer, and by section 
629 of the act, it is provided that the title in which such section 615 
is contained, should take effect on the fifteenth day after the date of 
the act, June 6, 1932, the effective date of the excise tax, therefore, 
being J une 21, 1932. 


Section 625(a) of the act, however, provides that: 


(a) If (1) any person has, prior to May 1, 1932, made a bona fide contract 
for the sale, after the tax takes effect, of any article in respect of the sale of 
which a tax is imposed under this title, or in respect of which a tax is imposed 
under this subsection, and (2) such contract does not permit the adding to the 
amount to be paid under such contract, of the whole of such tax, then (unless 
the contract prohibits such addition) the vendee shall, in lieu of the vendor, pay 
so much of the tax as is not so permitted to be added to the contract price, If 
a contract of the character above described was made with the United States 
or with any person other than a dealer, no tax shall be collected under this 
title.” 
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By section 628 of the act, it was provided that the Commissioner 
of Internal Revenue with the approval of the Secretary of the Treas- 
ury should prescribe and publish all needful rules and regulations 
for the enforcement of the law relating to the taxes on articles sold 
by manufacturers, producers, and importers so that the questions (1) 
whether in this matter there was a contract made bona fide prior to 
May 1, 1932, within the meaning of section 625(a), swpra, or, if not, 
(2) whether the manufacturer in this case is liable for the tax for 
goods furnished the Government, are primarily for the consideration 
of the Bureau of Internal Revenue in its administration and enforce- 
ment of the law. 

In so far as concerns the payment of the tax upon the vouchers, as 
now submitted for consideration, it may be stated that there is no 
authority of law therefor irrespective of the holding of the Bureau 
of Internal Revenue with respect to the two questions referred to in 
the preceding paragraph. If it should be held that there was in fact 
a contract under section 625 (a) exempting the manufacturer from 
the payment of the tax, then there would appear to be no basis for 
the manufacturer’s claim. On the other hand, if it should be held 
that the sale was not under a contract entered into prior to May 1, 
1932, then, since there was no agreement for the Government to pay 
the tax or a price for the goods to include the tax, there would be 


no authority for the payment of the amounts now claimed. 

Accordingly, I have to advise that payment on the three vouchers 
submitted is not authorized. The said vouchers willbe retained in 
the files of this office. 


(A-45165) 
ECONOMY ACT—DRILL PAY—OFFICERS OF FLEET NAVAL RESERVE 


Officers of the Fleet Naval Reserve in an inactive duty status, having no duties 
to perform, or only occasional or intermittent duties of attending drills or 
performing appropriate duty, are not officers of the United States within 
the meaning of section 201 of the Economy Act. 


Comptroller General McCarl to the Secretary of the Navy, November 5, 1932: 


There has been received your letter of October 8, 1932, requesting 
decision of the question submitted in letter of Lieutenant L. A. 
Puckett, S. C., United States Navy, dated October 5, 1932, as follows: 


Subject: Childress, Calvin Hawthorne, Lieut. Comdr. (MC-F) U. 8. N. R. 
Re: Request for advance decision in case of 

1. On 23 July 1926 the above-named officer accepted an appointment as 
Passed Assistant Surgeon with the rank of Lieutenant in the Fleet Naval 
Reserve. He held that rank until 15 August 1932 on which date he accepted 
an appointment as Surgeon with the rank of Lieutenant Commander in the 
Fleet Naval Reserve. He is attached to the Fifth Fleet Division of the Fifth 
Naval District. 
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2. As a member of this division and while holding the rank of Lieutenant in 
the Fleet Naval Reserve, he was entitled under the U. S. Code, Title 34, Section 
782, to pay for the performance of each drill or other equivalent instruction or 
duty at the rate of one-thirtieth of his monthly base pay. Upon his promotion 
to the rank of Lieutenant Commander in the Fleet Naval Reserve he became 
entitled to pay for the performance of appropriate duty at a rate not more 
than $500.00 per annum. 

8. Title II, Section 201, of the Act of 30 June 1932 (Pub. No. 212—72nd 
Congress) provides that— 

“All provisions of law which confer upon civilian or noncivilian officers or 
employees of the United States Government * * * automatic increases in 
compensation by reason of * * * promotion are suspended during the 
fiscal year ending June 30, 19383 * * *.” 

4. It appears that this law prevents Lieutenant Commander Childress from 
receiving appropriate duty pay above that of a Lieutenant, however a question 
arises as to the correct computation of his pay. First, a Lieutenant of the Fleet 
Naval Reserve attached to a division can receive pay only for drills or equiva- 
lent duty, a lieutenant not attached to a division can receive pay only for 
appropriate duty. Second, a lieutenant commander of the Fleet Naval Reserve 
can receive pay only for appropriate duty whether attached to a division or not. 

5. The legal rank and status of this officer is that of Lieutenant Commander 
attached to the Fifth Fleet Division, for which only appropriate duty is pro- 
vided, whereas, the rank and status upon which his compensation must be based 
is that of a lieutenant attached to a division for which only drill or equivalent 
duty is authorized. The distinction between drill pay and appropriate duty pay 
is important for the former is based absolutely upon the basis of duty performed 
whereas the latter is dependent not only upon the duty performed but continu- 
ance on appropriate duty status. 

6. In the case of Lieutenant Commander Childress, the following vouchers 
have been received: 

(a) A Drill Pay voucher as a Lieutenant, Fleet Naval Reserve, from 1 July 
1932 to 14 August 1932, showing the performance of drills on 8, 11, 18 and 25 
July and on 1 and 8 August 1932, a total of six for which he is entitled to six- 
thirtieths of his monthly base pay of Lieutenant, or $40.00. 

(b) An appropriate duty voucher as a Lieutenant Commander of the Fleet 
Naval Reserve from 15 August 1932 to 30 September 1932, showing the per- 
formance of appropriate duty on 15, 22 and 29 August and 12, 19 and 26 
September 1932, a total of six periods in one month and sixteen days. 

7. It will be noted that Lieutenant Commander Childress performed six 
periods of duty both before and after his promotion. Under Article H-2709(3) 
of the Bureau of Navigation Manual, an officer of his rank attached to a 
division is required to perform “appropriate duty in the same manner and 
under the same conditions as other members of the organization—perform drills 
and equivalent duty.” 

8. However, if the six periods performed after his promotion to Lieutenant 
Commander are regarded as appropriate duty, and under the Act of 30 June 
1932 he is not entitled to pay higher than that based on the rank of Lieutenant 
which he held on 30 June 1932, then he will actually receive less pay for the 
six periods of duty performed after his promotion, for under the U. 8. Code, 
Title 34, Section 782, an officer below Lieutenant Commander can receive not 
more than four-thirtieths of his monthly base pay each month. Article H-2801 
(2) of the Bureau of Navigation Manual provides that “For a fractional 
month—they shall receive compensation proportionate to the number of periods 
of appropriate duty performed or to the period elapsed, whichever may be the 
smaller amount.” Since this officer was on an appropriate duty status only 
sixteen days in August 1932, although he performed three periods of duty, he 
can only be paid “ proportionate to the time elapsed ” or for sixteen days, a total 
of $14.22 for August. For the three periods performed in September during 
which entire month he was in an appropriate duty status he is entitled to pay 
“proportionate to the number of periods performed” or $20.00. For the duty 
after promotion, therefore, he will receive only $34.22 whereas for the same duty 
prior to promotion he will receive $40.00. 

9. It does not appear to have been the intent of the provisions of the Act of 
80 June 1932 (Pub. No. 212) which suspends pay for promotions, to operate so 
as to reduce pay by virtue of promotion. It is, therefore, requested that the 
Comptroller General of the United States be asked to render an advance decision 
on whether Lieutenant Commander Childress, as long as he remains attached to 
a division of the Fleet Naval Reserve, should be paid for the performance of 
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appropriate duty or “ drills or equivalent duty ” on the basis of the rank he held 
on 30 June 1932. 


The question as to whether the officer after his promotion should 
continue to receive pay for the performance of drills or equivalent 
duty as a lieutenant, or should receive pay for the performance of 
appropriate duties as a lieutenant commander, depends upon the 
question as to whether an officer holding a commission in the Fleet 
Naval Reserve, and on inactive duty status therein, and is required 
to attend occasionally and intermittently drills or equivalent duty, 
or perform appropriate duty for periods of not less than one and 
one-half hours’ duration and not exceeding 48 of such periods in the 
fiscal year 1933, is an officer of the United States within the meaning 
of section 201 of the Economy Act quoted, supra. 

In United States v. Germaine, 99 U. S. 508, 511, it was held that a 
civil surgeon appointed to make periodical examinations of pen- 
sioners, and to examine applicants for pensions, was not an officer of 
the United States. Referring to United States v. Hartwell, 6 Wall. 
385, it was stated: 


If we look to the nature of defendant’s employment, we think it equally 
clear that he is not an officer. In that case the court said, the term embraces 
the ideas of tenure, duration, emolument, and duties, and that the latter were 
continuing and permanent, not occasional or temporary. In the case before 
us, the duties are not continuing and permanent, and they are occasional 
and intermittent. 


In Simmons v. United States, 55 Ct. Cls. 56, applying the above 
cited decisions, it was held that an attorney holding a commission 
in the Officers’ Reserve Corps of the Army, and on inactive status 
therein, having no defined duties to discharge and no salary or 
emolument of office, was not an officer of the United States within 
the meaning of section 5498, Revised Statutes, prescribing penalties 
for such an officer who acts as agent or attorney for prosecuting a 
claim against the United States. 

An officer in the Fleet Naval Reserve on inactive duty has a status 
similar to that of an officer in the Officers’ Reserve Corps not on 
active duty, except that the former is required to attend drills or 
perform appropriate duties occasionally and intermittently as stated 
above. , 

Apparently, section 201 of the Economy Act, in its application 
to officers in the military and naval services, was intended to apply 
to those of the regular services and includes officers of the reserves 
only when in active duty status and whose duties are then continu- 
ous, and not to those officers of the reserves in an inactive duty status, 
having no duties to perform, or only occasional or intermittent 
duties of such short duration as not to interfere with civilian em- 
ployment. You are advised, therefore, that section 201 of the 
Economy Act has no application to the officer in question while in 


an inactive duty status and that he may be paid from and after 
5919°—33——29 
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August 15, 1932, for the satisfactory performance of appropriate 
duties as a lieutenant commander. 


(A-43783) 
ECONOMY ACT—LEASES 


Under section 322 of the Economy Act of June 30, 1932, 47 Stat. 412, the rental 
paid for premises may not exceed 15 per centum of the fair market value 
of the premises at date of the lease and no general rule may be stated as to 
the evidence required to establish the fair market value, it being recognized 
that the rental value of premises in various sections of the country and 
even in different sections of the same city depend upon a number of factors, 
including the value of the premises, location, facilities for the comfort and 
convenience of tenants, character of building, etc. 

The facts are for administrative collation and in case of doubt for submission 
for decision as to whether on the basis thereof the appropriations may be 
charged with rental. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
November 8, 1932: 


There has been considered your letter of August 1, 1932, as follows: 


Reference is made to Public No. 212, 72d Congress, H. R. 11267, an Act making 
appropriations for the Legislative Branch of the Government for the Fiscal 
Year ending June 30, 1933, and for other purposes. 

Section 322 of this Act provides * * * as follows: 

“Hereafter no appropriation shall be obligated or expended for the rent of 
any building or part of a building to be occupied for Government purposes at a 
rental in excess of the per annum rate of 15 per centum of the fair market value 
of the rented premises at date of the lease under which the premises are to be 
occupied by the Government nor for alterations, improvements, and repairs of 
the rented premises in excess of 25 per centum of the amount of the rent for the 
first year of the rental term, or for the rental term if less than one year: Pro- 
vided, That the provisions of this section shall not apply to leases heretofore 
made, except when renewals thereof are made hereafter, nor to leases of 
premises in foreign countries for the foreign services of the United States.” 

It will be appreciated if you will advise this Administration as to what evi- 
dence will be required by your office to show that the rental rates specified in 
leases do not exceed the percentage of the market value of the property stip- 
ulated by Section 322 of the Act referred to above. Also what method should 
be used by the Administration to establish the fair market value of the property 
and whether appraisal costs should be borne by the lessor or charged to the 
appropriation provided for administrative expenses. 


You quoted a part of section 322, but there has been added by this 
office the balance of the section. This section originated in the 
Senate, and it was stated in Senate Report No. 756, 72nd Congress, 
with respect to said section, that: 


Under appropriations such as that contained in the act of February 23, 1931 
(46 Stat. 1231), providing for rent of temporary quarters and alteration of 
same for the accommodation of Government officials, the Treasury Department, 
in some cases, upon recommendation of the head of other departments, or 
otherwise, bas undertaken to make extensive alterations in buildings leased 
for short periods, pending the construction of Federal buildings. It is recog- 
nized that some repairs and alterations may be necessary to a private building 
leased for temporary use by the Government, pending the construction of a 
public building, so as to adapt the private building to use and occupation for 
Government purposes, but there should be some limitation to the amount which 
may be expended for such purposes. The proposed section covers both limi- 
tations and restrictions as to rental and as to percentages to be paid for altera- 
tions. The reason for this is that if there is limited only the amount to be 
expended for alteration, there may be included as rent such amounts as may be 
desired for alterations without detection, 





DECISIONS OF THE COMPTROLLER GENERAL 441 


The terms of section 322, when read in the light of the above- 
quoted extract from the Senate Report on the bill with respect to the 
provision, are clear and unambiguous, but your letter is understood 
as going to the amount and character of the evidence required to 
establish leases as being within the terms of said section. No gen- 
eral answer can be given which will cover rental of premises in vari- 
ous sections of the United States, or even in various sections of the 
same city, it being recognized that the rental value has some relation 
to the market value and a number of other factors, including loca- 
tion, character of building, facilities for the comfort and convenience 
of tenants, etc. The various administrative agencies under appro- 
priations in the past had the administrative responsibility for the 
leasing of premises, and presumptively the rental agreed upon had 
some relation to the fair market value of the premises. They have 
equal responsibility under existing appropriations, with the limita- 
tion under section 322 of the act approved June 30, 1932, that in no 
instance may the rental paid exceed 15 per cent of the fair market 
value of the premises. The facts must have necessarily existed in the 
past on which administrative action was taken in agreeing upon a 
rental, and it is now the administrative responsibility to submit facts 
that the rental does not exceed 15 per centum of the fair market 
value of the premises. 

Presumably the facts can be ascertained in connection with ob- 
taining proposals, owners or those acting for them to be advised of 
the requirements of the law and requested to make’showing accord- 
ingly, such showing to be checked and verified by those acting for 
the United States and supplemented to the extent necessary to es- 
tablish the rental to be within the limit fixed by law—all to be filed 
in support of the validity of the lease. Where there is room for 
doubt and to avoid necessity here of questioning the validity of a 
lease and the uses of public moneys in paying rental the facts should 
be submitted for decision by this office as to the availability of the 
appropriation proposed to be charged, prior to leasing. 

The Economy Law, act of June 30, 1932, in which the provision 
in question appears, does not contemplate such procedure in ascer- 
taining and establishing the “ fair market value” of premises pro- 
posed to be rented for public use as to occasion any extra expense to 
the United States in such connection. The provision operates to 
restrict and limit the use of public moneys in leasing and not to 
enlarge expenditures. 

Your questions must be answered accordingly. 

It may be suggested that all officers and employees of the Govern- 
ment should cooperate in this connection and frequently, no doubt, 
the assistance of the United States Attorney, the postmaster, and 
other local officials, may be secured and utilized advantageously. 
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(A-45460) 


ECONOMY ACT—REIMBURSEMENT FOR SERVICES BETWEEN 
DEPARTMENTS 





The rule in force prior to July 1, 1932, of excluding the salaries of regular 
employees from the cost of work performed by one department, establish- 
ment, bureau, or office for another, is not to be regarded as precluding, 
in making such adjustments under the provisions of section 601 of the 
Economy Act, the consideration, as part of the actual cost, of the salary 
or compensation of officers or employees engaged directly on the work, 
including the amount to be deducted and impounded under Title I of the 
Economy Act. 


Comptroller General McCarl to the Architect of the Capitol, November 11, 
1932: 


Consideration has been given to your letter of October 21, 1932, 
as follows: 





With reference to the attached voucher in favor of the U. S. Navy Property 
Accounting Officer in the amount of $6.35 to which exception has been taken by 
your office, the following explanation is offered: 

(1) The Navy Department in submitting its bill for the services rendered 
to this office, requested reimbursement under the provisions of Public 212 
(Title VI), which provides that departments may contract with one another for 
services, where the interest of the Government can thereby be best served, 
with the understanding that the cost of such services may be reimbursed in full 
by the office receiving the same. 

(2) The services were rendered by the Navy Department subsequent to the 
enactment of Public 212, and would therefore seem to fall within the provisions 
of the same. Although this office made formal request to the Secretary of the 
Navy for the procurement of inspection services on June 28, 1932 (prior to the 
enactment of Public 212), yet it was impossible for the Navy Department to act 
upon this office’s request until after the enactment of Public 212, so that the 
agreement when confirmed would seem to have been subject to the provisions 
of Public 212. 

(3) The attached documents of the Navy Department show that that Depart- 
ment has paid for these services out of their 1933 appropriations, thereby 
indicating that the order was in 1933 fiscal year item and therefore subject to 
the provisions of Public 212. Moreover, at the time this office made its request, 
it was presumed that only a 1933 Navy Department appropriation, providing 
for salaries, would be available to cover the expenditures. 

(4) The appropriation under the jurisdiction of this office from which reim- 
bursement for these services is to be made, is an appropriation without year 
(“Annex, Library of Congress, No Year’), and the order, when given, contem- 
plated securing services during the fiscal year 1933. 

In view of the above-described circumstances, it is the opinion of this office 
that the attached account of the Navy Department falls within the provisions 
of Public Law 212 (Title VI), which has amended the provisions of U. S. Code, 
Title 31, Section 686, under which reimbursement for services and supplies were 
made to the Navy Department prior to June 30, 1932, and that the account is 
therefore properly payable in the amount submitted to the General Accounting 
Office; provided, of course, that this office is correct in its interpretation of 
Title VI of the Economy Act. 


On the voucher in question the United States Navy property ac- 
counting officer claimed reimbursement for salary and expenses of 
two inspectors in making mill inspection of shop and field rivets for 
structural steel for use in connection with the construction of the 
addition to the Library of Congress. The voucher was returned 
without certification under the general rule that the amount charge- 
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able to the funds of an establishment of the Government for services 
performed therefor by another establishment is limited to the addi- 
tional expense actually incurred by reason of such service, excluding 
the salary of employees performing the services, which has been held 
to remain a charge against the appropriation for the department or 
office under which regularly employed. 14 Comp. Dec. 294; 15 id. 
697; 16 id. 422; 6 Comp. Gen. 81; id. 217; 7 id. 709; 10 td. 131, dd. 
193, id. 275. 

The rule pursuant to which the voucher in the instant case has been 
disapproved for payment, long in force prior to July 1, 1932, had 
its inception at a time when salaries of employees were specifically 
fixed in the appropriation acts, and when there existed no special 
statutory authority for performance of services by one department 
or office of the Government for another. This rule and the under- 
lying reasons were set forth in a decision of May 8, 1928, 7 Comp. 
Gen. 709, 710, as follows: 


As stated in the decision of September 28, 1926, 6 Comp. Gen. 217, referred to 
by you, the general rule is that where the service of an employee of one estab- 
lishment of the Government is loaned to another establishment, the payment by 
the establishment receiving the benefit of the service is limited to the additional 
expense incurred by the employee during the period he is engaged on the work 
of the establishment to which he is loaned, the salary of the employee remaining 
a charge against the appropriation of the establishment to which he belongs. 
In other words, the establishment for which the service is performed is charged 
only with the additional expense incident to the service, on the ground that if 
the employee's salary should be reimbursed by the establishment to which his 
services were loaned, such reimbursement would have the effect of augmenting 
the appropriation under which his salary was ordinarily paid. The basis of 
such a rule is the assumption that the employee’s services can be spared by the 
establishment by which he is employed, otherwise such services would not be 
loaned. See also 6 Comp. Gen. 81. 


This rule was applied, also, in the operation of the act of May 21, 
1926, 44 Stat. 605, authorizing the use of the naval working fund for 
performance of services for other departments, in decision of Decem- 
ber 20, 1930, 10 Comp. Gen. 275, 277, as follows: 


* * * ‘It was pointed out in that decision that it is recognized that any 
material amount of such additional work requires increased expense, and it was 
held to be in conformity with section 3678, Revised Statutes, to require that the 
amount of such additional expense as can be accurately determined shall be 
reimbursed by the procuring department. This is the underlying principle of 
the numerous decisions involving reimbursement for otherwise authorized and 
proper services rendered by one department or establishment for another, and 
it is in the light of those decisions that there is for determination the “ actual 
cost” of services within the meaning of the cited act of May 21, 1926. Clearly, 
there is no actual cost to be reimbursed where a department has been put to 
no expense that would not have been incurred if the services in question had 
not been performed, nor is there any basis for reimbursement as actual cost of 
amounts which can not be accurately determined and shown to be directly due 
to the performance of the service in question. 


* * * * * * * 


The facts presented are not sufficient to authorize reimbursement from appro- 
priations of the Bureau of Lighthouses, Department of Commerce, for the sal- 
aries of inspectors which would have been paid under appropriations for the 
Bureau of Ordnance if the inspections had not been made. * * * 
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Section 601, Title VI, of the Economy Act provides: 


Section 7 of the Act entitled “An Act making appropriations for fortifications 
and other works of defense, for the armament thereof, and for the procurement 
of heavy ordnance for trial and service, for the fiscal year ending June 30, 1921, 
and for other purposes,” approved May 21, 1920 [U. 8. C., title 31, sec. 686], is 
amended to read as follows: 

“Sec. 7. (a) Any executive department or independent establishment of the 
Government, or any bureau or office thereof, if funds are available therefor 
and if it is determined by the head of such executive department, establishment, 
bureau, or office to be in the interest of the Government so to do, may place 
orders with any other such department, establishment, bureau, or office for 
materials, supplies, equipment, work, or services, of any kind that such requisi- 
tioned Federal agency may be in a position to supply or equipped to render, and 
shall pay promptly by check to such Federal agency as may be requisitioned, 
upon its written request, either in advance or upon the furnishing or perform- 
ance thereof, all or part of the estimated or actual cost thereof as determined 
by such department, establishment, bureau, or office as may be requisitioned ; 
but proper adjustments on the basis of the actual cost of the materials, supplies, 
or equipment furnished, or work or services performed, paid for in advance, 
shall be made as may be agreed upon by the departments, establishments, bu- 
reaus, or offices concerned: Provided, however, That if such work or services 
can be as conveniently or more cheaply performed by private agencies such 
work shall be let by competitive bids to such private agencies. Bills rendered, 
or requests for advance payments made, pursuant to any such order, shall not 
be subject to audit or certification in advance of payment. 

“(b) Amounts paid as provided in subsection (a) shall be credited, (1) in 
the case of advance payments, to special working funds, or (2) in the case of 
payments other than advance payments, to the appropriations or funds against 
which charges have been made pursuant to any such order, except as herein- 
after provided. The Secretary of the Treasury shall establish such special 
working funds as may be necessary to carry out the provisions of this subsection. 
Such amounts paid shall be available for expenditure in furnishing the mater- 
ials, supplies, or equipment, or in performing the work or services, or for the 
objects specified in such appropriations or funds. Where materials, supplies, 
or equipment are furnished from stocks on hand, the amounts received in 
payment therefor shall be credited to appropriations or funds, as may be 
authorized by other law, or, if not so authorized, so as to be available to 
replace the materials, supplies, or equipment, except that where the head of any 
such department, establishment, bureau, or office determines that such replace- 
ment is not necessary the amounts paid shall be covered into the Treasury as 
miscellaneous receipts. 

“(c) Orders placed as provided in subsection (a) shall be considered as 
obligations upon appropriations in the same manner as orders or contracts 
placed with private contractors. Advance payments credited to a_ special 
working fund shall remain available until expended.” 


These provisions would appear to contemplate that the appropria- 
tions for the department or office for which the work is to be per- 
formed should bear the total direct cost thereof, including personal 
services. Note particularly the specific reference to “services per- 
formed” and the authorized adjustment as may be agreed to by the 
departments, establishments, bureaus, or offices concerned on the basis 
of the actual cost of the services performed. 

In view of these statutory provisions and the general practice of 
appropriating lump sums for personal services under the various 
branches of the Government, it reasonably may be concluded that 
the rule above stated, in force prior to July 1, 1932, of excluding 
salaries of regular employees which would have been paid in any 
event, is not to be regarded as precluding, in making adjustments on 
account of work performed by one department, establishment, bu- 
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rean, or office for another under the provisions of the said section 601, 
the consideration, as a part of the actual cost, of the salary or com- 
pensation of officers or employees engaged directly on the work, in- 
cluding the amount to be deducted and impounded under Title I of 
the Economy Act. See decision of September 13, 1932, A-43585, 12 
Comp. Gen. 345. 

You are advised, therefore, that the voucher in question will be 
certified for payment if otherwise correct and proper. 


(A-44189) 
INTEREST—LOANS ON ADJUSTED SERVICE CERTIFICATES 


Under the act of July 21, 1982, 47 Stat. 724, amending section 502 of the 
World War Adjusted Compensation Act and reducing to 34% per cent the 
rate of interest chargeable upon loans secured by adjusted service certifi- 
cates the new rate of interest is effective beginning with that date, and 
there may be charged against such certificates thereafter interest at not 
to exceed that rate whether the loans were made by the Government or by 
banks, and whether the loans matured prior or subsequent to the date of 
the act of July 21, 1932. (Modified by 12 Comp. Gen. 522.) 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
November 15, 1932: 


There has been received your letter of August 18, 1932, as follows: 


I have the honor to invite your attention to the provisions of Public 303, 
72nd Congress, “An act relating to loans to veterans on their adjusted-service 
certificates ” which provides for the reduction of the interest rate on loans 
from the rate heretofore provided in the statute to 344% per annum, Section 
2 of that Act reads as follows: ‘ 

“Sec. 2. (a) Subdivisions (c) and (d) of section 502 of such Act, as 
amended (U. S. C., title 38, secs. 642 (c) and 642 (d), are hereby amended 
by striking out ‘6 per centum’ wherever occurring in such subdivisions and 
inserting in lieu thereof ‘314 per centum.’ 

“(b) Subdivision (1) of section 502 of such Act, as amended (U. S. C., Sup. 
V, title 38, sec. 642 (1), is amended by striking out ‘4% per centum’ and insert- 
ing in lieu thereof ‘3% per centum.’ 

“(c) The amendments made by subsections (a) and (b) of this section shall 
not apply with respect to interest accrued prior to the date of the enactment 
of this Act.” 

There is considerable question as to the effective date of the reduction of 
loans made prior to the effective date of the amendment. The essential ques- 
tions may be reinstated thus: 

1. What is the effective date of reduction to 314% on loans made by banks 
before the amendment, which mature prior or subsequent to the amendment, 
for which banks are not reimbursed by the Administration until subsequent to 
the amendment? 

2. What is the effective date of reduction to 3%4% on loans made by the 
iovernment on notes maturing subsequent to the amendment? 

In passing, it might be said that we know the purpose of the law was to 
relieve the veteran to the extent prescribed of the inroads being made on the 
face value of his adjusted-service certificate at maturity by the higher rate of 
interest previously imposed. 

The only indication in the text as to the effect of the amendment on loans 
made prior to its passage is Subdivision (c), Section 2, above quoted. As far 
as may be discerned from this language, there is to be no distinction between 
loans made by the Government and loans made by banks. The first thought 
one has is that by declaring that the amendment would not apply to interest 
accruing prior to the date of the enactment on all loans, it was the intention to 
make the reduction effective from that date on all loans, irrespective of the 
date of maturity. Because of the peculiar relationship between the veteran and 
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the Government in this matter, in which the Government first admits its in- 
debtedness to the veteran by issue of the adjusted service certificate and then 
becomes the creditor of the veteran by reason of the loans secured on the certifi- 
cate, and because of the unlimited power of Congress to alter an obligation of 
this nature when only the veteran and itself is concerned, it is easy to accept 
the conclusion that the Act requires a reduction in the interest rate to 34%42% 
effective as of July 21, 1932, on all indebtedness of the veteran to the Govern- 
ment on account of these loans, irrespective of the maturity date. 

However, an opinion as to what was intended with respect to the interest on 
loans made by banks, prior to the amendment, which mature prior or subse- 
quent to the amendment, and for which the Administration reimbursed the 
banks subsequent to the amendment, is a matter for further consideration. For 
the Congress to interfere with and impair the contracts made by the banks 
under the authority of the law as it existed prior to the amendment, would be 
of questionable constitutionality, although the right of Congress to pass a law 
impairing the obligation of contracts has never been directly passed upon by 
the Supreme Court of the United States. The Attorney General has said in 22 
Atty. Gen. 194: 

“The provision of the Federal Constitution which forbids the passage of any 
law impairing the obligation of contracts applies only to the States; there is no 
such prohibition expressly made in relation to acts of Congress. It is unneces- 
sary to discuss the question whether Congress has unrestricted power to do 
what the States can not do in the impairment of contract obligations. It is 
probable it would be held that in some instances and for some purposes it can. 
Such an instance might be the enactment of a bankrupt law, which necessarily 
implies the impairment and even the entire discharge of contract obligations. 
(Miller on Constitution, 529.) 

“It is not improbable, however, that any act of Congress which should provide 
for the repudiation of any substantial part of a valid contract would be ob- 
noxious to those other provisions of the Federal Constitution which are intended 
to protect the citizen and his property against arbitrary seizure and 
confiscation.” 


_ Hepburn vy. Griswold, 8 Wall. 603, 19 L. Ed. 513, 526, the Supreme Court 
Said: 

“It is true that this prohibition is not applied in terms to the Government 
of the United States. Congress has express power to enact bankrupt laws, and 
we do not say that a law made in the execution of any other express power, 
which, incidentally only, impairs the obligation of a contract, can be held to be 
unconstitutional for that reason. 

“ But we think it clear that those who framed and those who adopted the 
Constitution, intended that the spirit of this prohibition should pervade the 
entire body of legislation, and that the justice which the Constitution was 
ordained to establish was not thought by them to be compatible with legislation 
of an opposite tendency. In other words, we can not doubt that a law not made 
in pursuance of an express power, which necessarily and in its direct operation 
impairs the obligation of contracts, is inconsistent with the spirit of the 
Constitution.” 

That the Government can not take private property without just compensation 
is well settled. That the right to collect interest on these loans until the date 
of maturity at the rate contracted for is a valuable property right is not 
debatable and it would seem that if it were the intention of Congress to impinge 
upon such right it would be necessary to make some provision for reimbursement 
of the banks. In connection with this point we should not overlook the amend- 
ment to Subdivision (m) of Section 502 providing for the reimbursement of the 
Government life insurance fund from the adjusted-service certificate fund for 
the reduction in interest from July 21, 1932 on all loans made from the former 
fund either before or after the amendment. Your advices are requested. 


Subdivisions ‘(c), (d) and (1) of section 502 of the World War 
Adjusted Compensation Act (section 642, Title 38, U, S, Code), as 
now amended by section 2 of the act of July 21, 1982, 47 Stat. 724, 
provide : 


























(c) If the veteran does not pay the principal and interest of the loan upon 
its maturity, the bank holding the note and certificate may, at any time after 
maturity of the loan but not before the expiration of six months after the 
loan was made, present them to the director. The director may, in his dis- 
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cretion, accept the certificate and note, cancel the note (but not the certificate), 
and pay the bank, in full satisfaction of its claim, the amount of the unpaid 
principal due it, and the unpaid interest accrued, at the rate fixed in the note, 
up to the date of the check issued to the bank. ‘The director shall restore to 
the veteran, at any time prior to its maturity, any certificate so accepted, upon 
receipt from him of an amount equal to the sum of (1) the amount paid by 
the United States to the bank in cancellation of his note, plus (2) interest 
on such amount from the time of such payment to the date of such receipt, 
at 34% per centum per annum, compounded annually. 

(d) If the veteran fails to redeem his certilicate from the director before 
its maturity, or before the death of the veteran, the director shall deduct 
from the face value of the certificate (as determined in section 641 of this 
title) an amount equal to the sum of (1) the amount paid by the United States 
to the bank on account of the note of the veteran, plus (2) interest on such 
amount from the time of such payment to the date of maturity of the cer- 
tificate or of the death of the veteran, at the rate of 34% per centum per annum, 
compounded annually, and shall pay the remainder in accordance with the 
provisions of section 641. 

(1) For the purpose of this section the loan basis provided in subdivision 
(g) shall at no time be less than 50 per centum of the face value of the cer- 
tificate, and in no event shall the rate of interest on any loan made after this 
subdivision takes effect exceed 344 per centum per annum, compounded annually. 
If at the time of application to the Administrator of Veterans’ Affairs for a 
loan the principal and interest on or in respect of any prior loan under this 
section have not been paid in full by the veteran (whether or not the loan has 
matured), then, on request of the veteran, the Administrator shall (1) pay 
or otherwise discharge such unpaid principal and so much of such unpaid 
interest (accrued or to accrue) as is necessary to make the certificate avail- 
able for use as security for the new loan and (2) deduct the same from the 
then existing loan basis of the certificate. 


While the amendments reducing the rate of interest to 3144 per 


centum would not appear to affect the interest on loans already 
made on the date of the enactment of the law whether they have or 
have not matured, it is provided by section 2 (c) of the act of July 
21, 1932, that the amendments should not apply to interest accrued 
prior to the date of the enactment of the act, thus indicating that 
as to interest which accrues subsequent to the date of the act the 
new rate of interest should apply. That as to existing loans the 
rate of interest should be reduced to 3% per centum, and that as to 
new loans made after the enactment of the law the new rate should 
apply was the purpose of the author of the measure that became the 
law under consideration is shown by the statements of Representative 
Bacharach, who introduced the measure, reported it from the Com- 
mittee on Ways and Means, and had charge of it in its passage 
through the House of Representatives, made on the floor of the 
House on July 15, 1982. 

As concerns loans made by the Government, regardless of the date 
of maturity of the notes, the rate of interest is to be at 34% per 
centum beginning with July 21, 1982, the date of the act. The 
question is as to notes theretofore given banks with certificates as 
security, bearing a greater rate of interest than that provided for 
in the new law and what the United States may now pay the banks in 
view of the provisions of the act of July 21, 1932. 

In view of specific provision of the act of July 21, 1932, and its 
purpose as shown by the legislative history it must be held that 
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there may be charged against the adjusted-service certificates upon 
loans obtained by veterans, interest at the rate authorized by law 
prior to July 21, 1932, and that beginning with July 21, 1932, there 
may be charged a rate of interest against such certificate of only 
314 per centum as provided by the law of that date, this rule to apply 
whether the loans were made by the Government or by banks, and 
whether the loans matured prior or subsequent to the date of the 
act of July 21, 19382. 


(A-45424) 


ECONOMY ACT—COMBINED COMPENSATION OF CIVILIAN POSITION 
AND RETIRED PAY 


For any period an officer or employee is in a nonpay status in his civilian 
office or position other than when on legislative furlough under section 
101 (b) of the Economy Act, the restriction of section 212 of the Economy 
Act, limiting to the combined rate of $3,000 per annum, the receipt of 
salary of his civilian office or position and retired pay, is not applicable, 
but payment of the full amount of retired pay less percentage reduction 
under section 106 of the Economy Act is authorized. 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
November 16, 1932: 


Consideration has been given to your letter of October 22, 1932, 
as follows: 


I have the honor to refer to Section 212, Public 212, 72nd Congress (the 
Economy Act, which denies or reduces the retired pay of officers enumerated 
therein who are “ holding a civilian office or position, appointive or elective, 
under the United States Government or the municipal government of the 
District of Columbia or under any corporation, the majority of the stock of 
which is owned by the United States,” and your decision of August 17, 1932, 
A-43871, holding that in applying the limitation of $3,000 per annum under 
Section 212 of the Economy Act, it is the combined rate of compensation which 
controls, irrespective of the number of hours or days of work in the civilian 
office or position, and not the total amount of civilian pay and retired pay 
received during the year. 

There is now pending before this Administration the case of Charles E. Null, 
C-338,044, who has been retired with pay under the provisions of the Act of 
May 24, 1928 (the Emergency Officers’ Retirement Act) and who is carried on 
the rolls of the Department of Agriculture as an Associate Crop and Livestock 
Estimator at a gross annual salary of $3,200, but who has been on a leave 
without pay status since September 9, 1930. The Department of Agriculture 
has recently advised that an extension of leave without pay to September, 1933, 
has been approved. 

The question at issue in this case is whether the claimant may be paid by 
this Administration the full amount of the retired pay (subject, of course, to the 
8% per cent reduction required by Section 106 ef the Economy Act) or only the 
difference between the annual rate of salary (that is $3,200 less reduction 
required by Section 101 of the Economy Act) and $3,000 per annum. 

The evidence in the claims file of this veteran discloses that his absence 
without pay since September 9, 1930, has been occasioned by the disability on 
account of which retirement with pay was gravted, and which has been rated 
as permanently and totally disabling. This disability, however, was not in- 
curred in combat with an enemy of the United States. He is at present a 
patient in Fitzsimons General Hospital, Denver, Colorado. 


Section 212 of the Economy Act is a restriction on the receipt of 
civilian compensation and retired pay. For any period an officer 
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or employee is in a nonpay status in his civilian office or position— 
other than when on furlough under section 101 of the Economy Act— 
the restriction of the said section 212 is not applicable and payment 
of the full amount of his retired pay less percentage reduction under 
section 106 of the Economy Act is authorized. 

You are advised, therefore, on the facts presented, that Charles 
E. Null may be paid the full amount of his retired pay less 814 per 
cent for impounding. 


(A-32918), (A-43052) 
COMPENSATION, DOUBLE—BAILIFFS AND DEPUTY MARSHALS 


The appointment of a bailiff as special deputy marshal without compensation 
for the sole purpose of conferring upon him authority for the service of 
process does not constitute him either an office deputy or a field deputy 
within the purview of section 13 of the act of May 28, 1896, 29 Stat. 183, 
prohibiting an office or field deputy from receiving compensation as bailiff. 


Comptroller General McCarl to the Attorney General, November 23, 1932: 


There has been received your letter of November 10, 1932, as 
follows: 


The Department has received your letter of October 27th (A-82918; A-43052) 
in reference to the condition of the accounts of Louis H. Crawford, United 
States Marshal for the northern district of Georgia, and notes your statement 
that no further requisitions will be approved until the marshal’s indebtedness to 
the United States has been adjusted to your satisfaction. 

This matter has been the subject of considerable correspondence, but it is 
now in practically the same status that it was at the beginning of the fiscal 
year 1933, and it seems to the Department that the discussion has assumed a 
degree of importance which is not justified by the facts. I therefore feel it my 
duty to review the whole matter and resubmit it for your consideration. 

You state that the marshal is guilty of repeated and direct violations of a 
clear and specific law, which has been obeyed by other marshals, and that you 
can not understand why Marshal Crawford should be permitted to disregard it 
with impunity. 

The law to which you refer is found in section 13 of the act of May 28, 1896 
(29 Stat. 183), and reads as follows: 

“Provided, That no office or field deputy shall receive compensation as bailiff, 
and no field deputy shall receive fees for representing the marshal in court.” 

The act of May 28, 1896, reorganized the system under which United States 
marshals, district attorneys, and commissioners were compensated for their 
services. Section 10 of said act provided for the employment (by marshals) of 
office deputies upon salaries fixed by the Attorney General, and section 11 of 
said act provided for the appointment of field deputies, to be compensated by 
“three-fourths of the gross fees, including mileage” earned by each deputy. 
Prior to the enactment of these sections all marshals and their deputies were 
paid by fees, and it appears to have been the practice for deputy marshals to 
perform the duties of bailiffs and receive compensation for such services in 
addition to fees as deputy marshals. 

I find in 2 Comp. Dec. 488, a decision by Comptroller Bowler dated March 6, 
1896, in which he held that a deputy marshal who attended court as a repre- 
sentative of the marshal (for which a fee of $5 was provided) could not also 
act as bailiff and receive the compensation of $2 a day provided for a bailiff 
under section 715, R. S. The Comptroller stated in this decision, however, that 
a deputy marshal while not representing the marshal in court may no doubt be 
designated by the marshal to act as bailiff and receive the compensation pro- 
vided by section 715 for that position, notwithstanding the fact that he is also 
a deputy marshal and might perform the same duties in that capacity. 

At the time this decision was rendered the bill reorganizing the marshals’ 
offices was under consideration by Congress, and we find that the bill, as finally 





450 DECISIONS OF THE COMPTROLLER GENERAL 


enacted, provided that no office or field deputy shall receive compensation as 
bailiff. I have had the reports and debates on the bill (1st Session, 54th 
Congress) examined, and I have also had a search made of the Department 
files, but I am unable to find any discussion of the proviso to section 13. 
Obviously, however, it was inserted in order to prevent deputy marshals from 
receiving additional compensation for services rendered as bailiff. What other 
reason could there have been for the enactment of this proviso? In this con- 
nection it may be of interest to note that the heading to section 13 of the act 
of May 28, 1896, in the U. S. Compiled Statutes of 1916 (Vol. 2, sec. 1425) reads 
in part, “ double compensation of deputy marshals forbidden.” 

Now, let us consider what was done in the northern district of Georgia to 
cause the disallowance in Marshal Crawford’s accounts. I find that on Jan- 
uary 19, 1925, Mr. Walter Akerman, who was then marshal for said district, 
wrote the Attorney General requesting authority to appoint W. F. Haney, then 
employed as a bailiff, as a deputy marshal without additional compensation, “ in 
order that he may be used for the service of process before and after sessions 
of the court.” The Department granted the marshal’s request by letter dated 
February 17, 1925, and on February 24, 1925, Marshal Akerman transmitted 
Mr. Haney’s oath of office, stating that he had appointed him as a “special 
deputy United States marshal without compensation.” 

The law to which you refer provides that no office or field deputy shall receive 
compensaion as bailiff. Mr. Haney was neither an office deputy nor a field 
deputy; he was a special deputy without compensation and was paid for 
services rendered as bailiff. If this was a violation of law (which we do not 
concede) it was a very technical violation. At any rate, I do not find that the 
payments were disallowed by the General Accounting Office in the settlement 
of Marshal Akerman’s accounts. 

Marshal Akerman was succeeded by Marshal Crawford on March 11, 1926, 
and Mr. Haney was reappointed on that day as a deputy marshal (w. o. p.) 
without pay, but he continued to act as bailiff and was paid as a bailiff. How- 
ever, the payments do not appear to have been questioned by your office until 
December 19, 1929, when the sum of $340 was disallowed by certificate of 
settlement K-52997-—J, covering the account for the quarter ending December 
31, 1928. Are we to assume that no question is raised as to the legality of 
payments made to Haney prior to October 1, 1928? Also, no question appears 
to have been raised as to similar payments made by Marshal Crawford durinz 
the quarter ending September 30, 1929. I understand that the total compensia- 
tion paid to Mr. Haney as bDuiliff, from February, 1925, to August, 1950, 
amounted to somewhere around five or six thousand dollars, whereas the total 
amount disallowed, according to our records, is only $1,415.00. If a portion of 
the payments are illegal, they are all illegal. 

I see no reason why the Department should not recommend to Congress the 
passage of a special bill for the relief of Marshal Crawford. He has not 
embezzled any money. He has not conspired to defraud the Government. He 
has paid no money to Haney, except for services actually and necessarily 
rendered. He has merely followed a practice which was inaugurated by his 
predecessor, with the approval of the Department, and, because of a techni- 
cality, is now called upon to refund a large sum of money. I have no doubt 
Congress would grant relief in a case of this kind. Several Senators and 
Representatives have already assured the marshal that they will earnestly 
support the bill and endeavor to secure its passage before January 1, 1933. 

In your letter of October 27, 1932, you stute that the Department has had 
sufficient time in which to make other arrangements for the payment of court 
expenses—either by another marshal, or other disbursing officer of this Depart- 
ment, or by direct settlement through the General Accounting Office. 

The Department considers it impracticable, and to some extent illegal, to 
make “other arrangements” for these payments. 

In the first place, each marshal is appointed for a particular district, and gives 
bond for the faithful performance of his duties as marshal for said district. If 
the Department should attempt to impose upon the marshal for the middle 
district of Georgia the duty of disbursing funds for salaries and expenses of the 
court in the northern district, the surety on his bond could not be required to 
assume the additional liability unless and until an additional bond, covering the 
new and additional duties, was executed. 

Title 28, section 374, U. S. Code, provides that the expenses of judges shall be 
paid by the marshal of the district in which court is held. It would not be 
proper to require any other marshal to make such payments. 
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Section 505 of Title 28, provides for the payment of certain salaries by 
marshals, and it would not be proper to have the disbursing clerk of this 
Department pay same. 

There are so many duties imposed by law upon marshals, presumably to be 
performed within their own districts, that the Department does not feel at 
liberty, in the absence of specific legislation, to take administrative action which 
would, in effect, impose important duties upon one marshal which should be 
performed by another. I do not think the proposed plan of having all payments 
made through your office, on direct settlement, would be satisfactory to the 
court. Such a plan would certainly be very unsatisfactory to witnesses and 
jurors, who expect payment as soon as their services are rendered, and would 
be contrary to the provisions of section 855, Revised Statutes. 

If the Department erred in approving the payments made to W. F. Haney 
and if Marshal Crawford should concede the propriety of the disallowances, and 
if he should succeed (which he can not) in collecting the amount from Mr. 
Haney, and if he should pay the said sum of $1,415.00 (or such further amount 
as you may finally disallow) into the Treasury—how is Mr. Haney to be com- 
pensated for the services which he rendered from 1925 to 1930? He rendered 
the services in good faith and he has certainly not been overpaid, in view of 
the additional duties performed as a special deputy marshal, for which he 
received no compensation. 

Your further consideration of this matter is requested. It all seems so 
simple to the Department that it is hoped some way out of the difficulty can 
be found. Marshal Crawford will be in need of additional funds about 
December 1, 1932. 

With one exception your present submission repeats arguments 
and facts previously considered and held by this office to be insuf- 
ficient to warrant favorable action in:this case. Your present sub- 
mission, however, does present for consideration one new fact that 
appears to have a material bearing upon the case, that is, that the 
appointment of the bailiff as deputy marshal without compensation 
did not constitute him either an office deputy or fietd deputy, but a 
special deputy without compensation. 

Section 10 of the act of May 28, 1896, 29 Stat. 182, provides for 
the appointment of office deputies with salaries to be fixed by the 
Attorney General. Section 11 of the same act provides for the 
appointment of field deputies who are to receive up to a prescribed 
maximum the fees earned by them. I find no specific statutory 
authority for the appointment of any other kind of deputies but the 
courts have recognized generally an inherent power in the marshal 
to appoint special deputies for the service of process. In the case 
In re Crittenden, 6 Fed. Cases No. 3393, it was stated by the Court 
that a marshal may appoint a bailiff and authorize him to perform 
a particular act or duty and that he thereupon becomes a special 
deputy. See, also, United States v. Jailor, 26 Fed. Cases No. 15463, 
and Jewett v. Garrett et al., 47 Fed. Rep. 625. Since it now appears 
that the giving to the bailiff in the present case of an appointment 
as special deputy marshal without compensation was for the sole 
purpose of conferring upon him certain official authority in the 
matter of the serving of processes and did not constitute him either 
an office deputy or field deputy within the purview of the provision 
in section 13 of the act of May 28, 1896, 29 Stat. 183, “ that no office 


or field deputy shall receive compensation as bailiff,” credit will be 








452 DECISIONS OF THE COMPTRULLER GENERAL 


allowed in the accounts of Marshal Crawford for the compensation 
paid to Bailiff Haney, if otherwise legal and correct. 


(A-45497) 


ECONOMY ACT—LEGISLATIVE FURLOUGH—COMPUTATION OF 
LEAVE OF ABSENCE WITHOUT PAY 








Under the provisions of section 101 (b) of the Economy Act and the decisions 
_ of the Comptroller General of the United States, 114 days’ pay must be 
deducted for each working day’s absence on legislative furlough taken in 
fractional periods of less than one calendar month, irrespective of the day 
of the month, including the 31st day. 
In computing and withholding compensation for authorized leave of absence 
without pay and administrative furlough without pay, there are for appli- 
eation the same rules that were in force prior to July 1, 1932, including 
the rule of merging absence without pay on the 31st day of a month with 
absence without pay on the 30th day of the month as required under the 
act of June 30, 1906, 34 Stat. 763. 


Comptroller General McCarl to the Secretary of the Navy, November 23, 1932: 


There has been received your communication of October 24, 1932, 
as follows: 




























1. Respectfully forwarded ‘to the Comptroller General of the United States 
requesting decision as to whether or not Edward T. Dee, William J. Adams, 
William J. Mahoney, Leonard F. Cushing, Fred P. Wardwell, Thomas J. Hackett, 
and James Solheim, draftsmen at the Navy Yard, Boston, Mass., are entitled 
to one day’s pay for August 31, 1982, when absent on that date and also on 
part of August 30, 1932, the absence in all cases being continuous within the 
purview of your decision of May 22, 1980 (9 Comp. Gen. 481). 


The petition of the employees is as follows: 


1. We, the undersigned draftsmen at the Boston Navy Yard, were on author- 
ized leave of absence without pay for some part of 30 August, 1932, and on 
authorized absence for 31 August, 1932, such absence in all cases being con- 
tinuous. 

2. For the pay period 16-31 August, 1932, the Yard Disbursing Office has 
withheld from our salary one day’s pay for the 31st, which we consider is con- 
trary to Comptroller General’s decision, reference (a). 

8. Review of the Yard Disbursing Office’s action in requested. 


The basis for the action of the disbursing officer is stated as 
follows: 


Subject : Continuous absence on 30 and 31 August, 1932—Payment for the 31st. 


1. The decision of the Comptroller General of May 22, 1930 (9 Comp. Gen. 
481), states that when an employee who is absent for a period of one hour at 
the close of the thirtieth day of a month and is also absent on the thirty-first 
day, pay for one hour only is forfeited. 

2. The Act of Congress (Public #212—72d Congress H. R. 11267) Sec. 103 
for the current fiscal year states “All rights now conferred or authorized to be 
conferred by law upon any officer or employee to receive annual leave of ab- 
oe with pay are hereby suspended during the fiscal year ending June 30, 

8. In the opinion of the Disbursing officer of this Navy Yard, absence on the 
thirty-first day of a month during the current fiscal year, when this day is 
a day of work, constitutes leave. 

4. As the Economy Act specifically states that during the current fiscal year 
there shall be no leave with pay, the Disbursing Officer considers that the 
decision of the Comptroller General of May 22, 1930, is not applicable during 


the continuance of the Economy Act and is in conflict with the intent of 
Congress. 























DECISIONS OF THE COMPTROLLER GENERAL 453 


5. As the returns of a Navy Disbursing Officer are audited by the Comp- 
troller General and must conform to the rulings of that office, it is requested 
that this case be referred to the Comptroller General for his decision, 

It is understood that there is not involved here the granting of 
legislative furlough without pay under the provisions of section 101 
(b) of the Economy Act for a part of August 30 and all of August 
31, both of which are working days. Under the provisions of that 
section of the act and the decisions of this office, 114 day’s pay must 
be deducted for each working day’s absence of legislative furlough 
taken in fractional periods of less than one calendar month, irre- 
spective of the day of the month, including the 31st day. 

However, in computing and withholding compensation for author- 
ized leave of absence without pay and administrative furlough with- 
out pay, the same rules in force prior to July 1, 1932, including the 
rule stated in said decision of May 22, 1930, 9 Comp. Gen. 481, are for 
application. There is not involved in said rule a violation of section 
103 of the economy act suspending the right to receive annual leave 
of absence with pay as contended by the disbursing officer. The 
merging of absence without pay on the 3lst day of a month with 
absence without pay on the 30th day of a month is required solely 
by reason of the provisions of the act of June 30, 1906, 34 Stat. 763, 
as follows: 

* * * For the purpose of computing such compensation and for computing 
time for services rendered during a fractional part of a month in connection 
with annual or monthly compensation, each and every month shall be held 
to consist of thirty days without regard to the actual number of days in any 
calendar month, thus excluding the thirty-first of any calendar month from 
the computation, and treating February as if it actually had thirty days. 
* * * Provided, That for one day’s unauthorized absence on the thirty- 
first day of any calendar month one day’s pay shall be forfeited. 

Assuming that legislative furlough without pay is not involved, 
compensation should have been withheld from the employees in ques- 
tion for the stated absence on August 30 and 31 for the period of the 
absence on August 30, only, and proper adjustment is authorized 
accordingly. 


(A-45611) 
MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE 


Mileage for the use of an employee’s own automobile will not hereafter be 
allowed from the employee’s residence but only from the limits of his post 
of duty. 11 Comp. Gen. 126, modified. 


Comptroller General McCarl to the Attorney General, November 23, 1932: 


There has been received your letter of November 1, 1932, as 
follows: ; 


This office is in receipt of a mimeographed copy of your decision of October 
25, 1932, A-44782, wherein you hold that the rule that mileage allowance for the 
use of personally owned automobiles will not be allowed for transportation upon 
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official business between the hours of 8 a. m. and 6 p m., will no longer be 
followed. In the last sentence of the last paragraph of your decision, you 
state that: 

“Credit will be allowed at the rate so fixed for the number of miles shown 

to have been traveled outside of the limits of the traveler’s post of duty.” 
It is assumed that the term “ outside of the limit of the traveler’s post of duty ” 
is intended to be the corporate limits of the city or town in which the traveler’s 
headquarters are located. If this assumption is correct, it would appear thut 
your decision, or at least that part thereof referred to, is inconsistent with your 
decision of October 6, 1931 (11 Comp. Gen. 126), wherein you held that: 

“As it has been customary to allow an employee the cost of taxi fare or street 
car fare, including transfer of baggage, from his residence to the railroad station 
at the beginning and end of a travel status, mileage for the use of a privately 
owned automobile may likewise begin and end at the employee's residence.” 
Inasmuch as an employee's residence is usually within the corporate limits of a 
city or town, your views on the apparent inconsistency will be appreciated. 

Inasmuch us the question of allowance of mileage arises daily in connection 
with the audit and examination of reimbursement accounts, your early con- 
sideration of this matte® will be appreciated. 


Paragraph 3 of the Standardized Government Travel Regulations, 
edition of July 1, 1931, provides: 

Official station—Unless otherwise specified, the limits of an official station 
in a city or town are the corporate limits of the city or town where the official 
station of the employee is located. 

The decision of October 25, 1932, A-44782, 12 Comp. Gen. 423, 
authorized the payment of mileage for the use of an employee’s 
privately owned automobile only for the distance traveled outside 
the limits of his official post of duty. In view thereof, and of the 
provisions of paragraph 3 of the Standardized Government Travel 
Regulations, supra, mileage for the use of privately owned auto- 
mobiles will not hereafter be allowed from the employee’s residence, 
but only from the limits of his post of duty. The decision in 11 
Comp. Gen. 126 is modified accordingly. 


(A-45640) 
ECONOMY ACT—EMPLOYEES’ DISABILITY COMPENSATION 


The monthly rate of pay of an employee injured during the current fiscal year, 
for the purpose of computing disability compensation under the Employees’ 
Compensation Act, as amended, is to be determined by the regular rate of 
his compensation without regard to deductions required by the Economy 
Act. 

If a beneficiary under the Employees’ Compensation Act hus had disability 
compensation withheld for the three waiting days after all sick leave has 
been exhausted during the current fiscal year, as required by section 8 of 
the Employees’ Compensation Act, the Employees’ Compensation Commission 
need not concern itself with the question whether said three waiting days 
are to be regarded as legislative furlough, leave without pay, or otherwise. 


Comptroller General MecCarl to the Chairman of the United States Employees’ 
Compensation Commission, November 25, 1932: 


Consideration has been given to your letter of November 3, 1932, 
as follows: 


Your decision is requested on certain questions arising in connection with 
the payment by this Commission of compensation for disability caused by 
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injuries to civil employees of the United States in the performance of duty, as 
affected by the provisions of the Economy Act. 

The Act of September 7, 1916, as amended (39 Stat. 746; Public No. 267— 
Sixty-Fourth Congress) provides in Section 3 for compensation during total 
disability equal to 6624 per centum of a disabled employee’s monthly pay, and 
in Section 4 for compensation during partial disability equal to 66%4 per centum 
of the difference between his monthly pay and his monthly wage-earning 
capacity, subject in both cases to certain limitations fixed in Section 6 and 
elsewhere. Section 2 provides that no compensation shall be paid for the first 
three days of disability, and Section 8 provides as follows: 

“That if at the time the disability begins the employee has annual or sick 
leave to his credit he may, subject to the approval of the head of the department, 
use such leave until it is exhausted, in which case his compensation shall begin 
on the fourth day of disability after the annual or sick leave has ceased.” 

Section 40 provides that the term “ monthly pay” shall be taken to refer to 
the monthly pay at the time of the injury. 

In the case of employees injured on or after July 1, 1932, the Commission has 
considered that their disability compensation should be based on the regular 
rates of pay for their positions, without regard to the deductions required to be 
made during the current fiscal year by the terms of the Act of June 30, 1932, 
Public No. 212. That this view is correct seems clear from the following 
considerations : 

1. The deductions required by the Economy Act do not by the terms of the 
Act constitute a reduction in the rates of pay, but take the form of temporary 
subtractions on account of either furlough or curtailment of weekly working 
time. 

2. Benefits of the Compensation Act, on account of an injury occurring dur- 
ing the current fiscal year, may extend into later years and hence should be 
based equitably on the injured employee’s permanent rate of pay without 
regard to the reductions which are expressly described in the Economy Act 
(Sec. 205) as temporary. 

8. The intention of the Economy Act that employees’ rates of pay should 
not be considered as altered by its provisions is clearly indicated in Section 
205, providing that the rates upon which retirement benefits are based shall 
not be reduced, and that retirement deduction shall be based on the “ regular” 
rate of pay, “instead of on the rate as temporarily reduced under the pro- 
visions of this Act.” 

The Commission has taken the view that Section 8 of the Compensation 
Act, quoted above, is in no way nullified or repealed by the Economy Act and 
therefore still requires the payment of compensation to a disabled employee, 
whose claim on account of injury has been approved, beginning with the fourth 
day of absence without pay, and that any question whether such absence should 
be counted as part of the furlough of 24 working days required by the Econ- 
omy Act, or should be charged as additional leave without pay, must remain for 
the decision of the establishment in which he is employed. There appears to 
be nothing in the Economy Act which would warrant the Commission in with- 
holding compensation from such an employee after the third day of absence 
without pay, even though the loss of pay on the days in question is a part of 
the loss that the Act requires the employee to suffer during the current fiscal 
year. If this position is correct, however, the further question arises whether a 
period of absence on account of which deductions have already been made for 
previous pay periods, under your decision of July 8, 1932 (A-43276), is a period 
of absence without pay, requiring to be counted in determining the three 
“waiting days” stipulated in the Compensation Act, or requiring payment of 
disability compensation from the fourth day. During such a period covered by 
previously accumulated deductions, no deduction is made from the employee’s 
current pay, except the regular deduction of 14%, days’ pay each half month. 
To justify an award of compensation for such a furlough period the Commis- 
sion would be obliged to assume that the previous deductions were made on 
account of the later absences in question, and that the amount received by 
the employee, though nominally paid for the period of absence, was actually 
paid for services previously performed. 

The Commission does not deem it wise to act on such an assumption without 
your assent. On the other hand, the Commission does not feel that it may 
properly deny compensation during periods of absence without pay on account 
of legislative furlough, unless it should be held that the effect of Section 8 of 
the Compensation Act is in some way modified by the terms of the Economy 
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Act. It is true that under the Economy Act an annual employee is bound to 
lose one-twelfth of his pay in the course of the fiscal year, whether injured or 
not, and hence it may be argued that an absence caused by injury and charged 
to legislative furlough does not involve any loss of pay. But an injured em- 
ployee is deprived by his disablity of opportunities for earning outside of the 
Government service during furlough, and in case of separation from the serv- 
ice during the fiscal year he may have lost more pay, on account of absence 
due to injury and charged to furlough, than he would have lost if he had not 
been injured. It has appeared to the Commission, in view of the beneficial 
character of the Act of September 7, 1916, that its benefits may not be con- 
sidered as annulled or suspended by the Economy Act in the absence of any 
express provision to that effect. 

Pending your decision the Commission is proceeding on the assumption that 
the three “ waiting days” and disability compensation may run concurrently 
with legislative furlough for which deductions are made currently from an 
employee's pay, but not with legislative furlough for which the employee receives 
his usual pay because of previously accumulated deductions. This procedure 
makes it necessary in most cases to obtain additional reports from the official 
superiors of injured per annum employees, before their compensation can be 
computed. It should be observed here that notice is sent to the official superiors 
of all compensation payments, showing the periods for which payment is made. 

In the case of regular per diem employees the Commission’s present procedure 
is to take the daily rate of pay for a six-day week (without the deduction of 
one-eleventh of a week’s pay) as the basis for computing compensation, and 
to pay compensation for six days a week during disability, beginning with 
the fourth day of pay loss. If it should be held that compensation is not pay- 
able during legislative furlough in the case of per annum employees, a strict 
analogy, applied to the case of per diem employees, would require payment of 
compensation for only five and five-elevenths days a week during disability, 
since an employee loses six-elevenths of a day’s pay each week by operation 
of the Economy Act. A more practicable method is suggested in connection 
with question N». 5 below. 

In the light of the foregoing explanations, the following specific questions are 
presented : 

1. In the case of an employee who is injured during the current fiscal year, 
is his monthly rate of pay, for the purpose of computing disability compensa- 
tion under the Act of September 7, 1916, as amended, to be determined by the 
rate of pay of his position without regard to deductions required by the Economy 
Act? If not, what rate should be used for (a) employees paid on an annual 
basis and (b) employees paid on an hourly or daily basis? 

2. In the case of an employee-paid on an annual basis, is disability compensa- 
tion payable during any part of the furlough of 24 working days required by 
the BHconomy Act? 

3. If the answer to question 2 is affirmative, is disability compensation pay- 
able during a furlough on account of which deductions have already been made 
in one or more previous pay periods? 

4. Whether the answer to question 2 is affirmative or negative, may the first 
three days of absence without pay, required by the Compensation Act before 
disability compensation begins, be considered as running concurrently with any 
period of legislative furlough? If so, does this include furlough days on 
account of which deductions have been made in previous pay periods? 

5. If you answer question 1 in the affirmative but question 2 in the negative, 
what is the proper method of computing disability compensation for a regular 
per diem employee whose weekly pay has been temporarily reduced one- 
eleventh? It would be difficult or impracticable to pay him compensation for 
five and six-elevenths days per week, which would be the procedure corre- 
sponding to the elimination of legislative furlough from compensation periods 
for annual employees. Would the requirements of law be satisfied by consid- 
ering the pay loss ten-elevenths of the basic rate of pay for each day of disa- 
bility, including Saturdays? In that case the compensation for total disability 
(subject to the maximum and minimum limitations of the Compensation Act) 
would be two-thirds of ten-elevenths of the basic rate of pay, six days a week. 
Approval of this method is suggested if compensation is held not to be payable 
during legislative furlough of annual employees. 


The benefits provided by the Employees’ Compensation Act, as 
amended, do not constitute “compensation” as defined in section 
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104 of the Economy Act, nor have they been annulled or suspended 
by the Economy Act. The measure for computing disability com- 
pensation is fixed in section 3 of the original Employees’ Compen- 
sation Act as a “ monthly compensation equal to sixty-six and two- 
thirds per centum of his monthly pay,” subject to the maximum 
limitation of $116.66 and the minimum limitation of $58.33 per 
month, unless the monthly pay is less than $58.33, in which case, the 
disability compensation is the full amount of the monthly pay, as 
fixed in section 6 of the Employees’ Compensation Act, as amended 
by the act of February 12, 1927, 44 Stat. 1086. Under section 40 of 
the Employees’ Compensation Act, as amended by the act of June 5, 
1924, 43 Stat. 389, this measure is required to be computed as of the 
time of the injury. 

The Economy Act provides for three methods of temporarily de- 
ducting and impounding compensation during the fiscal year 1933, 
viz, 5-day week, legislative furlough, and 814 per cent reduction in 
compensation. Clearly, neither the 5-day week nor the legislative 
furlough plan mentioned in your submission reduces the regular rate 
of the “ monthly pay ” within the meaning of section 3 of the Em- 
ployees’ Compensation Act on the basis of which the rate of dis- 
ability compensation is to be computed. It is to be noted, also, that 
section 205 of the Economy Act requires retirement benefits and com- 
pensation deductions therefor to be based on the regular rate of com- 
pensation instead of the rate as temporarily reduced under the pro- 
visions of the Economy Act. Accordingly, your first question is 
answered in the affirmative. 


Section 8 of the original Employees’ Compensation Act, provides 
as follows: 


That if at the time the disability begins the employee has annual or sick 
leave to his credit he may, subject to the approval of the head of the depart- 
ment, use such leave until it is exhausted, in which case his compensation shall 
begin on the fourth day of disability after the annual or sick leave has ceased. 

During the fiscal year 1933, the right to receive annual leave with 
pay has been suspended by section 103 of the Economy Act. ‘There- 
fore, no “ annual ” leave could be to the credit of an employee during 
the current fiscal year, and it is only sick leave that is for considera- 
tion in applying section 8 of the Employees’ Compensation Act. 
Legislative furlough without pay under section 101 (b) of the Econ- 
omy Act, is not to be regarded or considered as “annual or sick 
leave” within the meaning of said section 8 of the Employees’ 
Compensation Act. The Commission may leave entirely to the ad- 
ministrative office the matter of legislative furlough during the three 
“waiting days” after all sick leave with pay has been exhausted. 

Referring to questions 2, 3, and 4, there would seem to be no action 
by the Commission required or authorized during period of legislative 
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furlough prior to the time the employee is separated from the active 
roll and placed on the disability compensation roll, other than the 
necessity to wait three days after sick leave has ceased. Referring 
to question 4, therefore, if the employee has had disability compensa- 
tion withheld for the three waiting days, the Commission need not 
concern itself with the question whether said three waiting days are 
to be regarded as legislative furlough, leave without pay, or other- 
wise. 

In view of the above, it would appear unnecessary to answer your 
5th question. 


(A-45529) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION— 
DESIGNATION OF BENEFICIARY 


A document in the form and manner prescribed by the World War Adjusted 
Compensation Act, as amended, and regulations prescribed by the Veterans’ 
Administration pursuant thereto, which changed the beneficiary of an 
adjusted-service certificate designated in a previously executed will, should 
be considered a part of and appended to the previously executed will, 
effective from the date of the death of the veteran in the same manner as 
the will is effective, in so far as concerns payment by the United States of 
the value of a veteran’s adjusted-service certificate. 


Comptroller General McCar! to the Administrator of Veterans’ Affairs, 

November 30, 1932: 

There has been submitted to this office for preaudit the World 
War adjusted-compensation case of Alex F. Rabideaux, A-1,565,347, 
XC-1,195,718, involving the award on the veteran’s adjusted-service 
certificate in the amount of $1,581 to the administrator of the estate 
of Rose Rabideaux Coveo, the beneficiary designated by the veteran 
in his last will and testament. In the audit of the case, the question 
has arisen whether a beneficiary named by a veteran in his will takes 
precedence over the beneficiary named by him subsequent to the date 
of execution of the will. 

The veteran filed an application for adjusted compensation July 27, 
1924, and designated therein his daughter, Miss Genevieve Agnes 
Rabideaux, as beneficiary of his adjusted-service certificate. On 
May 16, 1931, he executed a will, the pertinent provisions of which 
are as follows; 
I leave Mrs. Rose Rabideaux Coveo, my dear beloved mother, beneficiary of my 
Government Compensation insurance, and all other property, I may have or 
become heir to. 

On May 22, 1931, a date subsequent to the date of execution of the 
will, supra, the veteran executed a Form 6912 (change of Beneficiary 
of Adjusted Service Certificate) wherein he named his mother, Rose 
Coveo, and his daughter, Genevieve Rabideaux, as cobeneficiaries 
of his adjusted service certificate, each to receive one-half of the 
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proceeds thereof. The form appears to have been mailed on May 
23, 1931, and was duly approved as a change of beneficiary on July 
29, 1931, and still remains in the file as an approved change of 
beneficiary. The veteran died on May 29,1931. His will was there- 
after admitted to probate, and was administratively approved on 
May 16, 1932, as a change of beneficiary in favor of the veteran’s 
mother, under R-3716, Regulations and Procedure, Veterans’ Ad- 
ministration. 

As the veteran’s mother died on Novembei 23, 1931, prior to col- 
lecting the proceeds of the certificate, an award for the full amount 
of the adjusted service certificate was administratively approved in 
favor of the administrator of her estate, and submitted to this office 
for preaudit. In the audit, it was felt that the Veterans’ Administra- 
tion had not given due consideration to the change of beneficiary 
requested by the veteran subsequent to the time he executed his will, 
in view of which the case was returned to the Veterans’ Administra- 
tion by letter dated September 30, 1932, wherein, after presenting 
the facts, it was stated as follows: 

* * * Inasmuch as the Form 6912 was executed after the will and was 
duly mailed to the Veterans’ Administration @uring the veteran’s lifetime it 
would appear that it is the last valid request of the veteran for a change of 
beneficiary and would control the disposition of his adjusted-service certificate. 
To hold that the beneficiary named in the will is the proper beneficiary would 
be to defeat the veteran’s last expressed wish in the matter, and would be 
tantamount to holding that once a beneficiary is named in a will, the veteran 
has no further right to change the beneficiary of his certificate under Section 
501 of the World War Adjusted Compensation Act, and R-3716 (a), Regulations 
and Procedure, Veterans’ Administration, issued pursuant thereto. 

Since neither a designation by will nor a designation by formal request under 
R-3716 (a), supra, becomes absolute until the veteran’s death it would appear 
that the designation made in the last order uf time should be recognized as 
the final designation. The case is accordingly returned for your further con- 
sideration in the premises. 

The case has been resubmitted by the Veterans’ Administration 
for further consideration, the administratively approved award in 
favor of the estate of the mother of the veteran having been sustained 
on the basis of.a decision of the Solicitor, Veterans’ Administration, 
in the case of one Harry Blumen, XC-1055600, holding that a 
change of beneficiary by will is to be regarded as effective from the 
date of the veteran’s death, and that although the will was executed 
prior to the time that the formal request was made to the Veterans’ 
Administration for a change of beneficiary, nevertheless, the desig- 
nation made in the will prevails. 

The right of a veteran to change the beneficiary of his adjusted- 
service certificate is contained in the following provisions of the 
World War Adjusted Compensation Act, May 19, 1924, 43 Stat. 126, 
as amended by the act of May 29, 1928, 45 Stat. 949: 

Section 501. * * * The veteran shall name the beneficiary of the certifi- 


cate and may from time to time, with the approval of the Director, change 
such beneficiary. * * * 
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Section 508. Notwithstanding any other provision of this Act a veteran may, 
under regulations prescribed by the Director, name more than one beneficiary, 
and may from time to time, with the approval of the Director, change such 
beneficiuries. If the Director is unable to ascertain the beneficiary named by 
the veteran, payment shall be made to the estate of the veteran. 

In addition to the authority contained in section 508, supra, to 
issue regulations regarding beneficiaries under adjusted service cer- 
tificates, section 306 of the original act provides in general terms, 
as follows: 

Section 306. Any officer charged with any function under this Act, shall 
make such regulations, not inconsistent with this Act, as may be necessary to 
the efficient administration of such function. 

Pursuant to this statutory provision, the following regulations 
were promulgated in Regulations and Procedure, Veterans’ Admin- 
istration : 

3716. A change of beneficiary of an adjusted service certificate to be valid 
must be made: 

(a) By notice signed by the veteran, or his duly authorized agent, and 
delivered or properly mailed to the United States Veterans’ Bureau during the 
lifetime of the veteran. Such change shall not take effect until approved by the 
director and after such approval the change shall be deemed to have been made 
as of the date the veteran signed said written notice and change, whether the 
veteran be living at the time of said approval or not. 

(b) Or by the last will and testament of the veteran, duly probated. Such 
change shall not be effective until received by the United States Veterans’ 
Bureau and approved by the Director and after such approval the change shall 
be deemed to have been made as of the date of death of the veteran. 

By the express wording of the first paragraph of these regulations 
a change of beneficiary by notice or a direct request signed by the vet- 
eran is effective “ as of the date the veteran signed said written notice 
and change ” and by the express wording of the second paragraph a 
change by the last will and testament of a veteran is effective “as of 
the date of the death of the veteran.” To apply the regulations 
literally, as the Veterans’ Administration apparently has done in 
the instant case, defeats the primary purpose and intent of the con- 
trolling statute, which is to authorize payment of the value of an 
adjusted service certificate to the last beneficiary designated by the 
veteran prior to his death. The statute is careful to provide author- 
ity for a change of beneficiary to meet the changing relationships of 
life, which clearly would be defeated if it were concluded that a 
veteran may not change a beneficiary designated in a previously ex- 
ecuted will, or that he might do so only by the execution of a new will. 

It is true, as held by the Solicitor of the Veterans’ Administration 
in the case of Harry Blumen, supra, that a will speaks from the date 
of death of the testator. However, it is, also, a generally recognized 
principle of insurance law that the designation of a beneficiary is 
testamentary in character and, also, speaks from the date of the 
death of the insured. Therefore, a document in the form and manner 
prescribed by law and reguiations, which changes the beneficiary 
designated in a previously executed will, should itself be considered 
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a part of and appended to the previously executed will, effective from 
the date of the death of the veteran in the same manner as the will 
is effective, in so far as concerns payment by the United States of 
the value of a veteran’s adjusted service certificate. 

Accordingly, I am constrained to hold in the instant case, as well 
as in all other similar cases now pending awaiting decision in this 
case, that effect should be given to the last change of beneficiary to 
receive the value of an adjusted-service certificate executed prior to 
the death of the veteran, in the form and manner prescribed by the 
law and regulations, whether in a direct request on a form prepared 
for that purpose, or in a last will and testament. 

You are advised, therefore, that the administratively approved 
award in this case will not be certified for payment. 


(A-45364) 
PAY—SICK—NATIONAL GUARD OFFICER 


Where an officer in the National Guard has returned to his home after release 
from active duty and no medical record was made of any illness at time 
of expiration of training period, he is not entitled to pay and allowances 
during a period he is ill at his home, suffering from a disease, not infectious 
or contagious, the first symptoms of which became evident after arrival 
at his home. 


Comptroller General McCarl to Col. Leo A. Luttringer, United States Property 
and Disbursing Officer, Pennsylvania National Guard, December 2, 1932: 
There is for further consideration your request for decision whether 

you are authorized to make payment on the voucher, in favor of 

First Lieut. Harry J. McCaughin, Pennsylvania National Guard, 

in the amount of $419.52, for pay and allowances from July 31, 1932, 

to September 18, 1932, which was returned to you with decision of 

October 29, 1932, A-45364, wherein you were advised that the claim 

of this officer was not shown to be within the provisions of the act 

of April 26, 1928, 45 Stat. 461. 

You now submit in support of the voucher a copy of the report 
of the board of officers appointed to inquire into the nature of the 
claimant’s illness. There has not been submitted a copy of the 
orders fixing the period of training for the National Guard organi- 
zation with which he claims to have been serving at Mount Gretna, 
Pa., nor is reference thereto made on the voucher. The voucher, 
however, shows that such period, for which he has received pay and 
allowances, was from July 16, 1932, to July 30, 1932. The claim for 
continuation of pay and allowances is on account of illness. diag- 
nosed as, “ Rt. lobar pneumonia,” at his home. The board report 
shows that claimant “ complained of feeling ill July 29, after coming 
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on duty with troops” and the conclusion reached August 9, 1932, 
was that the disease from which he was suffering was incurred “in 
line of duty—because overheated while with his troops and devel- 
oped pneumonia.” The evidence on which this conclusion is based 
is not submitted. The certificate of the medical officer shows that he 
answered sick call on July 21, 25, and 28, 1932, at Mount Gretna and 
was treated for “ acute bronchitis.” Whether this officer signed the 
usual certificate as to his physical condition when he departed from 
duty is not shown, nor is the time of departure and time of arrival 
at his home shown. No medical record was made of any illness at 
time of expiration of training period and the officer proceeded to his 
home in the usual manner. The officer does not claim to have been 
ill at the camp but states, “I was taken sick with chills and fever 
the evening of my return from summer encampment.” He did not 
receive medical attention from his private physician until the even- 
ing of the following day. 

The rule is well established that where an officer is relieved from 
active duty and permitted to proceed to his home, he is not entitled 
to pay while undergoing medical treatment for a disease alleged 
to have resulted from incidents during his period of active duty, but 
the first symptoms of which became evident after arrival at his home. 
A-27659, June 27, 1929; A-31075, April 7, 1930; 9 Comp. Gen. 408. 


Certain contagious and infectious diseases as to which the period of 
incubation is known and it can be demonstrated the officer or enlisted 
man contracted (i. e., was exposed to) the disease during his period 
of duty are on a different basis. 

You are advised that payment is not authorized on the voucher, 
which will be retained in this office. 


(A-45761) 


ECONOMY ACT—FILLING OF VACANCIES—CLERKS IN CHARGE OF 
RURAL POSTAL STATIONS 


There are involved in the employment of clerks in charge of rural postal 
stations all of the essential elements of appointment of employees of the 
Government, and their duties constitute a “ civil position under the United 
States Government” within the meaning of section 203 of the economy 
act requiring the authorization or approval of the President to the filling 
of vacancies. 


Comptroller General McCarl to the Postmaster General, December 6, 1932: 

The following orders, prepared in the office of the First Assistant 
Postmaster General, were certified to this office on Journal of the 
Postmaster General dated August 11, 1932: 
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CLERK IN CHARGE OF RURAL STATIONS 


The following changes and appointments affecting clerks in charge of rural 
stations of the Rural Delivery Service are ordered: 


Clerk in charge Salary per annum 


Wash_ _| Yakima | Grow ie O. Bi $300.00 disc. Aug. 
15, 1932. 
Albert C. Banko- -| $300.00 appt. Aug. 


ke 


(Approved Aug. 8, 1932.) 


16, 1932. 





Because of the provisions of section 203 of the economy act, this 
office, under date of October 21, 1932, advised the First Assistant 
Postmaster General as follows: 


With reference to order No. 187, which certified the appointment of Albert 
C. Banko, as clerk in charge of rural station, Growmore, at Yakima, Wash., 
effective Aug. 16, 1932, at salary of $300.00 per annum, you are advised that in 
the absence of evidence of executive authority to fill the vacancy at that station, 
no credit will be allowed in the accounts of the postmaster at Seattle for payments 
made to Mr. Banko. 


In reply the Acting First Assistant Postmaster General advised, 
in letter dated October 27, 1932, as follows: 


Your office has concluded that the provisions of the Federal economy act 
of June 30, 1932, do not apply to contract post office stations. In view of the 
close similarity in nature of rural stations to contract post office stations, 
the department has not deemed it necessary to secure Executive authority for 
the appointment of clerks in charge. * * * 


Section 3871, Revised Statutes, provides: 


The Postmaster General, when the public convenience requires it, may 
establish within any post-office delivery one or more branch offices for the 
receipt and delivery of mail matter and the sale of stamps and envelopes; and 
he shall prescribe the rules and regulations for the government thereof. * * * 


The act of June 9, 1896, 29 Stat. 313, provides: 


* * * ‘That hereafter no station, substation, or branch post office shall 
be established beyond the corporate limits or boundaries of any city or town 
in which the principal office to which such station, substation, or branch office 
is attached is located, * * * 


The act of May 18, 1916, 39 Stat. 163, aceite 


That hereafter the Postmaster General may enter into contracts for the 
conduct of contract stations for a term not exceeding two years. 


The Postal Laws and Regulations, 1932, provide: 


cc. 406..* * ® 
iz Stations and branch post offices shall be divided into the following 
CLASSeS : 

(a) “Classified,” those in charge of classified employees and occupying 
quarters provided by the Government. 

(b) “Contract,” those usually located in drug stores or other places of 
business and operated under contract by persons not in the classified service 
who are required to furnish quarters and equipment, heat, light, and the 
necessary clerical assistance, 
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Sec. 1048. Rural stations shall be established and maintained in connection 
with Rural Delivery Service when considered necessary to facilitate the trans- 
action of postal business in communities where a considerable number of people 
would be seriously inconvenienced if compelled to transact business with the 
rural carrier only, or at such points where rural carriers are required to 
exchange mails and it is deemed inadvisable to establish post offices. 

2. A rural station shall be tributary to a post office and shall be in charge 
of a clerk subordinate to and under the control of the postmaster of such 
office, who shall frequently visit and inspect the station with a view to 
correcting irregularities and seeing that it is conducted properly. 

3. Clerks in charge of rural stations shall be appointed by the Postmaster 
General at an annual compensation fixed by him, and shall furnish bonds in a 
designated sum. The person appointed shall provide quarters suitable for the 
transaction of the business of the station. 


Sec. 1049. Clerks in charge of rural stations shall exercise supervision over 
rural carriers on routes emanating from their stations, shall receive and cer- 
tify to the correctness of the required reports, and transmit them to the post- 
masters at the offices to which they are attached. 

Reference is made, also, to sections 1050 to 1057, inclusive, for 
further regulations relative to rural stations. 

The compensation of clerks in charge of rural stations is fixed 
by the Post Office Department, and ‘it is understood that the max- 
imum is $1,500 per annum. 

The act of July 5, 1932, 47 Stat. 600, making appropriations for 
the Post Office Department for the fiscal year 1933, provides: 

For pay of rural carriers, auxiliary carriers, substitutes for rural carriers 
on annual and sick leave, clerks in charge of rural stations, and tolls and 
ferriage, Rural Delivery Service, and for the incidental expenses thereof, 
$106,000,000. 

A similar provision relative to clerks in charge of rural stations 
has appeared in each appropriation act for the Post Office Depart- 
ment since the act of March 3, 1903, 32 Stat. 1171, making appropria- 
tions for the fiscal year 1904. 


The economy act approved June 30, 1932, 47 Stat. 399,403, provides: 


Sec. 203. No appropriation available to any executive department * * * 
during the fiscal year ending June 30, 1933, shall be used to pay the compensa- 
tion of an incumbent appointed to any civil position under the United States 
Government * * * which is vacant on July 1, 1932, or to any such posi- 
tion which may become vacant after such date: Provided, That this inhibition 
shall not apply (a) to absolutely essential positions the filling of which may be 
authorized or approved in writing by the President of the United 

a 


States, * * . 

It is true, as stated by the Acting First Assistant Postmaster Gen- 
eral, this office has concluded that the provisions of the economy act 
do not apply to contract post office stations. However, rural sta- 
tions are not contract stations and it would appear that the act of 
June 9, 1896, 29 Stat. 313, might prohibit the establishment of rural 
contract stations. In any event, there are no contracts, either formal 
or informal, with clerks in charge of rural stations on file in this 
office. In the instant case if Leslie O. Bird had been under contract 
he could not have terminated the same as he did, by the sale of his 
premises, until the expiration of the term fixed in the contract with- 
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out liability to the United States. There is involved in the employ- 
ment of clerks in charge of rural stations all of the essential elements 
of appointment of employees of the Government and their duties 
unquestionably constitute a “civil position under the United States 
Government ” within the meaning of section 203 of the economy act, 
supra. These employees are given employment on a personal service 
basis, as distinguished from a contract or nonpersonal service basis, 
at an annual salary fixed by the Postmaster General and no limit to 
the period of employment is fixed. They are placed under the con- 
trol of a postmaster and are required to exercise supervision over 
other employees. Accordingly, there can be no doubt but that the 
restrictions of section 203 of the economy act are applicable to them. 

You are advised, therefore, that the action of October 21, 1932, 
must be and is sustained. No credit will be allowed in the postal 
accounts for payments of salary to any appointees to the position of 
clerk in charge of rural stations in the absence of evidence of presi- 
dential approval of the filling of the vacancy. 


(A-45810) 


ECONOMY ACT—FILLING OF VACANCIES—PERMANENT APPOINT- 
MENT OF TEMPORARY EMPLOYEES 


Since section 203 of the economy act was effective on as well as after July 1, 
1932, it follows that the permanent appointment effective as of July 1, 1932, 
of a temporary employee in the same position requires the authorization or 
approval of the President. 


Comptroller General McCarl to the Secretary of the Treasury, December 6, 

1932: 

In the audit of the July, 1932, account of James P. Thomas, act- 
ing collector of customs, exception was taken to voucher No. 50 cov- 
ering the pay roll for custodian service, post office, Hopkinsville, 
Ky., from July 1 to 15, 1932, whereon Ross S. Allensworth, laborer, 
was paid at $1,140 per annum with notation “ Appointed Perm. 
7/1/32, D. L. 6/29/32.” 

In view of the provisions in section 203 of the economy act of 
June 30, 1932, 47 Stat. 403, providing that appropriations for the 
fiscal year 1933 are not available for the filling of vacancies on or 
after July 1, 1932, unless specifically approved by the President, or 
of the specific classes of excepted employment therein indicated, 
and the ruling in 12 Comp. Gen. 142, that a position vacant at the 
close of business June 30, 1932, must be considered as vacant July 
1, 1982, and such vacancy can not be avoided in connection with the 
application of section 203 of the economy act, by making the ap- 
pointment prior to July 1, 1932, credit for the amount paid was 
withheld for an explanation of the alleged appointment. 
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In reply dated October 26, 1932, the executive officer of the Office 
of Supervising Architect, Treasury Department, stated : 


Reference is made to notice of exception dated October 19, addressed to 
James P. Thomas, collector of customs, Louisville, Kentucky, symbol 19573, to 
payment made on voucher No. 50, in his July account to Ross C. Allensworth, 
laborer, with compensation at the rate of $1,140 per annum, Post Office, 
Hopkinsville, Kentucky. 

According to the records here, Mr. Allensworth was appointed temporary 
laborer at $1,140 per annum, March 17, 1932, by department approval of April 
6. 1932. He qualified in a civil service examination and was selected from 
certificate of eligibles and given probational appointment, effective July 1, 
1932, department approval June 29. The Civil Service Commission has ruled 
that if a position was filled temporarily on June 30, 1932, it was not vacant 
und the temporary who later qualifies for probational appointment may be 
given probational status without Executive approval. 

In view of the foregoing, it is recommended that payment of compensation 
made to Ross 8S. Allensworth by the special disbursing agent referred to be 
approved. 


Section 203 of the economy act provides in part as follows: 


No appropriation available to any executive department or independent es- 
tablishment or to the municipal government of the District of Columbia during 
the fiscal year ending June 30, 1933, shall be used to pay the compensation 
of an incumbent appointed to any civil position under the United States 
Government or the municipal government of the District of Columbia which is 
vacant on July 1, 1932, or to any such position which may become vacant after 
such date: Provided, That this inhibition shall not apply (a) to absolutely 
essential positions the filling of which may be authorized or approved ip 
writing by the President of the United States, (b) to temporary, emergency, 
seasonal, or cooperative positions, or (c) to commissioned, commissioned war- 
rant, warrant, and enlisted personnel, and cadets of the Coast Guard. * * * 

The statute draws a clear distinction between the filling of per- 
inanent and temporary positions, the former requiring the authoriza- 
tion or approval of the President, but not the latter. It could not be 
seriously contended that a permanent appointment of a temporary 
employee in the same position after July 1, 1932, could be made 
without requiring the authorization or approval of the President. 
Since the statute was effective on as well as after July 1, 1932, it 
follows that the permanent appointment effective as of July 1, 1932, 
of a temporary employee in the same position, also, required the 
authorization or approval of the President. 

You are advised, therefore, that credit will not be allowed for 
payments of compensation to this employee and others in a similar 
status in the absence of evidence showing the authorization or 
approval of the President to the permanent appointments. 


(A-46087 ) 


ECONOMY ACT—PROMOTIONS—TEMPORARY OR SEASONAL 
POSITIONS , 


The fact that a higher position may be a temporary or seasonal one, excepting 
it from the provisions of section 208 of the economy act, does not remove 
it from the restrictions of section 202, and vacant positions of a seasonal 
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or temporary nature accordingly may not be filled by promotion of employees 
from lower grades without the express approval of the President of the 
United States. 


Comptroller General McCarl to the Secretary of War, December 15, 1932: 
There has been received your letter of December 1, 1932, as follows: 


Under date of October 31, 1932, this department submitted to the United 
States Civil Service Commission a request for certification of eligibles to fill 
two positions of engineering draftsman (civil) at $1,800 per annum, on work of 
a temporary seasonal nature, requiring the services of employees for a period 
of not more than nine months. Because of the seasonal nature of the work, 
presidential authority to fill the positions was not obtained. 

In response to the most recent requisition of this office, the Civil Service 
Commission furnished a certificate of five names; one of the men certified had 
already been appointed to a position of draftsman at $1,800 per annum from 
another certificate and thus was eliminated from consideration; the remaining 
five now are employed in permanent positions in the Engineer Department 
at Large, New Orleans, Louisiana; three as assistant draftsmen, one at $1,740 
per annum and two at $1,620 per annum, one as junior draftsman at $1,620 
per annum and one as junior draftsman at $1,440 per annum. This office 
returned the certificate to the commission with the information that the five 
men certified now are employed in positions of lower grade and could not be 
promoted except upon presidential authority. The attention of the Civil Service 
Commission was called to the ruling of the Comptroller General of September 
14, 1982 (A-44521), in which it was held that a reassignment of an employee 
in the service to a position carrying a higher rate of pay, even though such 
position should be of emergency or temporary nature, would be an administra- 
tive promotion within the meaning of section 202 of the legislative appropriation 
act of June 30, 1932, and therefore not permissible except with the authority 
of the President. As it was important because of the seasonal nature of the 
work that the positions be filled promptly and since the reassignment of men 
of lower grade would create new vacancies in permanent positions for the filling 
of which presidential authority also would be required this office considered 
it the better course from an administrative standpoint not to disturb the men 
holding the permanent positions but rather to fill the temporary seasonal 
positions by new appointments, The commission therefore was asked to furnish 
additional names. 

The commission has furnished this office information by telephone, indicating 
that it does not consider that presidential authority would be required to effect 
the employment in the temporary seasonal positions of higher grade of the 
men now holding the permanent positions, alleging that the fact that they 
ure Within reach for probational appointment in the higher grade makes it 
proper for the department to effect their discharge from the positions of 
permanent nature and to appoint them immediately in probational status 
in the positions of seasonal nature. It is the view of this office that such 
uction would be in circumvention of section 202 of the legislative appropria- 
tion act approved June 80, 1982. For guidance in this and future cases, it is 
requested thatthe Comptroller General furnish ruling as to whether the ap 
pointment of the men now in the service may be effected, with increase to the 
rate of $1,800 per annum In each case, without presidential authority. 


Sections 202 and 203 of the economy act of June 30, 1932, 47 Stat. 
403, provide— 


Sec. 202. No administrative promotions in the civil branch of the United 
States Government or the government of the District of Columbia shall be made 
during the fiscal year ending June 30, 1988: Provided, That the filling of ea 
vacancy, When authorized by the President, by the appointment of an employee 
of ua lower grade, shall not be construed as an administrative promotion, but 
no such appointment shall increase the compensation of such employee to a 
rate In excess of the minimum rate of the grade to which such employee ls 
appointed, unless such minimum rate would require an actual reduction in 
compensation, The President shall submit to Congress a report of the vacancies 
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filled under this section up to November 1, 1932, on the first day of the next 
regular session. The provisions of this section shall not apply to commissioned, 
commissioned warrant, warrant, and enlisted personnel, and cadets, of the 
Coast Guard. 

Sec. 203. No appropriation available to any executive department or inde- 
pendent establishment or to the municipal government of the District of Co- 
lumbia during the fiscal year ending June 30, 1933, shall be used to pay the 
compensation of an incumbent appointed to any civil position under the 
United States Government or the municipal government of the District 
of Columbia which is vacant on July 1, 1932, or to any such position which 
may become vacant after such date: Provided, That this inhibition shall not 
apply (a) to absolutely essential positions the filling of which may be authorized 
or approved in writing by the President of the United States, (b) to temporary. 
emergency, seasonal, or cooperative positions, or (c) to commissioned, commis- 
sioned warrant, warrant, and enlisted personnel, and cadets, of the Coast 
Guard. The appropriations or portions of appropriations unexpended by the 
operation of this section shall not be used for any other purposes but shall be 
impounded and returned to the Treasury, and a report of all such vacancies, 
the number thereof filled, and the amounts unexpended, for the period between 
July 1, 1932, and October 31, 1932, shall be submitted to Congress on the first 
day of the next regular session: Provided, That such impounding of funds may 
be waived in writing by the President of the United States in connection 
with any appropriation or portion of appropriation, when, in his judgment, 
such action is necessary and in the public interest. 


The fact that the higher position may be a temporary or seasonal 
one, excepting it from the provisions of section 203 of the economy 
act, does not remove it from the provisions or restrictions of section 
202. The appointment of an employee from a lower grade to a posi- 
tion in a higher grade constitutes an administrative promotion with- 
in the purview of section 202 of the economy act. Accordingly, you 


are informed that vacant positions of a temporary or seasonal nature 
may not be filled by promotion of employees from lower grades with- 
out the express approval of the President of the United States. 12 
Comp. Gen. 354, 


(A-45306) 


ECONOMY ACT—COMPENSATION DEDUCTIONS—PER HOUR 
EMPLOYEES 


Where laborers are on a per hour schedule of 40 cents or more and are subject 
to duty seven days a week and their compensation has been reduced by 
814 per cent as being in excess of the rate of $1,000 per annum, no refund 
of the amounts so deducted is authorized when such employees are sub- 
sequently placed upon a six-day week basis. 


Comptroller General McCarl to E. A. Hudson, Special Disbursing Agent, 
Bureau of Mines, December 17, 1932: 


There has been received your letter of November 23, 1932, as 
follows: 


I am again submitting herewith, voucher for $71.13, claiming refund of 
furlough deductions made from the pay of certain 40¢ per hour “ while actually 
employed laborers.” Preaudit difference statement, my letter of transmittal 
under date of September 27, 1932, and statement of Mr. F. A. Vestal, certifying 
officer, are returned herewith. 
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In decision of July 23, 1932, A-43245, it is held 

“In determining whether a part time physician or other employee receives 
compensation in excess of $1,000 per annum, it is the rate of compensation 
* * * not the total amount received during the year.” 
In view of the above decision, it is not clear to me why those employees listed 


who did not receive a rate in excess of $1,000 per annum should not be 
refunded deductions. 

At the time the deductions were made, this office did not comprehend the 
economy act with respect to application of furlough deductions, and to be 
certain that overpayments were not made, it was decided to make deductions 
from the pay of all employees, 40¢ per hour laborers included. If, it was 
later found that erroneous deductions had been made, it was the intention to 
make prompt refund. Hence, the action of this office in making deductions 
from pay of 40¢ laborers was not intended to give the impression that all 
of them were subject to seven-day week duty. A record of services of these 
men for the fiscal year 1932 will show that their working time averages six 
days per week rather than seven. Beginning with August 1, 1932, an order 
was issued limiting the work of these men to six days per week, which order 
has since been adhered to. Previous to August 1, no order, either verbal or 
written was issued to 40¢ laborers notifying them as to hours or days they 
would be permitted to work. 


A statement is hereto attached which shows actual days worked by the 
employees in question during the month of July, 1932. 

Information will be appreciated. 

The amounts now proposed to be refunded were deducted from 
pay roll vouchers Nos. 45 and 68, covering the periods July 1 to 
July 15 and July 16 to July 31, respectively. The employees upon 
these pay rolls were all laborers at per hour rates ranging from 
40 cents to 52 cents. A number of the laborers at each rate of com- 
pensation, worked every day, including Sunday, and there is nothing 
on the pay rolls, nor has any other evidence been submitted, to 
negative the presumption that all of these laborers were regarded as 
subject to duty seven days a week if needed. The fact that deduc- 
tions were made on that basis and that it was considered necessary to 
issue an express order placing them upon a 6-day week August 1, 
1932, supports this view. Section 104 (c) of the economy act of 
June 30, 1932, 47 Stat. 400, provides: 

In the case of any office, position, or employment, the compensation for which 
is calculated on a piecework, hourly, or per diem basis, the rate of compensa- 
tion per annum shall be held to be the total amount which would be payable 
for the regular working hours and on the basis of three hundred and seven 
working days, or the number of working days on the basis of which such 
compensation is calculated, whichever is the greater. 

As it appears that prior to August 1, 1932, all of the laborers upon 
the pay rolls in question were subject to duty 365 days a year, those 
receiving 40 cents per hour or more were receiving compensation at 
a rate in excess of $1,000 per annum and were, therefore, subject to 
the deductions required by the economy act. Such deductions having 
been properly made, there is no authority to refund the amounts so 
deducted. 
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(A-46025) 


ECONOMY ACT—LEGISLATIVE FURLOUGH—QUARTERS ALLOWANCE 


Where there is deducted from the gross compensation each month the full value 
of the quarters furnished in kind, and in addition thereto there is de- 
ducted the proper amount for legislative furlough computed upon the gross 
compensation including the quarters allowance, no further deduction for 
quarters during the time absent on legislative furlough is necessary and 
proper as the full value of the quarters during the period of furlough has 
already been charged to the employee in the regular monthly deductions. 


Comptroller General McCarl to W. J. Lawton, Special Disbursing Agent, 

Lighthouse Service, December 17, 1932: 

Reference is had to your letter of October 5, 1932, received by in- 
dorsement dated November 28, 1932, from the administrative assist- 
ant, Bureau of Lighthouses, and requesting to be informed whether 
payment is authorized upon the voucher therewith transmitted in 
favor of D. F. McCoart, keeper of the Bridgeport Harbor Light 
Station, for $5.33 deducted as quarters allowance for the eight days 
during August that he was on legislative furlough. 

According to the pay roll, this employee’s compensation is $1,680 
per annum of which $240 represents quarters furnished in kind. 
For the month of August his gross compensation amounted to $140 
from which there were deducted $20 on account of quarters furnished, 
$35.04 on account of furlough leave covering eight days, two of which 
presumably were covered by deductions for the preceding month of 
July, $5.33 as “eight days quarters furlough,” leaving a net cash 
payment of $79.63. : 

In decision of October 13, 1932, 12 Comp. Gen. 398, it was held: 

An employee subject to legislative furlough must have deducted from his 
cash compensation for the year not only 8% per cent of his total salary (includ- 
ing allowances furnished in kind) but also the full fixed value of the quarters 
occupied by or reserved for him during his absence on legislative furlough 
regardless of whether his absence on legislative furlough is taken in one full 
calendar month or for two or more shorter periods. 12 Comp. Gen. 187 
modified. 

Where an employee took legislative furlough for the full month of 
July, no cash compensation accrued to him and as he would have 
occupied quarters although he had not earned them, being on leave 
without pay, he would have been required either to pay the full value 
of the quarters in cash or to suffer a deduction of the value of the 
quarters from the next cash accruing to him. Where, however, there 
is deducted from the gross compensation each month the full value 
of the quarters furnished in kind, and, in addition thereto, there is 
deducted, also, the proper amount for legislative furlough computed 
upon the gross compensation, including the quarters allowance, no 
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further deduction for quarters during the time absent on legislative 
furlough is necessary or proper, as the value of the quarters during 
the period of furlough had already been charged to the employee 
in the regular monthly deductions. As the regular $20 monthly 
quarters allowance was deducted from the gross compensation to be 
paid this employee, the further deduction of $5.33 was unauthorized. 
Payment on the voucher is authorized, in the absence of other 
objection. 


(A-45869) 
TAXES—CONTRACTS—TERRITORY OF HAWAII 


A tax imposed by the laws of the Territory of Hawaii upon contractors 
entering into construction contracts with the Territory or its political sub- 
divisions is applicable to Federal-aid highway construction contracts, 
it appearing that such contracts are entered into by the Territory and the 
tax is not one imposed upon a Federal agency by the Territory. 


Comptroller General McCarl to the Secretary of Agriculture, December 19, 
1932: 


There has been received your letter of November 17, 1932, as 
follows: 


There has been received by reference from the Department of the Interior 
a copy of a letter of October 21, 1932, from Honorable Raymond C. Brown, 
Acting Governor of Hawaii, to the Secretary of the Interior, to which were 
attached copies of correspondence with and between the Treasurer of the 
Territory of Hawaii and the Attorney General of said Territery as to whether 
the business excise tax imposed en contractors in the Territory by section 6 (b) 
of Act 42, 2nd Special Sessions Laws of 1932, should apply to contractors 
baving contracts for Federal aid projects in the Territory. 

The Territorial treasurer suggested that the matter be submitted to you for 
determination, and the acting governor, in his letter of October 21 tu the 
Secretary of the Interior, requested that such submission be made. Inas- 
much, however, as the Federal highway act, under which any Federal aid 
projects would be financed, is administered by this department, the Depart- 
ment of the Interior referred the acting governor’s letter and its enclosures 
here with request that the matter be referred to your oflice for decision. The 
correspondence, therefore, is transmitted herewith, and it will be appreciated 
if you will advise as to whether or not the business excise tax imposed upon 
contractors in the Territory of Hawaii by Act 42, 2nd Special Sessions, 1932, 
Laws of Hawaii, should be deducted by the Territorial treasurer from amounts 
due contractors under contract for Federal aid road projects in the Territory. 


The law in question, as quoted in the correspondence submitted 
with your letter, provides: 


In the case of any contractor entering into a construction contract with the 
Territory or any political subdivision, or any department or agency thereof, 
the auditor of the Territory or political subdivision, or other officer or agent 
thereof charged with the disbursement of the funds payable to such person 
under said contract, shall withold from the amount, or any installment thereof, 
payable under said contract, one per cent (1%) thereof on account of the tax 
imposed by this act upon the doing of business in connection with such contract. 

5919°—33——31 
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In an opinion of October 19, 1932, by the acting attorney general, 
Territory of Hawaii, it is stated: 


After a careful examination of the provisions of the Hawaii Federal aid 
highway act, as amended (Act 78, S. L. 1925, as amended by Act 53, S. L. 
1929, Act 95, S. L. 1981 and Act 64, 2nd Spec. Session Laws, 1932), the pro- 
visions of the Federal highway act, as amended, and the rules and regulations 
of the Secretary of Agriculture promulgated under the latter act, it is the 
opinion of this department, particularly in view of those provisions of the 
latter act which are to be found in U. 8S. Code, title 23, sees. 11, 12, 13, and 14, 
that contracts for the construction of Federal aid highways are purely Terri- 
torial contracts as between the Territory and the private contractors agreeing 
to undertake the projects, and are in no sense contracts between the Federal 
Government and any of said contractors. In fact the rules and regulations 
of the Secretary of Agriculture, as well as the project agreements entered into 
from time to time between the Federal Government and the Territory for the 
expenditure of Federal aid moneys, definitely negative the existence of any 
such contracts between the Federal Government and the private contractors. 
And after the Territory has so complied with the provisions of the Federal 
highway act, the rules and regulations of the Secretary of Agriculture pro- 
mulgated thereunder, and the provisions of the Federal aid project agreements 
between the Territory and the Federal Government, as to entitle it to Federal 
aid payments, the Federal moneys so paid become Territorial moneys and are 
no longer Federal moneys as such, although the Territory has obligated itself 
by contract to pay such moneys to the private contractors concerned. 

On the other hand, we know of no restrictions in the Federal highway act 
upon the Territory’s power to tax private contractors entering into Territorial 
Federal aid contracts and there would seem, therefore, to be no objection to the 
Territory's making the deductions on account of its business excise tax pro- 
vided for by said section 6 (b) of said Act 42. 

It is therefore our opinion that the Territorial treasurer upon receipt of 
Federal aid moneys (which as above mentioned thereupon become Territorial 
moneys) may legally, and should, make the 1% withholdings of payments to 
contractors required by said section 6 (b). 


The conclusion reached in this opinion that under the Hawaii 
Federal aid highway act the contracts under consideration are con- 
tracts of the Territory rather than of the Federal Government, ap- 
pears to be correct, and there does not appear to be involved a taxing 
of a Federal agency by the Territory, the tax being imposed upon 
and payable by private contractors. Under such circumstances, there 
is not apparent to this office any reason why the tax as provided by 
the law of the Territory of Hawaii, supra, should not be collected on 
Federal aid highway construction contracts. 


(A-45724) 


RETIREMENT—INVOLUNTARY SEPARATION FROM THE SERVICE— 
PAYMENT OF TONTINE 


An employee who is dropped from the rolls without his consent because of 
continued absence on account of personal illness, is “ involuntarily separated 
from the service” within the meaning of section 7 of the civil retirement 
act as amended, authorizing retirement under certain conditions, and also 
section 12 (b) of the same statute, authorizing refund of the tontine or 
$1 per month. 





DECISIONS OF THE COMPTROLLER GENERAL 473 


Comptroller General McCarl to the Administrator of Veterans’ Affairs, 
December 20, 1932: 


Consideration has been given to your letter of November 9, 1932, 
as follows: 


Section 12 (b) of the civil service retirement act, as amended, provides, in 
part: 

“ Provided: That when any employee becomes involuntarily separated from 
the service, not by removal for cause on charges of misconduct or delinquency, 
the total amount of his deductions with interest thereon shall be paid to such 
employee.” ‘ 

The proviso of the statute as quoted above appears to be controlling in the 
adjudication of a claim presented by Jacob Levenson, clerk, General Accounting 
Office, for refund of “the total amount of his deductions with interest thereon 
* * *” Following his separation from the service the amount credited to 
his individual account was returned to him together with interest as provided 
for by the statute. It will be understood that the claim under present considera- 
tion deals only with the amount representing the so-called “ tontine ” which had 
been retained in the civil service retirement and disability fund when payment 
was made to the claimant of the amount of his individual credit in that fund. 
He seeks return of the amount of the so-called “tontine” under the proviso 
of the statute hereinabove quoted, alleging in substance that he had become 
“involuntarily separated from the service, not by removal for cause on charges 
of misconduct or delinquency ” within the meaning of that language as used in 
the statute. 

In a letter by the chief of personnel, General Accounting Office, dated June 28, 
1932, it was stated that Mr. Levenson was separated from the service after 
several months’ absence on account of illness and as there was no immediate 
prospect of his return to duty he was dropped from the rolls because of his 
illness. Recommendation was made that the claim be allowed inasmuch as it 
was considered that Levenson’s separation from the service on account of 
illness was involuntary and not for cause or charges of misconduct or 
delinquency. 

On May 27, 1932, the director of finance of this administration called to 
the attention of the director of insurance the fact that a number of suspensions 
in the accounts of the disbursing clerk had been made by the Comptroller 
General in cases wherein the refund of “tontine” deductions had been made, 
contrary to the interpretation placed on section 12 (b) of the retirement act, 
as amended. In that memorandum a difference of opinion among administra- 
tive officers as to the effective.meaning of the section of the statute referred 
to was pointed out and, to protect the disbursing clerk from further suspensions 
a rule was laid down confining future payments involving the “ tontine” 
deductions to cases wherein it could be shown that the employee was forced 
out of the service without cause or that the separation was caused by being 
dropped on account of reduction in force, lack of funds, or during the proba- 
tionary period. 

In the adjudication of the Levenson claim it appears that the disbursing 
clerk considers that the absence of Levenson as a result of his sickness and 
his separation from the roll due to that cause does not entitle him to the 
benefits of the involuntary separation proviso of section 12 (b). The view- 
point is presented that the status of an employee dropped from the rolls on 
account of continuous absence as the result of sickness is not different from 
the status of an employee who resigns for the same reason. 

With a view to uniformity and stability in the adjudication of claims 
controlled by the proviso of the statute within section 12 (b) of the retire- 
ment act hereinabove quoted it is desired that the scope and extent of that 
provision be considered by your office and that this administration be advised 
if claims considered within the proviso should be confined to those cases 
evidencing separation from service for administrative reasons, such as lack 
of work or funds, reduction of force, etc., or if the proviso may be construed 
in a broader sense to include the extension of benefits granted by the proviso 
to cases wherein the facts evidence a forced separation from the service on 
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account of an employee’s illness such as we find in the claim of Jacob 
Levenson, 


The phrase “involuntarily separated from the service” appears 
twice in the retirement act, first in section 7 setting forth retirement 
benefits under certain conditions for those who “ become involun- 
tarily separated from the service, not by removal for cause on charges 
of misconduct or delinquency,” and second, in the proviso to section 
12 (b), quoted in your letter, authorizing refund of the full amount 
to the credit of the individual account of the employee, including the 
tontine or $1 per month. The same meaning should be given to the 
phrase in both connections. 

Of course, “involuntarily separated from the service” was pri- 
marily intended to refer to separations from the service for admin- 
istrative reasons over which the employee has no control, such as 
lack of work or funds, reduction in force, etc., but the express ex- 
ception from involuntary separations within the meaning of the act 
of “removal for cause on charges of misconduct or delinquency ” 
would indicate, pursuant to the legal maxim “ expressio unius est cx- 
clusio alterius,” that all separations from the service against the 
will or without the consent of the employee, other than those for 
cause based on charges of misconduct or delinquency, are to be 
classed as “ involuntary.” 

The records of this office disclose that the separation in the instant 
case was due solely to the continued absence of the employee from 
duty because of personal illness. Since personal illness may not be 
classed as “misconduct or delinquency ”—which terms are used 
synonymously (Words and Phrases, first series, vol. 1, p. 1278)— 
the separation of this employee should be regarded as having been 
involuntary, on the basis of which he is entitled to return of the 
full amount of the deductions with interest thereon, including the 
tontine or $1 per month. Payment is authorized accordingly. 


(A-41633) 


TAXES, INTERNAL runiveun”  eaentind UDGMENTS—COURT 


Where a final judgment has been rendered against a collector of internal rev 
enue, or his estate, for refund of taxes erroneously collected the court's 
certificate of probable cause, when given, converts such a judgment into 
an obligation of the United States for payment under the proper appropria- 
tion from the Treasury; and where such judgment includes certain stipu- 
lated interest and costs, the same are a part of the amount recovered 
against the collector, or his estate, for the payment of which the United 
States became liable when the court granted a certificate of probable cause 
under section 989, Revised Statutes, and are for payment accordingly. 
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Comptroller General McCarl to the Secretary of the Treasury, December 22, 

1932: 

There has been received, presumably by your direction, a request 
from the Commissioner of Internal Revenue, dated November 14, 
1932, for reconsideration of decision of this office of August 31, 1932, 
to the effect that payment was not authorized of items of court costs 
aggregating $96.80 awarded by the court as a part of the judgment 
in favor of Arthur H. Ingle in his suit against the estate of a former 
collector of Internal Revenue on account of income taxes erroneously 
collected. The judgment was rendered February 1, 1932, in the 
United States District Court, Western District of New York, in the 
law case No. 218-A, wherein Arthur H. Ingle was plaintiff and 
Carrie O. Gage, executrix of the last will and testament of Bert P. 
Gage, deceased, was defendant. The amount in question, $96.80, 
represents certain items of the $157 costs awarded to the plaintiff 
under its said judgment against the defendant. 

The record discloses that by certificate of overassessment and 
schedule No. IT-46154, dated March 26, 1932, the Commissioner of 
Internal Revenue determined that the following amounts were due 
to Arthur H. Ingle under said judgment, for refund of income taxes 
for the year 1918 which had been erroneously or illegally collected by 
Bert P. Gage, while he was collector of internal revenue for the 
twenty-eighth district of New York: Principal $5,504.21; interest 
$2,137.21; and costs $60.20; or a total of $7,701.62. The judgment 
with interest and costs, as allowed by the commissioner in said cer- 
tificate and schedule No. IT-46154, was certified by this office on pre- 
audit and subsequently paid to the judgment creditor on April 15, 
1932, by J. L. Summers, disbursing clerk, Treasury Department. In 
his said certificate of overassessment and schedule, the commissioner 
withheld $96.80 of the total of $157 costs stipulated in the judgment 
as questionable items of costs not properly payable by the United 
States. 

The involved judgment provided: 

Ordered and adjudged that the plaintiff, Arthur H. Ingle, have judgment 
against the defendant, Carrie O. Gage, executrix of the last will and testament 
of Bert P. Gage, deceased, for the amount of tax, $5,290.74, and interest, 
$213.47, attributable to the losses on the Weaver and Schrader properties in the 
sum of five thousand five hundred four and 21/100 ($5,504.21) dollars with 
interest thereon at six per cent from the date of collection, October 5th, 1925, to 
a date to be determined by the Commissioner of Internal Revenue, and in 
addition thereto for costs in the sum of $157.00 the amount thereof to be taxed 
by the clerk and inserted in this judgment, with interest on the amount of 


costs from the date of this Judgment to the same date as above stated. 
ea 7 ~ * 7. * +. 


Pursuant to section 989 of the Revised Statutes of the United States the 
court hereby certifies that there was probable and reasonable cause for the 
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act of Bert P. Gage, the collector of internal revenue, defendant’s testator in 
demanding and collecting from the plaintiff the internal-revenue tax, for the 
refund of which this judgment is entered and a certificate of probable cause is 
hereby granted accordingly to the defendant. 

Dated this 1 day of February, 1932. 


Section 989, Revised Statutes, provides: 


When a recovery is had in any suit or proceeding against a collector or other 
officer of the revenue for any act done by him, or for the recovery of any 
money exacted by or paid to him and by him paid into the Treasury, in the 
performance of his official duty, and the court certifies that there was probable 
cause for the act done by the collector or other officer, or that he acted under 
the directions of the Secretary of the Treasury, or other proper officer of the 
Government, uo execution shall issue against such collector or other officer, 
but the amount so recovered shall, upon final judgment, be provided for and 
paid out of the proper appropriation from the Treasury. 


It is a general rule of law that a judgment for debt or for damages 
and costs is an entirety, and that the costs follow as an incident 
to the judgment for the debt or damages and are collectible by 
execution in the same manner as the amount awarded for the debt or 
damages. The method of obtaining relief against erroneous taxa- 
tion of costs is usually by motion to retax in the court where the 
judgment was rendered. It has been held that the erroneous taxation 
of costs is not a ground to quash an execution, to set aside a judg- 
ment in which the costs are inserted, or to reverse the judgment. A 
judgment rendered by a court having jurisdiction of the parties and 
the subject matter, unless reversed or annulled in some proper pro- 
ceeding, is not open to contradiction or impeachment, in respect to its 
validity, or binding effect, by parties or privies, in any collateral 
action or proceeding, except for fraud in its procurement. In this 
connection, see 15 Corpus Juris, 185, 310; and 35 Corpus Juris, 501, 
511, 513; and court cases there cited. 

Taxable costs in an action at law are made either by statute, rule 
of court, or order of court in a specific case, or by established usage 
equivalent of a rule. Parkerson v. Borst, 256 Fed. Rep. 827. The 
courts exercise a discretion in the taxation of costs and disburse- 
ment, in determining what are necessary and reasonable items. 
United States v. Minneapolis, St. Paul & S. S. M. Ry. Co., 235 Fed. 
Rep. 951. 

The decision of August 31, 1932, in this case was on the basis 
that the judgment was against the United States and there was 
applied the statute specifically limiting the items of cost in such 
cases. 

It appears, however, that in cases such as the one here under con- 
sideration, where a final judgment has been rendered against a 
collector of interna] revenue, or his estate, for refund of taxes er- 
roneously collected, section 989, Revised Statutes, provides that no 
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execution shall issue against the judgment creditor, but that the 
amount recovered by the judgment shall be provided for and paid 
out of the proper appropriation from the Treasury. The judgment 
against the collector, or his estate, in such cases is not one against 
the United States but the court’s certificate of probable cause, when 
given, converts such a judgment into an obligation of the United 
States. Klock Produce Company v. Hartson, 212 Fed. Rep. 758; 
United States v. Sherman, 98 U. S. 567; and also see 8 Comp. Gen. 
126, 128. 

Section 3220, Revised Statutes, as amended by the act of February 
24, 1919, 40 Stat. 1145, authorizes repayment to a collector of— 

* * * the full amount of such sums of money as may be recovered against 
him in any court for any internal-revenue taxes collected by him, with the 
costs and expenses of suit; * * * 

In the instant matter, the interest and costs which were included 
in the claimant’s judgment are a part of the amount recovered by 
him against the defendant for the payment of which the United 
States became liable when the court granted a certificate of probable 
cause under section 989, Revised Statutes, supra. If any items of 
such costs were not properly for collection from the United States, 
the attention of the court should have: been directed thereto by the 
United States attorney, at the time said judgment for the $157 costs 
was rendered. 

Under the circumstances as above shown the United States is 
liable for the full amount of the claimant’s judgment, including 
interest and costs as therein stipulated. 

You are advised, therefore, that the items of court costs included 
in said judgment, amounting to $96.80, which heretofore were with- 
held as questionable, may now properly be made the basis of a sup- 
plemental certificate of overassessment and schedule for payment. 


(A-45830) 
ECONOMY ACT—FILLING OF VACANCIES—PRESIDENTIAL APPROVAL 


Presidential approval of the creation under a department of a number of 
new “absolutely essential positions,” as required by section 208 of the 
economy act, carries with it presidential approval of the filling of such 
positions by promotion or transfer of employees already in the service in 
a lower grade, as authorized under section 202 of the economy act, even 
though the adjustment causes an increase in compensation of the employees 
promoted or transferred, but the action of the President in authorizing 
the filling of the essential positions carries with it no authority to fill 
positions made vacant by promotion or transfer of employees already in 
the service to fill such essential positions, in the absence of like authority 
given by the President. 
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Comptroller General McCarl to the Secretary of the Navy, December 22, 1932: 


Consideration has been given to your letter of November 11, 1982, 
as follows: 

















































On November 3, 1932, the President authorized the filling of twenty-seven 
vacant positions (mew) required for duty in the supply, disbursing, and account- 
ing departments at the naval air station, Sunnyvale, Mountain View, Cal., 
which will shortly be placed in commission. 

As this is a new station it is essential, in order to insure the most efficient 
and economical operation, that the more responsible positions be filled by the 
transfer of employees who have had experience at other naval activities and 
it is the intention to transfer experienced employees to fill such positions. 
However, in a number of instances it will be absolutely essential that the 
vacancies resulting from such transfers be filled. 

To give a specific example, one of the additional positions authorized to be 
filled is that of principal clerk, CAF-6-101 at $2,300 per annum, which it is 
proposed to fill by the transfer of an employee from the navy yard, Mare 
Island, Cal., now tentatively allocated as senior clerk, CAF-5-101 at $2,200 
per annum. Because of the volume of work at the navy yard, Mare Island, 
ic will be necessary to fill the CAF-5-101 position. 

While the procedure hereinafter outlined appears to be authorized under 
your decision A-45231 of October 22, 1932, to the honorable, the Attorney 
General, and the decisions cited therein, answers to the following specific 
questions are requested : 

1. Will it be necessary to secure the authority of the President to fill this 
position at Mare Island, its filling not resulting in increasing the number of 
employees or the charge to the appropriation over the number and amount 
already authorized by the President? 

2. If the answer to the foregoing question is in the negative, may the position 
at Mare Island be filled by the promotion of experienced employees now at the 
yard without, or possibly in some instances with, an increase in pay, and filling 
the resultant position in the lowest grade and at the minimum entrance rate 
of pay but without increasing the total number of employees or the authorized 
charge to the appropriation over the nu™iber now employed and the amount 
paid at Mare Island? 

3. If the answer to question 2 is in the negative, can the position at Mare 
Island be filled by the appointment of an individual in an appropriate grade 
below that held by the employee transferred, at the minimum rate of pay? 

4. In view of the fact that the position at Sunnyvale has been authorized at 
a rate of compensation of $2,300 per annum, will it be necessary to impound 
any savings other than those resulting from positions not filled in the manner 
indicated in questions 2 and 3? 

5. If question 1 is answered in the negative, could a number of transfers 
between stations be made, filling the final position in the manner outlined in 
question 2 or 3, as may be decided by you, provided the total number of em- 
ployees and the charge to the appropriation is not increased beyond that already 
authorized by the President? As an example, it is proposed to fill one of the 
Sunnyvale vacancies by the transfer of an employee from the naval station, 
Cavite, but, because of the limited number of experienced American employees 
at Cavite, it will be necessary to send out a relief from one of the navy yards 
in the United States. Can the position in the United States be filled without 
reference to the President? 

In other words, may the department make such transfers and appointments 
as may be necessary in the interests of good administration so long as the 
number of employees and the total amount of their compensation is not in- 
creased beyond the number and amount authorized by the economy act or by 
the President, and with the further restriction that individual employees may 
not be promoted within a grade? 










Sections 202 and 203 of the economy act provide in part as follows: 


No administrative promotions in the civil branch of the United States 
Government or the government of the District of Columbia shall be made 
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during the fiscal year ending June 36, 1933: Provided, That the filling of a 
vacancy, when authorized by the President, by the appointment of an employee 
of a lower grade, shall not be construed as an administrative promotion, but 
no such appointment shall increase the compensation of such employee to a 
rate in excess of the minimum rate of the grade tv which such employee is 
appointed, unless such minimum rate would require an actual reduction in 
compensation. * * * 

No appropriation available to any executive department or independent 
establishment or to the municipal government of the District of Columbia during 
the fiscal year ending Jure 30, 1933, shall be used to pay the compensation of 
an incumbent appointed tu any civil position under the United States Govern- 
ment or the municipal government of the District of Columbia which is vacant 
on July 1, 1932, or to any such position which may become vacant after such 
date: Provided, That this inhibition shall not apply (a) to absolutely essential 
positions the filling of which may be authorized or approved in writing by the 
President of the United States. * * * 


In decision of October 22, 1932, 12 Comp. Gen. 408, to which you 
refer, after quoting from 12 Comp. Gen. 261; id. 281, it was held: 


The principle stated in the cited decisions that the transfer of personnel or 
the adjustment in the duties and responsibilities of personnel not involving any 
increased expenditures of appropriated funds does not constitute the filling of 
vacancies requiring the authorization or approval of the President, is applicable 
whether the transfer or adjustment is under one or more appropriations. It is 
to be understood, of course, that in the transfer or adjustment no new or 
additional permanent employees are placed on the rolls without prior authoriza- 
tion or approval of the President. 


There have not been considered nor decided in any of the prior 
decisions of the office the specific questions now presented whether 


presidential approval of the creation under a department of a 
number of new “ absolutely essential positions” as required by the 
provisions of section 203 (a) of the economy act,‘carries with it 
presidential approval of the filling of such positions by employees 
already in the service in a lower grade, as authorized under section 
202 of the act, and also presidential approval of the filling of the 
positions left vacant by the transfer of the employees. The proper 
procedure in the instant matter would have been for the administra- 
tive office to have presented the entire adjustment of personnel to 
the President for his approval under the provisions of both sections 
202 and 203 of the economy act. 

Since section 203 (a) authorizes the filling of “ absolutely essential 
positions ” with the approval of the President, and since section 
202 provides that “ the filling of a vacancy, when authorized by the 
President, by the appointment of an employee of a lower grade, 
shall not be construed as an administrative promotion,” it follows 
that action by the President under section 203 (a) would authorize 
the filling of the absolutely essential positions either by employees in 
or out of the service, even though the adjustment caused an increase 
in compensation to the employees transferred to the vacant positions 
from a lower grade. 
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The obvious purpose of the provision of the economy law pro- 
hibiting the filling of vacancies unless authorized by the President 
was to provide the President a means of effecting economies through 
withholding authority to fill vacancies not shown to be essential—the 
savings to be impounded accordingly. Vacancies are vacancies re- 
gardless of the manner in which they occur and the action of the 
President in authorizing the filling of essential positions carries with 
it no authority to fill positions made vacant by transfer of employees 
to fill such essential positions in the absence of like authority given 
by the President. He is entitled to be fully advised as to the essential 
character of each position so made vacant in order that he may 
determine whether it should be filled. 

Question 1 is answered in the affirmative and the general question 
which concludes your submission is answered in the negative, appar- 
ently making it unnecessary to answer your other questions. 


(A-46168) 


CONTRACTS—DISCOUNTS—FEDERAL TAX ON GASOLINE 


The tax imposed by section 617 of the act of June 6, 1932, 47 Stat. 266, on 
the sale of gasoline is on the producer, and there is no authority in any 
contracting officer of the Government to provide by contract or otherwise 
for the payment of the tax by the United States (in this case the 
purchaser). 

The only possible theory on which the tax imposed by section 617 of the act of 
June 6, 1932, 47 Stat. 266, on the sale of gasoline can be passed on to the 

Government is that the amount of said tax be added to the price otherwise 

fixed and become a part of the contract price, and where such a contract 

provides for a discount for prompt payment, the discount should be taken 
on the entire amount paid for the gasoline, including the amount added 
to cover the tax. 


Comptroller General McCarl to Maj. W. D. Dabney, United States Army, 
December 29, 1932: 


By first indorsement of December 5, 1932, the Chief of Finance, 
War Department, transmitted your letter of November 29, 1932, as 
follows: 






1. There is inclosed an approved voucher in favor of the Sinclair Refining 
Company in the sum of $0.70, which account has been presented to the under- 
signed, a disbursing officer, for payment. This voucher covers refund of 
amount of discount deducted on Federal tax of $70.16—voucher #3436 of 
November, 1932, accounts of the undersigned (copy inclosed). 

2. Contract W 626 QM 12742 is dated June 30, 1932, and contains the follow- 
ing statement: 


“Any sales tax, duties, imposts, revenues, excise, or other taxes imposed 
by Congress upon the commodity covered by this contract and effective during 
the period thereof will be charged to the Government and will be entered 
on invoices as a separate item.” 
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8. Invoice of the Sinclair Refining Company on which voucher #3436 of 
November, 1932, was based covered— 


7,016 gallons gasoline @ $0.0732 per gal____._____._____ $513. 57 
Federal gas tax—$0.01 


583. 73 

4. In making payment of this invoice 1% discount provided for in the con- 
tract was taken on the total of the bill and not only on total for gasoline 
exclusive of tax, as it is the opinion of the undersigned that the amount 
allowed as discount under a contract is the sum vendor is willing to pay for 
payment of the account within a stipulated period. 

5. In view of the protest of the Sinclair Refining Company contained in letter 
of the 23d instant inclosed herewith, an advance decision is requested as to 
whether or not in making payments under contracts in which the tax is 
shown as a separate item discount should be taken on the amount of the mer- 
chandise only or whether discount should be taken on the amount of the mer- 
chandise plus the Federal tax. 

6. In view of the large number of accounts similar to the inclosed presented 
to this office for payment, an early decision is requested. 


Section 617 of the act of June 6, 1932, 47 Stat. 266, provides: 


(a) There is hereby imposed on gasoline sold by the importer thereof or by 
a producer of gasoline, a tax of 1 cent a gallon, except that under regulations 
prescribed by the commissioner with the approval of the Secretary the tax shail 
not apply in the case of sales to a producer of gasoline. 

(b) If a producer or importer uses (otherwise than in the production. of 
gasoline) gasoline sold to him free of tax, or produced or imported by him, 
such use shall for the purposes of this title be considered a sale. 

(c) As used in this section— 

(1) The term “ producer” includes a refiner, compounder, or blender, and 
a dealer selling gasoline exclusively to producers of gasoline, as well as a 
producer, 


(2) The term “ gasoline” means gasoline, benzol, and any other liquid the 
chief use of which is as a fuel for the propulsion of motor vehicles, motor 
boats, or aeroplanes. 

It appears that a quantity of gasoline was furnished and that the 
Federal tax thereon amounted to $70.16 and that in making payment 
therefor the 1 per cent discount provided for in the contract was de- 
ducted from the amount of the tax as well as the amount to be paid 
for the gasoline exclusive of the tax. The contractor protested the 
payment on the ground that the tax was billed as a separate item in 
accordance with the terms of the contract and that the discount was 
not applicable thereto. 

The custom of allowing discount for prompt payment within a 
specified time is predicated on the theory that the use of the money 
tied up in the shipment, delivery, etc., will be worth to the vendor 
the amount of the discount offered and from the standpoint of the 
vendee in determining whether the option to pay within the discount 
period shall be exercised, there is for consideration whether the 
use of the money beyond the discount period will be of more benefit 
than the amount of the discount. Hence, it is immaterial as to what 
part of the amount involved represents to the vendor original cost, 
handling charges, profit, delivery charges, taxes, etc., it being assumed 
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that the vendor considered all such things in arriving at the price 
quoted. It is no concern of the vendee how the final bid prices were 
arrived at. In other words, in this case, the said contractor by agree- 
ing to a discount of 1 per cent within 10 calendar days from and 
including date of delivery of the gasoline at destination acknowledged 
that it was willing to accept in full settlement a payment of 99 per 
cent of the total amount within 10 days stipulated in lieu of a pay- 
ment of 100 per cent of the amount due at some later date. 

The tax imposed by section 617 of the act of June 6, 1932, supra, 
is on the producer, producer being defined in the said act as includ- 
ing “refiner, compounder, or blender, and a dealer selling gasoline 
exclusively to producers of gasoline, as well as a producer.” Such 
being the case, there would clearly be no authority in the War Depart- 
ment or any other department or establishment of the Government to 
provide by contract or otherwise that it shall be paid by the purchaser 
(in this case the United States). The only possible theory on which 
the burden of the tax imposed by the act, supra, can be passed on to 
the Government is that the amount of the said tax be added to the 
price otherwise fixed and become a part of the contract price and 
it must be assumed that that was the purpose and effect of the pro- 
vision involved in the contract now under consideration. If this is 
not the true situation then the said provision is of no force or effect 
whatever because, as noted, supra, there is no authority in the con- 
tracting officer to obligate the United States to pay a tax. Where an 
agent of the Government acts in excess of the authority vested in 
him his act, from a legal standpoint, is no longer the act of the 
Government. The Underwriter, 6 Fed. Rep. (2d) 937. 

Answering specifically the question presented, you are advised 
that the discount should be taken on the entire amount paid for the 
gasoline including the amount added to cover the tax. Accordingly, 
the deduction of the discount in this case was proper and payment 
on the voucher presented is not authorized. 


(A-46191) 
JUDGMENTS—CONTRACTS—DISTRICT OF COLUMBIA 


A judgment against the District of Columbia growing out of a contract for 
construction of a school building may be paid from the appropriation for 
the construction of the building only to the extent that the judgment is in 
payment of the portion of the contract price determined by the judgment 
to have been erroneously withheld as liquidated damages. Unless the 
amount of the judgment, exclusive of interest and costs, will be accepted 
in full satisfaction of the judgment the construction appropriation should 
not be used for payment of any part thereof, 
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Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, December 29, 1932: 


There has been received your letter of December 9, 1932, as follows: 


Under date of October 21, 19382, Cleveland Skinker and Wilbur R. Garrett, 
trading as Skinker and Garrett, obtained a judgment against the District of 
Columbia. Law No. 77245, in the amount of $2,322.90, with interest from March 
26, 1929, und costs amounting to $63.00, representing the amount withheld as 
liquidated damages and inspection costs under Contract No. 9757 with Skinker 
and Garrett for the construction of a six-room addition to the Bryan school. 

The cost of the construction of this school is chargeable to the appropriation 
“ Buildings and grounds, public schools, D. C., addition to the Bryan School,” 
and is contained in the District of Columbia appropriation act for the fiscal 
year 1931, in which there remains an unexpended balance of $3,579.18. For 
your information, the final payment under this contract was made July 19, 
1929, by voucher No. 162789, from which liquidated damages in the amount 
of $2,175.00 and inspection costs in the amount of $139.58, were deducted under 
protest. 

The question presented for your consideration is whether the judgment here 
involved may be paid from the unexpended balance in the appropriation for 
the construction of the six-room addition to the Bryan School. 


The original appropriation for the addition to the Bryan School 
appears in the District of Columbia appropriation for 1928, 44 Stat. 
1315, in the following language: 


For the construction of a six-room addition to the Bryan School, including 
the necessary remodeling of the present building, $125,000; 
= * * ” 


* * * 


In all, $2.757,000, * * * to be disbursed and accounted for as “ Buildings 
and grounds, public schools” and for that purpose shall constitute one fund, 
and remain available until expended * * * 


In the District of Columbia appropriation act for 1931. 46 Stat. 
971, appears a further reference to this appropriation as follows: 

Not to exceed $25,000 of the unexpended balance of the appropriation of 
$125,000 for the construction of a six-room addition to the Bryan School, 
including the necessary remodeling of the present building, contained in the 
District of Columbia appropriation act for the fiscal year 1928, * * * are 
hereby made available until June 30, 1931, for the purchase of additional 
school-building and playground sites. 

The original appropriation for the addition to the Bryan School 
was available until expended, and you state that there remains an 
unexpended balance therein sufficient to meet the judgment. This 
balance was obligated by the contract for the erection of the addition 
and in so far as the judgment is for the payment of a portion of 
the contract price established by the court action to have been 
erroneously withheld, the appropriation would appear to be avail- 
able therefor. However, the appropriation is not available for the 
payment of that portion of the judgment covering interest and costs. 
Therefore, unless the amount of the judgment exclusive of interest 
and costs will be accepted in full satisfaction of the judgment the 
appropriation in question should not be used for the payment of 
any part of the judgment. 
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(A-46379) 
ECONOMY ACT—LEGISLATIVE FURLOUGH—TRANSFER OF 
EMPLOYEES 


When an employee is transferred from one department or office to another, the 
difference between the furlough deductions properly made by the department 
or office from which transferred in accordance with the rules and pro- 
cedure prescribed by the General Accounting Office, and the full amount 
of compensation deductions for 30 calendar days (24 working days at the 
rate of 1%, days’ pay) required by the statute, must be made by the de- 
partment or office to which the employee is transferred. The department 
or office to which the employee is transferred may credit the employee with 
furlough time representing the difference between the amount taken under 
the department or office from which transferred and 24 working days. 


Comptroller General McCarl to the Secretary of the Treasury, December 30, 

1932: 

There has been received the following letter from the custodian, 
Treasury Department: 

In connection with moving into a new post-office building, four of our driver 
mechanics were transferred from the motor vehicle service to the custodian 
service, Treasury Department, with reduction in salary from $2,000 to $1,200. 
The last day of service for the post office was December 4th and the first day 


of custodian service December 5th. 
These men have had the following furlough days deducted: 


E. J. Dailey 
N. H. Klick 
Anthony Rudolph 
Walter L. Werren 


Will you kindly advise what if any furlough deduction should be made from 
their salary as laborer in the custodian service beginning December 5th. 

The economy act does not contain any express provision governing 
the legislative furlough deductions to be charged or the amount of 
furlough time to be credited to employees upon transfer from one 
department or office to another. However, the provisions of section 
101 (b) of the economy act clearly are intended to apply to the em- 
ployees rather than to the positions; that is, the plan of deduction 
from compensation is personal to the employee throughout the fiscal 
year, whether in one or more positions and irrespective of variation in 
salary rate. 

When an employee is transferred from one department or office to 
another there must have been a deduction from the compensation paid 
under the appropriation for the department or office from which 
transferred at the rate of 214 days’ pay for each month of service 
under that department or office, plus 114 days’ pay for each day’s 
absence on legislative furlough in excess of the furlough time to the 
credit of the employee when the furlough was taken. The difference 
between the furlough deductions thus made and the full amount of 
compensation deductions for 30 calendar days (24 working days at 
the rate of 114 days’ pay) required by the statute, must be made by 
the department or office to which the employee is transferred. 
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The department or office to which the employee is transferred may 
credit the employee with furlough time representing the difference 
between the amount taken under the department or office from which 
transferred and 24 working days. 

In the case presented, as each of the employees had taken under 
the Post Office Department more legislative furlough than was to 
his credit on December 5, there should be deducted and impounded 
by the Treasury Department, compensation for legislative furlough, 
based on $1,200 per annum, in the manner prescribed by the rules and 
procedure of this office, as follows: 


Anthony Rudolph 
Walter L. Werren 


ECONOMY ACT—LEGISLATIVE AND ADMINISTRATIVE FUR- 
LOUGHS—EXCESS DEDUCTIONS 


Where an employee at the time of his resignation,- December 15, 1932, had 
not taken in excess of 11 days’ legislative furlough but the whole 30 days’ 
compensation had been deducted, he is entitled to a refund of the difference 
between the amounts so deducted and the compensation for 13% days, 
the normal deduction for legislative furlough required up to that time, 
or a net refund of the compensation for 16% days. 

Where the compensation of an employee has been checked for the full 30 
days’ legislative furlough and the employee has not been absent in excess 
of 1 day for each semimonthly pay period, he would be entitled upon 
being given an administrative furlough to a refund of 144 days’ compen- 
sation for each period of 15 days’ administrative furlough thereafter 
given and the 24 days’ absence under the legislative furlough should be 
reduced by 1 day for each 1% days’ compensation so refunded. 


Comptroller General McCarl to the Chairman of the United States Board of 
Tax Appeals, January 7, 1933: 


There has been received your letter of December 27, 1932, as follows: 


An advance decision is requested as to the method of handling the following 
items in accordance with the provisions of the Economy Act: 

(1) An employee of the Board of Tax Appeals receiving a salary of $6,200 
per annum, resigned effective December 15, 1932, to accept appointment as a 
Commissioner, United States Court of Claims. Up to the time of acceptance of 
this employee’s resignation, deductions had been made from his salary sufficient 
to equal thirty days’ pay, thus completely answering the requirements of the 
legislative furlough provision of the Economy Act. During the period from July 
1 to December 15, 1932, this employee was physically absent from his post of 
duty but ten days. Inasmuch as the total deduction for the fiscal year has been 
made from this employee’s compensation, the question arises should not a refund 
be made to him of $258.33, such necessary deductions as must be made subse- 
quent to December 15, 1932, to be made by the Disbursing Clerk of the Depart- 
ment of Justice. 

(2) Inasmuch as it will. be necessary to furlough employees of the Board on 
account of lack of funds, information is desired as to the manner in which re- 
funds should be made to those employees who have exhausted the one month’s 
legislative furlough payment. It is assumed that an administrative furlough 
will necessarily carry with it a refund based upon the number of days fur- 
loughed, provided the employee has not been on leave for the time in question. 
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For instance, if Doris Baxter, receiving a salary of $1,620 per annum, is given an 
administrative furlough of 15 days, a refund on account of overpayment to the 
legislative furlough fund in the sum of $5.63 will be due her, as per attached 
form of voucher. 

An early decision as to the manner of payment and accounting is requested. 


With reference to question No. (1) of your submission the normal 
deduction for legislative furlough at 114 days’ each half month up to 
and including December 15, 1932, would have amounted to 1334 days’ 
compensation which would have entitled the employee to furlough 
leave of 11 days. Accordingly, if the employee at the time of his 
resignation December 15, 1932, had not taken in excess of 11 days’ 
furlough absence but the whole 30 days’ compensation had been de- 
ducted for legislative furlough, he would be entitled to a refund of 
the difference between the amounts so deducted and the compensation 
for 1334 days, or 1614 days’ compensation amounting to $279.85. 12 
Comp. Gen. 132. 

As to your second question, if the employee has already been 
checked for the full 30 days’ legislative furlough and has not been 
absent in excess of 1 day for each semimonthly pay period and is 
thereafter given administrative furlough without pay, she would be 
entitled to a refund of 114 days’ compensation for each period of 15 
days’ administrative furlough. Under such circumstances, the 24 
days’ legislative furlough leave should be reduced by 1 day for each 
144 days’ compensation so refunded. 12 Comp. Gen. 262; 7d. 311. 
The supplemental pay roll forwarded with your submission is 
returned for action in accordance with the foregoing. 


(A-45580) 


ECONOMY ACT—ANNUAL LEAVE—FOREIGN SERVICE OF THE 
UNITED STATES 


The Foreign Commerce Service of the United States established by the act of 
March 3, 1927, 44 Stat. 1394, is one of the “Foreign Services of the 
United States” within the meaning of section 215 of the Economy Act, 
and the employees thereof are exempted from the restrictions on annual 
leave of absence fixed by said section. 


Comptroller General McCarl to the Secretary of Commerce, January 11, 1933: 

Consideration has been given to your letter of December 8, 1932, 
as follows: 

Reference is made to the conclusion stated in your decision of November 28, 
1982 (A-45580), addressed to the Secretary of War, as follows: 

“Tt will be noted that in the proviso to section 215 of the Economy Act in 
question, there is not excepted from the restrictions of the section the foreign 
service of the United States generally, but there is used the proper name 
‘ Foreign Service of the United States.’ 

“Section 1 of the act of May 24, 1924, 43 Stat. 140; provides: 


“*That hereafter the Diplomatic and Consular Service of the United States 
shall be known as the Foreign Service of the United States.’ 
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“Tt seems clear, therefore, that the exception in question related only to the 
Foreign Service of the United States under the Department of State and not to 
officers and employees of the War Department serving abroad.” 

Attention is invited to the fact that the words are not “ Foreign Service of 
the United States,” but “ Foreign Services of the United States.” It is true that 
the words are “ Foreign Services ” beginning with capital letters, but it is also 
true that the word is “ Services,” the plural form. It is also desired to invite 
attention to the fact that at one time during the discussion of the bill the 
words were “Foreign Service,” the word “Service” being in the singular 
form. It was naturally felt that Congress did not intend to refer only to the 
foreign service of the State Department and consequently the attention of 
individuals connected with the Senate Appropriations Committee was drawn 
to the fact that the words began with capital letters and that the word 
“ Service” was in the singular form. The matter was corrected to the extent 
that the word “Service” was changed to “ Services,” although it is realized 
that the matter would be less open to question if the words also began with 
small letters. 


It is hoped that upon reconsideration of this matter your decision of Novem- 
ber 28, 1932, will be modified. 

The decision of November 28, 1982, A-45580, of which reconsidera- 
tion is requested, was to the Secretary of War and involved primarily 
employees under the War Department serving abroad and may not 
properly be reconsidered at your request. 

It may be stated, however, that there is a distinction between 
Foreign Services of the United States which have been created by 
statute, and foreign services of the United States.comprised merely of 
the officers and employees of various branches of the Government with 
duty stations abroad and to whom the regular leave laws and regula- 
tions of the department or establishment to which attached are 
applicable. Since the proper name “ Foreign Services of the United 
States ” appears in section 215, and the phrase “ foreign services of 
the United States ” used in a general sense, appears in section 322 of 
the Economy Act, it is evident that the proper name “ Foreign 
Services of the United States ” appearing in the first mentioned sec- 
tion was intended to refer only to those foreign services which have 
been created by statute as separate and distinct entities under a 
bureau, office, or department of the Government, and for which 
special leave laws or regulations had been provided. 

As no foreign service has been created as a separate entity under 
the War Department, the decision of November 28, 1932, supra, prop- 
erly held that the exception in question was not applicable to any 
officers or employees of that department. 

The act of March 3, 1927, 44 Stat. 1394, provides “ There is hereby 
established in the Bureau of Foreign and Domestic Commerce of the 
Department of Commerce the Foreign Commerce Service of the 
United States * * * .” Asthis foreign service has been created 
by statute, the officers and employees thereunder while serving abroad 
would appear to be exempt from the restrictions on annual leave of 
absence appearing in section 215 of the Economy Act. 

5919°—33——32 ’ 
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(A-46439) 


APPROPRIATIONS—PUBLIC BUILDINGS—PORTABLE FIRE 
EXTINGUISHERS 








Appropriations for the construction of public buildings are available only for the 
cost of construction proper and for equipment and/or fixtures permanently 
attached to the building and so essentially a part therof that their removal 
might cause substantial damage to the building. Such appropriations are 
not available for the purchase of portable fire extinguishers. 


Comptroller General McCarl to the Secretary of .the Treasury, January 11, 
1933: 


Reference is had to your letter of December 7, 1932, carbon copy of 
which was recently received in this office, the original apparently 
having been lost in transit, as follows: 


In the Act of July 5, 1932, making appropriations for the Treasury and Post 
Office Departments for the fiscal year ending June 30, 1933, and for other pur- 
poses, the annual appropriations for repairs, equipment, and general expenses 
of public buildings, including the appropriation for Repairs and Preservation, 
were reduced to a minimum, in accordance with the Economy Program, and the 
result is that difficulty is being experienced in meeting the required expenditures 
caused by ordinary wear and tear on the Federal buildings under the control 
of this department. 

At the same time, as buildings are being completed under the extensive pro- 
gram now under way, further drains on the appropriation Repairs and Preser- 
vation are being made for initial equipment which has heretofore been 
purchased out of this appropriation. This is particularly true of fire 
extinguishers, requisitions for which are now being received from custodians 
of nearly completed buildings. While for any one building the total cost of 
such fire extinguishers is not very great, the effect on the Repairs and Preser- 
vation appropriation is vital when the requisitions for all of the buildings are 
taken into consideration. 

Under repeated decisions of former Comptrollers of the Treasury, it has 
been held that fire extinguishers, fire hose, and racks for same, etc., are 
chargeable to the appropriation Repairs and Preservation. See for example 
decision of July 31, 1914, to the Secretary of the Treasury. These decisions 
of course, refer to the purchase and installation of fire-prevention equipment 
in completed and occupied public buildings. For initial installations of fire- 
prevention equipment such as standpipes, hose, and hose racks, it has been 
customary to make provision in the construction contract, in view of their 
substantially permanent nature. Probably because of the portable nature of the 
fire extinguishers, it has also been customary to pay, for their initial installation 
from the appropriation, Repairs and Preservation. The extinguishers, an 
essential part of the fire-prevention system, are removably attached to the 
walls of buildings upon hangers which are permanently fixed. 

Usually there is a sufficent amount of money left in each specific building 
appropriation to defray the comparatively small expense of an initial installa- 
tion of fire extinguishers, and if it can now be held to be proper to purchase 
fire extinguishers and their supporting racks as a portion of the initial equip- 
ment of fire-prevention apparatus of the specific building appropriations, then 
practically all of the buildings, as they are completed, can be properly equipped 
for fire prevention. However, if it must still be held that fire extinguishers 
and their accompanying racks must be paid for from Repairs and Preservation 
appropriation, it will be necessary to defer the equipment of a number of 
buildings with complete fire apparatus until such time as appropriations therefor 
can be secured. 

The question is, therefore, presented to you for consideration and decision 
as to whether, as a part of the initial installation of fire-prevention apparatus, 
portable fire extinguishers may be purchased and installed in new buildings 
along with the usual equipment of standpipes, hose, and hose racks, and pay- 
ment made for this apparatus out of the building appropriations, where they 
are adequate for the purpose, renewals to be paid for from the annual 
appropriations. 
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In this connection, it is well to call your attention to the fact that other 
incidental apparatus for the initial equipment of a new building, such as furnace 
and boiler appurtenances and similar devices, are furnished out of the building 
appropriation as initial equipment. It does not appear illogical that the 
specific item of fire extinguishers should be purchased, in initial installation, 
from the particular building appropriations, it appearing that an appropriation 
for a Federal building should be available to include such mechanical equipment 
and fixtures necessary to the completion of the building for the purpose 
intended. 


It is understood from your submission that it has been the uniform 
practice not to use the construction appropriation for the installa- 
tion of portable fire extinguishers or their racks in new buildings 
and that no estimate therefor is contained in the estimates on the 
basis of which the appropriations for the construction of the build- 
ings are made. This is in accordance with the well-settled rule 
that an appropriation for the construction of a building is available 
only for the cost of construction proper and for equipment and/or 
fixtures permanently attached to the building and so essentially a 
part thereof that the removal of the same might cause substantial 
damage to the building. 26 Comp. Dec. 111; 7 Comp. Gen. 474; 
A-41533, April 11, 1932. 

The fact that the appropriation properly chargeable with the 
installation of fire extinguishers in new buildings is inadequate, does 
not authorize the use therefor of the construction appropriation. 
7 Comp. Gen. 474. 

Accordingly, it must be held that the appropriations for the con- 
struction of public buildings are not available for the initial installa- 
tion of portable fire extinguishers in newly constructed buildings. 


(A-46398) 


OATHS TO TRAVEL EXPENSE VOUCHERS—ADMINISTERING BY 
NAVAL OFFICERS 


The authority of naval officers to administer oaths under the uct of March 
4, 1917, 39 Stat. 1171, is limited to matters of naval justice and naval 
administration and, accordingly, such officers are not authorized to admin- 
ister oaths to civilian employees of the Navy Department to expense 
accounts as beneficiaries of the Employees’ Compensation Commission 
payable from the appropriations of that commission. 


Decision by Comptroller General McCarl, January 13, 1933: 

There is for consideration by this office the question whether 
vouchers covering reimbursement of traveling expenses incurred by 
beneficiaries of the Employees’ Compensation Commission who are 
civilian employees of the Navy Department may be sworn to before 
a naval officer, such expenses being payable under the appropriation 
of the Employees’ Compensation Commission. 
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The authority of naval officers to administer oaths is found in 
the act of January 25, 1895, as amended by the acts of March 3, 1901, 
and March 4, 1917, 39 Stat. 1171, providing as follows: 


That judges advocate of naval general courts-martial and courts of inquiry, 
and all commanders in chief of naval squadrons, commandants of navy yards 
and stations, officers Commanding vessels of the Navy, and recruiting officers of 
the Navy, and the adjutant and inspector, assistants adjutant and inspector, 
commanding officers, recruiting officers of the Marine Corps, and such other 
officers of the Regular Navy and Marine Corps, of the Naval Reserve Force, 
of the Marine Corps Reserve, and of the National Naval Volunteers as may 
be hereafter designated by the Secretary of the Navy, be, and they are hereby, 
authorized to administer oaths for the purposes of the administration of 
naval justice and for other purposes of naval administration. 


It will be noted that the authority of naval officers to administer 
oaths is limited to matters of naval justice and naval administration. 
In decision to the Secretary of Commerce, February 27, 1909, it was 
held that said act did not authorize the administering of an oath of 
office by the naval officer in command of a Bureau of Fisheries vessel 
to an employee of the Bureau of Fisheries serving on such vessel. 

The 114th Article of War authorizes military officers to admin- 


ister oaths for the administration of military justice and purposes 
of military administration, using language otherwise similar to the 
act of March 4, 1917, supra. In construing this article it was held 
in 10 Comp. Gen. 357 : 


When the official business involved in the expense account of a civilian em- 
ployee of the War Department is incident to the administration of military 
justice or for other purposes of military administration, the oath to such ex- 
pense account may be administered either by an officer or employee enumerated 
in section 8 of the act of August 24, 1912, 37 Stat. 487, or by an officer of any 
class enumerated in the 114th Article of War, as amended. 

When the official business involved in the expense account of a civilian 
employee of the War Department is incident to the administration of non- 
military activities involving the charging of appropriations for the nonmilitary 
activities of the War Department, the oath may not be administered by an 


officer of any of the classes enumerated in the 114th Article of War, as 
amended. 


The traveling expenses of beneficiaries of the Employees’ Com- 
pensation Commission are provided for in the pene of 
that commission. The current appropriation, “ Employees’ Com- 
pensation Fund, 1933,” act of June 30, 1932, 47 Stat. 457, provides: 

For the payment of compensation provided by “ An act to provide compensa- 
tion for employees of the United States suffering injuries while in the per- 
formance of their duties, and for other purposes,” approved September 7, 1916 
(U. 8. C.,. title 5, sec. 785), including medical examinations, traveling and 
other expenses, and loss of wages payable to employees under sections 21 and 
22; all services, appliances, and supplies provided by section 9, as amended, 
including payments to Army and Navy hospitals; the transportation and 
burial expenses provided by sections 9 and 11; and advancement of costs for the 
enforcement of recoveries provided in sections 26 and 27 where necessary, 
accruing during the fiscal year 1933, or in prior fiscal years, $4,450,000. 


The traveling expenses payable from the foregoing appropriation 
are not matters of naval justice or naval administration. Accord- 
ingly, it must be held that oaths to such expense accounts executed 
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before naval officers are not executed before an officer qualified to 
administer oaths in such cases. See 3 Comp. Gen, 195. 

In view of the fact that such oaths have heretofore not been ques- 
tioned by this office, credit will not be disallowed for expenses, other- 
wise proper, paid upon such vouchers prior to February 1, 1933, but 
credit will not be allowed for payments made on or after that date 
upon vouchers so executed payable from the employees’ compensation 


fund. 


(A-46249) 


EMBEZZLEMENT—GOVERNMENT EMPLOYEE—ACCRUED SALARY— 
RETIREMENT DEDUCTIONS—SUBROGATION OF SURETY 


Where a surety on the bond of a defaulting Government employee subse- 
quently liquidates the Government’s loss resulting from the employee's 
embezzlement of its funds, such surety is entitled to the unpaid salary 
due the employee under the doctrine of subrogation. 

Where a surety on the bond of a defaulting Government employee subse- 
quently liquidates the Government’s loss resulting from the employee's 
embezzlement of its funds, there is no authority to pay to said surety the 
funds on deposit to the credit of the employee in the “civil service 
retirement and disability fund” under the doctrine of subrogation. 

Decision by Comptroller General McCarl, January 17, 1933: 

The United States Fidelity and Guaranty Company, as surety on 
the bond of Elliott W. MacDonald, formerly assistant cashier in 
the office of the collector of customs, Treasury Department, Honolulu, 
Territory of Hawaii, applied November 14, 1932, for review of set- 
tlement dated September 24, 1932, by which was disallowed its claim 
for the $114.77 due to said Elliott W. MacDonald, representing un- 
paid salary for services, $48.42, and the sum of $66.35 to his credit 
in the retirement fund. 

It appears that the United States Fidelity and Guaranty Com- 
pany on August 2, 1930, became surety on the $5,000 bond given by 
said Elliott W. MacDonald to the collector of customs, Port of 
Honolulu, Territory of Hawaii, for the faithful performance of his 
duties as assistant cashier in the office of the collector of customs, 
Honolulu, Hawaii; that said Elliott W. MacDonald while holding 
such position embezzled Government funds to the amount of 
$2,074.20; that subsequently the surety on the officer’s said bond 
made good the Government’s loss by payments as follows: $2,063.05 
on November 21, 1931, and $11.15 on May 14, 1932. 

The record shows that there is due said Elliott W. MacDonald, 
as unpaid salary, the sum of $48.42 for which have been issued to 
him two Treasury Customs salary checks as follows: Check No. 234, 
dated September 30, 1931, for $43.42, and check No. 136, dated Octo- 
ber 6, 1931, for $5; and that said unpaid salary checks were trans- 
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mitted to this office on May 4, 1932, by the Commissioner of Customs 
for disposition. The record shows, also, that there is due said Elliott 
W. MacDonald the sum of $66.35 on deposit to his credit in the 
“civil service retirement and disability fund,” representing the 
retirement deductions made from the salary of said Government 
employee under the civil-service employees’ retirement act of May 
22, 1920, 41 Stat. 614, and amendments. 

The bonding company contends that under the doctrine of subro- 
gation it is entitled to the said unpaid $114.77 due to Elliott W. 
MacDonald. 

With reference to the $48.42 unpaid salary due the defaulting 
employee, it appears that inasmuch as said sum was in possession of 
the United States at the time the said surety on the employee’s bond 
liquidated the Government’s loss resulting from his embezzlement 
of its funds, such amount could properly have been allowed as a 
credit in the settlement with the surety, it not being required to 
offset any other indebtedness to the United States. It now appearing 
that the accounts of the principal have been balanced and closed, 
the $48.42 should be paid to the surety under the doctrine of subro- 
gation. See in this connection 4 Comp. Gen. 10; 7 id. 305; and 
7 id. 757. 

With reference to the $66.35 on deposit to the credit of said Elliott 
W. MacDonald in the “ civil service retirement and disability fund ” 
this office has held that the principle of subrogation is not appli- 
cable to refunds of Civil Service retirement deductions which are 
due to a defaulting employee of the United States, in favor of a 
surety which made good the loss sustained by the Government on 
account of the default of such employee. See 7 Comp. Gen. 136; 
and 7 id. 335. In view of the facts and circumstances in instant 
matter, as above set forth, there would appear to be no authority 
to pay the $66.35 retirement funds of Elliott W. MacDonald to 
his surety under the doctrine of subrogation, and the disallowance of 
said item of surety’s claim, upon review, is sustained. 

Settlement will issue accordingly. 


(A-46388) 


CHECKS—BONA FIDE HOLDER—LIABILITY UNDER MISTAKE OF 
FACT 


When the Government follows the usual commercial practice in the conduct 
of its business it incurs the responsibility of private persons in similar 
circumstances, so that, when it issues checks, it becomes subject to the 
ordinary rules applicable to the issuance of negotiable instruments by 
private persons. 

When a check issued by a Government disbursing officer passes into the 
hands of a bona fide holder for value, payment thereof can not be withheld 

on the ground that through a mistake of fact, the check was improperly 

issued. 
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Comptroller General McCarl to the Administrator of Veterans’ Affairs, 

January 17, 1933: 

I have your letter of December 20, 1932, presenting for considera- 
tion the question of whether a stop order placed by your office 
against payment of check No. 1160575, dated August 15, 1932, drawn 
to the order of George K. Pappas, in the amount of $774, under 
disbursing symbol 99220, may be lifted upon the showing that said 
check is now in the hands of a bona fide holder for value who is 
making demand for the payment thereof. 

The facts in the case, as stated in the letter, and as supplemented 
by the records of this office, are as follows: It appears that one 
George K. Pappas filed an application for benefits under the World 
War Adjusted Compensation Act of May 19, 1924, 43 Stat. 121, the 
application having been filed with the Secretary of War pursuant to 
section 302 (a) of the act as amended July 3, 1926, 44 Stat. 826; that 
the Secretary of War pursuant to section 303 (a) of the act, supra, 
certified to the Administrator of Veterans’ Affairs certain essential 
data relating to the claimant; that the Administrator of Veterans’ 
Affairs, under the provisions of section 303 (b), extended to the 
veteran the benefits provided for under section 501 of the basic act 
by issuing an adjusted service certificate, dated March 1, 1931, of 
the face value of $1,548; that the veteran obtained a 50 per cent loan 
under said certificate pursuant to section 502 (a), (i), and (1) of 
the act as amended February 27, 1931, 46 Stat. 1429, the amount of 
the loan being $774; that subsequent to the issuance of the check 
notice was received by the Veterans’ Administration from the Secre- 
tary of War that the certificate furnished under section 303 (a) 
of the act with respect to the veteran’s status was in error, it then 
appearing that the veteran had not been separated from the military 
service under honorable conditions and was not, therefore, a “ vet- 
eran” within the definition of that term as given under section 2 
(a) of the basic act, thus rendering him ineligible for an adjusted 
service certificate; whereupon a stop order was placed against the 
payment of the loan check; that pursuant to this stop order the 
check when presented for payment was dishonored by the Treasurer 
of the United States and returned to the indorsers; that the check 
is now in possession of the firm of Marshall Field & Company, 
Chicago, Illinois, which firm has requested your office to release the 
stop order against the payment of the check on the ground that said 
check was cashed by the firm as second indorser in good faith without 
any notice of any defect in the instrument itself. 

In the present submission it is stated that the facts of this case 
appear to be similar and parallel to the case of Benson Rawlings 
which was the subject of a letter of this office, dated September 23, 
1927, A-19898, addressed to the Secretary of the Treasury, and advice 
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is requested whether, in view of said letter, “the stop payment 
could be legally lifted or whether Marshall Field & Company will 
have to stand the loss as in the case of Baker, Watts & Company of 
Baltimore, who were the second indorsers in the Rawlings case.” 

The letter of this office in the Rawlings case, swpra, was based 
on what was understood to be a banking rule applicable to banks 
when acting as collection agents, to wit, that checks passing through 
banks, until reaching the bank on which drawn are in a collection 
status and entitle none (no bank) to receive payment of the amount 
until that collection process has been completed. In the instant case 
such banking rule is not for application as the claimant is not a 
bank but a firm dealing in general merchandise, alleging to be the 
holder of the check in due course for value. 

When the Government, in conducting its business, follows the 
usual commercial practice, it incurs the responsibility of private 
persons in similar circumstances. Floyd’s Acceptances, 7 Wall 666; 
also, Cook v. United States, 91 U.S. 389. Therefore, when the check 
in question was issued the Government subjected itself to the 
ordinary rules applicable to the issuance of negotiable instruments 
by private persons. The general rule of law applicable to negoti- 
able instruments is that the drawer of a check may ask the drawee 
bank not to pay it, but that when it does so the drawer becomes 
liable when the check has reached a bona fide holder in due course 
for value. 7 C.J. 701. The stop payment notice was issued in this 
case because of the check having been issued on a certificate granted 
to the veteran under a mistake of fact The law is well settled that 
a mistake of fact in the issuance of a check is a personal defense as 
contradistinguished from a real defense, and, being a personal 
defense, it may not be asserted against a bona fide holder. 8 C.J. 797, 
798. Goodman v. Simmonds, 20 Howard 343; Hamilton v. Fowler, 
99 Fed. Rep. 18. Hence, there is for consideration whether the firm 
of Marshall Field & Company is a bona fide holder of the check in 
question. A bona fide holder in due course for value is one who 
accepts the instrument under the following conditions: (1) That it 
is complete and regular on its face; (2) that he became the holder 
before it was overdue and without notice that it had been previously 
dishonored, if such was the fact; (3) that he took it in good faith 
and for value; and (4) that at the time it was negotiated to him he 
had no notice of any infirmity in the instrument or defect in the 
title from the person negotiating it. 8 C. J. 464. 

In the copy of letter dated October 21, 1932, from the firm of 
Marshall Field & Company transmitted with the submission the 
following is stated : 


We explained to you in the third paragraph of our letter of Sept. 9, the 
effort we made to identify Mr. Pappas. After being satisfied as to his identity 
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and that the draft was regularly issued, we had no hesitancy in accepting it 
partially in payment of merchandise, the difference being paid to him in cash. 


* * os * * * * 


Since we received your letter of Sept. 20 we have sent our investigators to 
various places with a view of locating George K. Pappas, the payee of the 
draft, but have not been successful. We would be pleased to have you advise 
us just what action the Government will take to refund to us the $774.00 we 
paid on the draft in case it should develop that George K. Pappas was not 
honorably discharged from the U. S. Army. 


The circumstances under which the check was negotiated by the 
veteran to Marshall Field & Company, as disclosed by the record 
unquestionably constitute the firm a bona fide holder in due course 
for value within the contemplation of the general law applicable 
to negotiable instruments, and, as such holder, said firm is entitled 
to payment of the check. United States v. Chase National Bank, 
252 U. S. 485: United States v. National Eachange Bank of 
Baltimore, 270 U. 8S. 527. 

You are advised, therefore, that the stop payment issued against 
the check in question herein may be lifted, and the firm, Marshall 
Field & Company, should be instructed to forward the check to the 
Treasury for payment, referring to this letter as authority for such 
action. However, a charge will be raised against the payee of the 
check and collection attempted as in other cases of indebtedness 
to the United States. 


(A-45801) 


ECONOMY ACT—WITNESS FEES—PER DIEM IN LIEU OF 
SUBSISTENCE 


The provisions of section 323 of the Economy Act that during the fiscal year 
1933 “the per diem fee authorized to be paid to witnessess under sec- 
tion 3 of the act of April 26, 1926, 44 Stat. 324, shall be $1.50 instead of 
$2, and the proviso of said section 3, relative to per diem for expenses 
of subsistence, shall be suspended,” are not applicable to witnesses who 
testified prior to July 1, 1932. 


Comptroller General McCarl to the Secretary of the Treasury, January 18, 

1933: 

There has been received, presumably by your direction, letter of 
November 14, 1932, from the Commissioner of Internal Revenue (IT: 
C: ECW), in reference to certain items of witness fees aggregating 
$114.60 allowed as part of the costs in the case of Continental Pipe 
Manufacturing Company v. Burns Poe, Collector, in the District 
Court of the United States for the Western District of Washington, 
Northern Division. 

The Commissioner’s letter is, in part, as follows: 

The Certificate of Overassessment provided for the payment of $100.56 costs. 
and with respect to the remaining items of costs claimed contained the follow- 
ing statement: 


“The adjustment of the item ‘ Witness fees $114.60’ will be the basis of a 
separate communication from this office,” 
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The attorney for the taxpayer, by letter dated September 26, 1932, stated as 
follows: 

“4, Witness fees $114.60. Itemized receipts showing the mileage and per 
diem are as follows: 


H. P. Pratt, Seattle, 2 days and 2 miles $4. 20 
Patrick J. O’Brien, Kettle Falls, Washington, 2 days, 100 miles__ 20.00 
. H. Kelly, Kettle Falls, Washington, 1 day, 100 miles__-._--~- 15. 

. L. Savage, Kettle Falls, Washington, 1 day, 100 miles_____--_-_ 15. 
G. W. Francis, Kettle Falls, Washington, 1 day, 100 miles_____--_ 15. 
A. C. McPherson, Kettle Falls, Washington, 1 day, 100 miles__-_ 15. 
E. F. Benson, Tacoma, Washington, 1 day, 34 miles_____- pak daiackioatbies 5. 
Herman Hoersch, Salt Creek, Wyoming, 1 day, 200 miles._____--_- 25. 


* * a * * 


“In connection with the witness fees, allowed as above detailed, we call atten- 
tion to the fact that in the case of witnesses residing more than thirty miles 
from the place of trial, the per diem includes a subsistence allowance of three 
dollars, and that this applied to all witnesses except H. P. Pratt and E. F. 
Benson.” 

From the evidence submitted, it appears that the claim for fees of witnesses, 
mileage, and subsistence is as follows: 


Mile- | Subsist- 


Witness Days| Fees | Miles | age 


A 


— ee ee DDD 





4. 00 
4. 00 
2. 00 
2. 00 
2. 00 
2. 00 
2. 00 
2. 00 
0, 





Inquiry is made in said letter as to (a) whether, in view of section 
323 of the act approved June 30, 1932, 47 Stat. 413, the witness fees 
should be $1.50 instead of $2 per day, and (b) whether, if a certifi- 
cate of the court be obtained as to the subsistence items, such items 
may be allowed. The letter further suggests the question as to 
whether mileage allowance to the witness, Herman Hoersch, should 
be limited to 100 miles instead of 200 miles as allowed in the state- 
ment of costs. 

It appears from a certified copy of the judgment in said cause 
filed in this office with the certificate of overassessment that the 
case came on for trial on April 15, 1931. The certified copy shows 
the date of the judgment to be October 29, 1931. It is, therefore, 
apparent that such witnesses as testified in the case must have done so 
prior to July 1, 1932. Section 323 of the act referred to provides 
that: 

During the fiscal year 1933— 

. * * 


7 o* ~ ~ 
* * * the per diem fee authorized to be paid to witnesses under section 
8 of the act of April 26, 1926 (44 Stat. 323), shall be $1.50 instead of $2, and 
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the proviso of said section 3, relative to per diem for expenses of subsistence, 
shall be suspended. 


There is nothing in the language quoted which makes the provision 
of the act applicable to fees of witnesses who testified prior to July 
1, 1932, but who may not be paid until thereafter and in this case, 
therefore, the rate of $2 per diem for witnesses is proper. 

For the same reasons, the suspension during the fiscal year 1933 
of the subsistence allowance of witnesses is not applicable to a wit- 
ness who appeared as such in a case prior to July 1, 1932, but who 
may not have been paid until thereafter, provided he is otherwise 
entitled to the same and the court so certifies in accordance with the 
statute. In the instant case, however, it appears that four of the 
witnesses to whom a subsistence allowance was included as a part of 
the costs attended court for but one day and resided only 100 miles 
from the point where the court was held. In this connection see 6 
Comp. Gen. 835. 

In regard to the matter of mileage allowance, the decisions of the 
Federal courts are not uniform as to the distances for which mileage 
may be allowed a witness living out of the district in which the 
court is held. The weight of authority appears to be that mileage 
for such witnesses is not allowable in excess of 100 miles from where 
the court is held and that appears to be the rule laid down by the 
Federal Circuit Court of Appeals for the Ninth Circuit, which is 
the circuit in which the District Court for the Western District of 
Washington, the court which rendered the judgment in the instant 
case, is located. It would appear, therefore, that, if the witness 
Hoersch, lived out of the district in which the court was held, and 
he apparently did, mileage allowance to him should have been limited 
to 100 miles. 

However, since the judgment in the instant case specifically fixes 
the amount of the costs, to wit, $215.16, which amount is apparently 
comprised of the item of $100.56, costs heretofore paid, and the 
amount of $114.60, referred to in the Commissioner’s letter, and 
since the judgment has been affirmed by the Circuit Court of Appeals 
and has become final, no question will be raised by this office, in this 
case, in respect to the subsistance items mentioned—if the court 
makes the certificate provided for under the statute—or in respect 
of the mileage allowance of 200 miles to the witness, Hoersch, as 
included in the costs, after they had been actually paid by the plain- 
tiff in the case to the witnesses. 

However, it would appear to be the duty of the United States 
attorneys. in such cases to scrutinize carefully items submitted for 
allowance as costs and to make proper objection to such of the items 
as appear to be not allowable under the law. 
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PAY—ADDITIONAL—DIVING AND SUBMARINE DUTY—NAVY 
ENLISTED MAN 


An enlisted man of the Navy assigned to duty aboard a submarine and also 
to the duty of diving may receive the additional pay for each assignment 
as provided by the act of April 9, 1928, 45 Stat. 412, and the regulations 
issued in pursuance thereof. 


Comptroller General McCarl to Lieut. A. W. Urquhart, United States Navy, 
January 19, 1933: 


There has been received, through the Secretary of the Navy, your 
letter of July 22, 1932, as follows: 


Subject: Request for decision, additional pay for diving duty, case of: Fontaine, 
Edward P., 2334846, GM2c, U. 8. Navy, U. 8. 8. S-31. 
Reference: (a) Act of April 9, 1928. 
(b) Bu. Nav. Cire. letter 29-32, June 28, 1932. 
(c) Bu. Nav. Manual Art. D 5321-3, 5322-3. 
(d) Dec. of Comp. Gen., A-—29315, November 13, 1929. 


1. The commanding officer, U. 8S. 8S. S 3/1, has directed me to credit the 
account of subject named man with additional pay as a diver, first class. 
Fontaine is regularly assigned to U. 8. 8S. S-31 and his account is being credited 
each month with additional pay at $20.00 per month as qualified for submarine 
torpedo boat duty. 

2. Decision is requested as to whether credit in above case with additional 
pay as a diver, first class, is authorized. 


It appears that Fontaine while holding the designation of diver, 
first-class, and assigned to duty on board the U. S. S. S-—3/, was 


directed by order of the commanding officer of the U. S. S. S-3/, 
dated July 1, 1932, as follows: 


1. Upon receipt of these orders you will report to the commanding officer, 
U. S. 8S. Widgeon, for temporary duty in connection with dives to retain 
qualification as diver, first class. 

2. Your records and accounts will be retained on board this vessel. 

3. Upon completion of this temporary duty and when directed by the com- 
manding officer, U. S. S. Widgeon, you will return to this vessel and resume 
your regular duties. 


He reported as directed and on July 1, 1932, made two dives of 
204 feet each of 44 and 48 minutes’ duration, respectively. 

In reply to the request of the Judge Advocate General of the 
Navy for information, the commander, Submarine Squadron Four, 
Submarine Base, Pearl Harbor, T. H., in his fourth indorsement of 
September 6, 1932, states: 


1. Returned with the following information as requested in the third 
endorsement : 

(1) On July 1, 1932, Fontaine was officially designated as a diver, first class, 
and otherwise qualified for diving duty. 

(2) On July 1, 1932, Fontaine was officially detailed and assigned to the 
duty of diving in accordance with enclosure (C). 

(3) While regularly attached to and serving on board the U. S. 8S. S-31, 
he actually performed two dives of over 120 feet each. These dives were per- 
formed as a member of the squadron diving party operating from the squadron 
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salvage vessel, the U. S. S. Widgeon, as stated in enclosure (D). These 
dives were made while regularly designated for diving duty and while he 
was Officially detailed and assigned to the duty of diving. 


In his second indorsement of August 8, 1932, the Chief of the 
Bureau of Supplies and Accounts remarks: 

It is noted that Edward P. Fontaine, GM2c, U. S. Navy, is now being credited 
additional pay at the rate of $20 per month as qualified for submarine torpedo 
boat duty. If this man is credited with additional pay as diver, first class, 
at the rate of $15 per month and also with an additional $10 for the month 
of July for the two dives of over 120 feet, the total amount paid to him for 
diving and submarine duty would amount to $45. This amount would exceed 


by $15 the maximum amount authorized in any one month by the act of 
April 9, 1928. 


The act of April 9, 1928, 45 Stat. 412, so far as here material, 
provides: 
* * * and an enlisted man of the United States Navy assigned to duty 
aboard a submarine of the Navy, or to the duty of diving, shall, in lieu of 
the additional pay now authorized, receive pay, under such regulations as 
may be prescribed by the Secretary of the Navy, at the rate of not less than 


$5 per month, and not exceeding $30 per month, in addition to the pay and 
allowances of his rating and service: * * 


The regulations issued in pursuance of the above act are contained 
in Articles D-5321 (3) and (4) and D-5322, Bureau of Navigation 
Manual. 

Article D-5322 divides qualified divers into. three classes, (a) 
master divers, (b) divers, first class, and (c) divers, second class, 
and prescribes rules for the qualification, designation, and requalifi- 
cation of each class. 

Article D-5321 (3) prescribes rates of additional pay according 
to the designation in one of the three classes, and the same article, 
subparagraph 4, prescribes the rates of additional pay for men 
assigned to duty aboard submarines, the additional pay prescribed for 
divers, first class, so far as here material being as follows: 


(b) Divers, first class, $15 per month as long as designated as such; plus 


5 cents per foot ot total depth for dives over 120 feet, but not to exceed $10 per 
monta: * ¢ ®, 


Bureau of Navigation Circular Letter No. 29-32, June 28, 1932, 
to which you refer, states: 
Subject: Numbers of master divers, divers 1c, and divers 2c, authorized for 
fiscal year 1933. 
References: (a) Bu. Nay. Manual, Article D-5322. 
(b) Bu. Nav. Manual, Article D-5821 (3). 
(c) Bu. Navy. Cir. Let. No. 50-31 (corrected). 


1. Reference (c) will be considered canceled as of June 30, 1932. 

2. In accordance with reference (a), subparagraph (4), the numbers of 
master divers, divers 1c, and divers 2c, authorized for the fiscal year 1933 are 
as follows: 


Then follows the number of divers of the different classes au- 
thorized for certain vessels and stations, none being authorized for 
the U. S. S. S-31. It is then stated: 
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8. This letter is issued in accordance with reference (a), subparagraph 4, 
which only applies to divers 2c. The allowances of master divers, and 
divers 1c, are inserted herein for information and convenience of officers 
ordering men to ships and stations. Master divers and divers 1c are not 
restricted in receiving their additional pay by the above authorizations. 

The circular letter in its application to the number of divers author- 
ized for the ships and stations therein mentioned appears to apply 
primarily to divers, second class, and it is expressly provided therem 
that “ master divers and divers 1c are not restricted in receiving their 
additional pay by the above authorizations.” This is understood to 
mean that a master diver or diver, first class, may be assigned to the 
duty of diving on board a ship or station and be entitled to the addi- 
tional pay prescribed for such assignment, although there is no 
authorization in the circular letter for such divers for the particular 
ship or station. 

Prior to the above act of April 9, 1928, enlisted men of the Navy 
were granted $5 per month in addition to their pay for serving on 
submarine vessels, by Executive order of January 1, 1901, paragraph 
2; and those qualified for submarine torpedo-boat work were granted 
$1 additional thereto for each day during any part of which they 
shall have been submerged, such further additional pay not to exceed 
$15 in any one month, by Executive order of November 8, 1905. See 
L. R. N. A., pp. 855 and 861; Supplement to L. R. N. A., p. 773. 

Extra pay for submarine diving was authorized by Navy Depart- 
ment General Order No. 346 of April 20, 1886 (L. R. N. A., p. 853), 
and article 1229, Navy Regulations, 1893, as amended by U. S. Navy 
Regulations Circular No. 12 of July 18, 1894, to read as follows: 
“Enlisted men of the Navy, not under instruction or diving for 
practice, shall, when employed in submarine diving, receive extra 
compensation therefor, to be charged to the bureau for which the 
service is performed, at the rate of one dollar and twenty cents per 
hour for the actual time so employed under water.” See also article 
4427 (33), Navy Regulations, 1913. 

Section 21, act of June 10, 1922, 42 Stat. 633, provides that nothing 
in this act shall operate to change in any way existing laws, or regula- 
tions made in pursuance of law governing extra pay to enlisted men 
engaged in submarine diving or service on submarines. The addi- 
tional pay provided by the above regulations was for a special duty. 
Submarine duty and diving duty are separate and distinct duties and 
additional pay was prescribed for each. 

The above regulations in force prior to the act of April 9, 1928, 
were superseded by that act, which provided that an enlisted man 
assigned to duty aboard a submarine, or to the duty of diving, shall, 
in lieu of the additional pay now authorized, receive additional pay, 
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under such regulations as may be prescribed by the Secretary of the 
Navy, at the rate of not less than $5 per month, and not exceeding $30 
per month. That is to say, the additional pay so prescribed is appli- 
cable to an enlisted man assigned to duty aboard a submarine, and is 
also applicable to an enlisted man assigned to the duty of diving. As 
these two classes of special duty are separate and distinct, and as 
additional pay is provided for the assignment to each of the two spe- 
cial duties, it follows that if a man is assigned to duty aboard a sub- 
marine and also to diving duty he is entitled to receive the pay 
provided for each assignment. 

Fontaine may, therefore, receive the additional pay as prescribed 
in the regulations under his assignment to diving duty in addition 
to the additional pay to which entitled under his assignment to duty 
aboard a submarine. 


(A-46280) 


ECONOMY ACT—PERMANENT EMPLOYMENT WHILE ON ADMINIS- 
TRATIVE FURLOUGH—SERVICES BETWEEN DEPARTMENTS 


The appointment to a permanent position in or under the United States Gov- 
ernment of an employee on an administrative furlough terminates the 
furlough, leaving the position vacant and requiring the impounding of the 
salary of the vacant position for the remainder of the fiscal year or until 
filled by authority of the President. 

An employee placed on an administrative furlough without pay for the purpose 
of conserving the appropriations of the Panama Canal renders no service 
and results in no expense to the Panama Canal appropriation that may 
be charged as an item of cost to another Government establishment. 


Comptroller General McCarl to the Governor of the Panama Canal, January 
19, 1933: 


There has been received, presumably by your direction, the follow- 
ing request dated December 8, 1932, from the Acting Auditor of the 
Panama Canal: 


There is enclosed a copy of a communication dated November 15, 1932, from 
Major C. F. Williams, Department Engineer, Panama Canal Department, 
U. S. Army, addressed to the Governor of the Panama Canal, which raises 
certain questions in connection with the authority of the Panama Canal to 
make salary impoundments under the Economy Act from the employees of the 
Fortifications Division of the Panama Canal whose services are billed at cost 
against a separate appropriation under the War Department. 

The Fortifications Division is under the immediate supervision of Major 
Williams, but for administrative purposes, principally to secure similar con- 
ditions of employment with Panama Canal forces, the construction employees 
of the Fortifications Division are carried on Panama Canal rolls, and are 
employed exclusively on Fortifications work under direct control of Major 
Williams; thus the Panama Canal acts merely as agent for the payment of 
these salaries, such payments being recovered by bills against the Army 
appropriation for Canal fortifications. 

In the application of the Economy Act the prescribed deductions of 814% have 
been made from Fortifications Division employees, these funds forming a part 
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of the general impoundings from Panama Canal employees reported in due form 
and subject to ultimate coverage into the United States Treasury, but in stating 
bills against the Army appropriation the full base pay of these employees has 
been included, to the end tuat the source of these impoundings lies in the 
Army appropriation, which seems proper, the Panama Canal in this instance 
again acting merely as agent for collection of the deductions. 

The above procedure with regard to the basic 814% furlough deductions 
has been acceptable to the Army officials, but in the matter of additional 
impoundings to cover vacant positions, question has arisen in certain instances 
as to the correct application of the Economy Act. It is assumed by the Panama 
Canal, however, that such of these impoundings as are finally determined to 
be proper are necessarily chargeable to the Army appropriation in the same 
manner as the furlough deductions. 

Due to insufficient funds in the Army appropriations, the department engineer 
placed a Fortification Division employee (H. R. Pickens) on leave with pay of 
110 days effective June 14, 1932, and on a previous date had notified the em- 
Ployee that his services would no longer be required but that in accordance with 
the governor’s policy he would be carried on leave without pay at the expiration 
of all leave with pay then due him. On July 1, 1932, therefore, due to the 
provisions of the Economy Act he became in a status of “on administrative 
furlough.” 

On September 21, 1932, this employee was transferred to a permanent posi- 
tion with the Panama Railroad Company, a self-supporting corporation whose 
capital stock is owned by the United States Government. The Panama Canal 
impounded this salary from September 21, to the end of the year, this item being 
included in the regular report of impoundings for September. 

At the time this action was taken your decision A-45027, dated October 19, 
was not available, from which it now appears it would have been proper to 
have continued to carry this man on administrative furlough for the balance 
of the year, even though he was transferred to a permanent position with the 
Panama Railroad Company, as it would seem unfair to decline to appoint 
this man merely because he was on administrative furlough, and it also seems 
unfair to impound his salary because he terminated his service with the 
Fortifications Division when it was intended to carry him on administrative 
furlough to the end of the year. 

Decision is requested as to whether the Panama Canal report of impound- 
ings may be corrected so as to recover the amount impounded in the above 
instance to the ultimate relief of the Army appropriation against which the 
amount of this impoundment will be included in Panama Canal bills for cost 
of service rendered, 

Another case is that of a junior engineer employed by the Fortifications 
Division up to August 16, 1932, at $3,375.00 per annum, at which time he was 
transferred to a new position at $3,250.00 per annum as assistant engineer at 
Madden Dam, which is being constructed under appropriation for Mainten- 
ance and Operation of the Panama Canal, the position remaining vacant in 
the Fortifications Division. The Panama Canal impounded the savings repre- 
sented by the difference between these salaries from August 16, 1932, to June 30, 
1933, this amount to be included in bills against the Army appropriation. 

These matters are being referred to you for decision as to the correctness of 
general procedure outlined above, and with respect to the individual cases 
cited. 


The practice of charging against the Army appropriations the 
gross compensation including amounts impounded under the Econ- 
omy Act by reason of furlough deductions of employees of the 
Panama Canal engaged upon work for the Army is correct. See 
12 Comp. Gen. 182; id. 345. 

The decision of October 19, 1932, A~45027, reported in 12 Comp. 
Gen. 403, authorized the appointment to temporary or seasonal 
positions, only, of employees on administrative furlough. An ap- 
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pointment to a permanent position in or under the United States 
Government would effectively terminate the administrative fur- 
lough from the prior position, leaving the prior position vacant and 
requiring the impounding of the salary of the vacant position for 
the remainder of the fiscal year or until filled by authority of the 
President. The amounts which may be charged by one Government 
establishment to another represent the cost of services rendered. 
Obviously, an employee placed on administrative furlough for the 
purpose of conserving Panama Canal appropriations renders no 
service and results in no expense to a Panama Canal appropriation 
which may be charged as an item of cost to another Government 
establishment. Likewise, a vacant position, the compensation of 
which ordinarily is paid from a Panama Canal appropriation, rep- 
resents no service performed for the Army and consequently can not 
be counted as an item of cost. The amount of the salary of the 
vacant position required to be impounded by the Economy Act must 
remain as a charge against the Panama Canal appropriation. 
The questions submitted are answered accordingly. 


(A-46684) 


ECONOMY ACT—TEMPORARY EMPLOYEES 


Employees engaged under contract at per hour rates “ when actually employed ” 
generally must be considered temporary and exempted from the provisions 
of section 203 of the Economy Act. They may be engaged without presi- 
dential approval and upon their separation from the service no impounding 
of the salary is required. However, the mere inclusion of the words “ when 
actually employed” in an appointment or contract of employment intended 
to be permanent does not render the employment temporary nor except 
it from the provisions of section 208 of said act. 


Comptroller General McCarl to the Secretary of Commerce, January 24, 
1933: 


There has been received your letter of January 9, 1933, requesting 
a decision upon the questions submitted in a letter of December 2, 
1932, from the Director, Bureau of Mines, to the chief clerk of your 
department as follows: 


In response to this Bureau’s inquiry of July 26, regarding the application of 
the Economy Act to certain employees of the Bureau of Mines, you stated in 
your letter of August 9, that: 

“The employment of mechanics on an annual basis limited to 30 days may 
be regarded as temporary and, therefore, falling under exception (b) of section 
203. However, the employment of laborers at hourly rates for indefinite periods 
is not considered temporary and is subject to the restrictions of section 203.” 

Reconsideration of the latter ruling is requested. The Bureau of Mines em- 
ploys a considerable number of laborers at hourly rates “when actually em- 
ployed,” and it is believed that these employees are temporary, regardless of 
the duration of their employment, and thus excepted from the provisions of 
section 203. 


5919°—33——_38 
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In a decision of the Comptroller General dated October 29, 1932, to EB. A. 
Hudson, special disbursing agent, Amarillo, Texas, relative to paying such la- 
borers for Saturday half holidays, it was held that: ‘“‘ ven though certain of 
the employees, due to the exigencies of the service, may have steady employment 
for the number of hours fixed for regular full-time employees, and over a con- 
siderable period of time, they are not entitled under their existing contracts of 
employment to be paid for Saturday afternoons on which no work is per- 
formed.” It appears that this ruling is based on the fact that the employees 
must be considered as temporary regardless of the duration or steadiness of 
employment—in other words, that the contract of employment is the deciding 
factor. 

In view of the decision of the Comptroller General dated November 4, 19382 
(A-45402), it is clear that these employees must be considered as temporary 
in applying the furlough provisions of the Economy Act, and thus their com- 
pensation is subject to a reduction without a compensatory furlough being 
granted to them. 

It would appear inconsistent to classify these employees as temporary when 
applying the furlough provisions and the Saturday half holiday law, and at 
the same time to hold that they are not temporary within the meaning of 
section 203 of the Economy Act. 

Furthermore, it would appear impracticable to apply section 203 to such 
cases. In the event of the separation from the service of one of such em- 
ployees, even though the vacancy were not filled, it would be impossible to 
ascertain accurately the amount of the saving subject to impoundment. 
Although some of the employees have substantially steady work, others work 
from time to time only as needed, and at the time of separation it could not be 
foretold how much a particular employee would have earned but for his 
separation. Practically, there would be no saving, since the separation of one 
employee would result in additional time being worked by others, with a 
corresponding increase in their earnings. 

If the department adheres to its instructions of August 9, it is requested that 
a ruling be obtained from the Comptroller General on the following questions: 

(1) In case of the separation from the service of an employee whose 
appointment is at an hourly rate “ when actually employed,” is it necessary to 
impound any amount in the Treasury? How would such amount be computed? 

(2) Is it permissible to employ unskilled laborers by the hour, on a “ when 
actually employed” basis for indefinite periods without obtaining presidential 
authority? 


The answer to the questions submitted is dependent upon whether 
the employees are temporary or permanent, as section 203 of the 
Economy Act, 47 Stat. 403, provides: 


No appropriation available to any executive department or independent estab- 
lishment or to the municipal government of the District of Columbia during 
the fiscal year ending June 30, 1933 shall be used to pay the compensation 
of an incumbent appointed to any civil position under the United States 
Government or the municipal government of the District of Columbia which 
is vacant on July 1, 1932, or to any such position which may become vacant 
after such date: Provided, That this inhibition shall not apply (a) to abso- 
lutely essential positions the filling of which may be authorized or approved 
in writing by the President of the United States, (b) to temporary, emer- 
gency, seasonal, or cooperative positions, or (c) to commissioned, commissioned 
warrant, warrant, and enlisted personnel, and cadets of the Coast Guard. 
The appropriations or portions of appropriations unexpended by the operation 
of this section shall not be used for any other purposes but shall be impounded 
and returned to the Treasury, and a report of all such vacancies, the number 
thereof filled, and the amounts unexpended, for the period between July 1. 
1932, and October 31, 1932, shall be submitted to Congress on the first day of 
the next regular session: Provided, That such impounding of funds may be 
waived in writing by the President of the United States in connection with 
any appropriation or portion of appropriation, when, in his judgment, such 
action is necessary and in the public interest. 
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In the decision of October 29, 1982, A-45114, to E. A. Hudson, 
special disbursing agent, Bureau of Mines, it was held that even 
though certain employees, due to the exigencies of the service, may 

ve steady employment for a number of hours fixed for regular 

ull-time employees and over a considerable period of time, they are 
not entitled “ under their existing contracts of employment” to be 
paid for Saturday afternoon on which no work is performed. This 
ruling was based upon the conditions of employment stated in Mr. 
Hudson’s letter as follows: 

In addition to the per annum employees, the plant rolls carry a number of 
unskilled laborers. The contracts of employment of these men are all at a 
specified rate per hour “when actually employed.” The rates are 52¢, W¢. 


48¢, 45¢, and 40¢, depending on the capabilities of the men and the work they 
ordinarily perform. 

These laborers are all intermittent, in theory at least, because their con- 
tracts provide that they are to be paid only when actually employed, and it 
is understood that they will be laid off whenever there is no work for them. 
In practice, however, since the volume of labor to be performed at the plant 
is fairly uniform, most of the men have substantially steady work. 


The determination of whether employees are permanent or tem- 
porary is dependent upon the facts. As a general proposition, 
employees engaged under contract or agreement at per hour rates 
“when actually employed ” must be considered temporary and ex- 
empted from the provisions of section 203 of the Economy Act. 
Such temporary employees may be engaged without presidential 
approval and upon their separation from the service no impounding 
of the salary is required. However, the mere inclusion of the words 
“when actually employed” in an appointment or contract of em- 
ployment intended to be permanent does not render the employment 
temporary nor except it from the provisions of section 203 of the 
Economy Act. Your submission is answered accordingly. 


(A-46497) 


ECONOMY ACT—LEGISLATIVE FURLOUGH DURING ABSENCE 
WHILE RECEIVING DISABILITY COMPENSATION 


During the period through which disability compensation is paid by the Em- 
ployees’ Compensation Commission under the provisions of the Employees’ 
Compensation Act, after the expiration of all sick leave and the three 
waiting days, the employee is in a nonpay status in his civilian position 
and such period may not be considered as legislative furlough by the 
administrative office under the provisions of.section 101 (b) of the Economy 
Act, but only as leave of absence without pay. The amount of legislative 
furlough imposed on the employee during the entire fiscal year under the 
provision of the Economy Act may be reduced proportionately at the rate 
of two days per month for the period on leave of absence without pay 
during which the employee is receiving disability compensation. 12 Comp. 
Gen. 241 distinguished. 
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Comptroller General McCarl to the Postmaster General, January 25, 1933: 
There has been received in this office the following letter dated 


January 3, 1933, from James C. Hendry, a clerk in the Washington, 
D. C., post office. 


I hereby request your decision on my case, which is as follows: 

I am employed by the city post office at Washington, D. C., as a registry clerk, 
salary $2,100 per annum. 

On June 14th, 1982, I was injured in line of duty. During the period, July 
ist, 1932, to September 7th, 1982, I had taken eight days off without pay, which 
was charged to furlough. I was hospitalized September 8th, 1932, for opera- 
tion and was absent from duty until October 28rd, 1932, for this time I drew 
compensation from the U. 8. Employees’ Compensation Commission at the rate 
of $116 per month. My understanding at the time of hospitalization was 
that the time absent from service would be charged to furlough, until the 
required twenty-four days were exhausted, as I was on a nonpay status in so 
far as the post office was concerned. 

In view of the fact that Government employees while on furlough time serve 
in military training camps, and receive pay for same, also that veterans receive 
compensation while on furlough, I am of the opinion that my case should be 
considered of the same nature, and that the time which I was absent from the 
service of the post office should be considered as furlough. 


The records of this office disclose that Hendry is employed as a 
clerk with salary of $2,100 per annum, and as shown on voucher sub- 
mitted for the quarter ended September 30, 1932, by the postmaster 
at Washington, D. C., the sum of $58.40 was deducted from his salary 
for eight days’ furlough at $7.30 per day, and $126.66 for 22% days’ 
absence without pay. The account for the quarter ended December 
31, 1932, has not yet been received. 

Sections 2, 7, and 8 of the Employees’ Compensation Act of 
September 7, 1916, 39 Stat. 743, provide: 


Sec. 2. That during the first three days of disability the employee shall 
not be entitled to compensation except as provided in section nine. No com- 
pensation shall at any time be paid for such period. 


* * * 






* * * * 


Sec. 7. That as long as the employee is in receipt of compensation under 
this act, or, if he has been paid a lump sum in commutation of installment 
payments, until the expiration of the period during which such installment 
payments would haVe continued, he shall not receive from the United States 
any salary, pay, or remuneration whatsoever except in return for services 
actually performed, and except pensions for service in the Army or Navy of 
the United States. 

Sec. 8. That if at the time the disability begins the employee has annual 
or sick leave to his credit he may, subject to the approval of the head of the 
department, use such leave until it is exhausted, in which case his compen- 
sation shall begin on the fourth day of disability after the annual or sick 
leave has ceased. 


The provisions of the Economy Act do not supersede or render 
inoperative these provisions, except that no annual leave of absence 
with pay may be allowed employees during the fiscal year 1933. 
Hence, it was held in decision of November 25, 1932, 12 Comp. Gen. 
454, 457, as follows: 


During the fiscal year 1933, the right to receive annual leave with pay has 
been suspended by section 103 of the Economy Act. Therefore, no “ annual” 
leave could be to the credit of an employee during the current fiscal year, 
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and it is only sick leave that is for consideration in applying section 8 of 
the Employees’ Compensation Act. Legislative furlough without pay under 
section 101 (b) of the Economy Act, is not to be regarded or considered as 
“annual or sick leave” within the meaning of said section 8 of the Employees’ 
Compensation Act. The Commission may leave entirely to the administrative 
office the matter of legislative furlough during the three “waiting days” 
after all sick leave with pay has been exhausted. * * 


It is not clear whether the provisions of this decision were applied 
in the instant case. 

However, during the period through which disability compensa- 
tion is paid by the Employees’ Compensation Commission under the 
provisions of said statute, after the expiration of all sick leave and 
the three waiting days, the employee is in a nonpay status in his civil- 
ian position and such period may not be considered as legislative 
furlough by the administrative office under the provisions of section 
101(b) of the Economy Act, but only as leave of absence without 
pay. Of course, the amount of legislative furlough imposed on the 
employee during the entire fiscal year under the provisions of the 
Economy Act may be reduced proportionately at the rate of two 
days per month for the period on leave of absence without pay 
during which the employee is receiving disability compensation. 

The statutes which authorize military leave of absence, referred 
to by the employee, specifically provided that such leave shall be 
without loss of compensation. 12 Comp. Gen. 241. Hence during the 


period of military leave the employee is in a pay status subject to 
the provision of section 101(b) of the Economy Act, requiring 
legislative furlough, whereas during the period through which dis- 
ability compensation is paid, the employee is required by statute to 
be in a nonpay status, and therefore such period is not subject to 
the provisions of section 101(b) of the Economy Act requiring 
legislative furlough. 


(A-46587) 


CONTRACTS—LIQUIDATED DAMAGES—COMPLETION OF WORK 
BY SURETY 


Where the right of the contractor to proceed is terminated in accordance 
with article 9 of the Standard Government Construction Contract and the 
surety elects to complete the contract, the surety is required to complete 
the work in accordance with the contract terms, and is chargeable with 
liquidated damages for failure to complete within the time stipulated in the 
contract. 


Comptroller General McCarl to the Fidelity and Casualty Company of New 
York, January 25, 1933: 


There has been received in reference to settlement 0289459, dated 
October 31, 1932, wherein you were allowed a balance of $28,551.74 
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in final settlement under contract VAc-37, dated September 12, 1931, 
your letter of January 14, 1933, wherein you have urged that you 
should not be charged with liquidated damages in an aggregate 
amount of $5,900 for 118 days’ delay in completion of work. 

The substance of your contention is stated in your letter of 
January 14, 1933, as follows: 


The Government by its duly authorized agents terminated R. O. Stake’s 
right to proceed with this contract on February 10th, 1932. And by such 
termination the Government could take over the work and prosecute the 
same to completion by contract or otherwise, and the contractor and his 
sureties would be liable to the Government for any excess costs occasioned 
the Government thereby. The Government did not finish the work itself but 
relet the contract to the Fidelity and Casualty Company, as it was permitted to 
do under the contract. The Fidelity and Casualty Company did not complete 
this work as surety for R. O. Stake but as an independent contractor on a 
separate contract with the Government. The Government’s right to collect 
liquidated damages ended when it terminated R. O. Stake’s rights to proceed 
with the work. The Fidelity and Casualty Company refused to put any 
money into the contract until the Government had defaulted R. O. Stake. 
We knew our rights and liabilities; if we had gone ahead with the work by 
assisting R. O. Stake financially we knew that we would waive the penalty 
of the bond and also be subject to $50.00 per day liquidated damages; if the 
Government completed, we knew that there would be no liquidated damages 
but we could not be sure that the Government would complete as cheaply as we 
could although we would be sure that the limit of our liability would not be 
beyond the penalty of our bond; and, if the Government defaulted R. O. Stake 
and permitted us to complete, we knew that the liquidated damages would 
not be charged against us and that we would be sure that the work would 
be done for the least cost possible although by consenting to complete we would 
be waiving the penalty of the bond. It was only after considering these 
three possible ways of proceeding that we decided to follow the latter course, 
having fully weighed the advantages and disadvantages of the position. You 
surely do not suppose for one minute that we would have chosen the latter 
course if we had contemplated having to pay liquidated damages. It would 
have been unreasonable. We would have permitted the Government to 
complete and by doing so, we would not be saddled with liquidated damages 
and the Government would have relet the contract for possibly no more than it 
cost us to complete and it was only because we felt that we could relet the 
contract for less than the Government that we consented to take it over. 


The right of the contractor to proceed was terminated under 
article 9 of the contract. As you have stated, the Government could 
have completed this work by contract or otherwise and charged 
the contractor and his surety with the excess cost, but since you 
as surety had guaranteed the contractor’s performance in accordance 
with the terms of the contract you were given the opportunity to 
do what the contractor had failed to do and you elected to complete 
the contract work, and, as surety, you are entitled to no greater 
rights than the contractor had and you are subject to the same 
liabilities. One of the liabilities which you assumed was to see that 
the work was completed within the specified period or pay liqui- 
dated damages at the stipulated rate therefor. 

There appears no basis for modification of the settlement charging 
liquidated damages at the stipulated rate of $50 per day for 118 
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calendar days in completion of the work and the settlement is 
sustained. 


(A-46683) 


ECONOMY ACT—TRANSFER FROM POSITION SUBJECT TO LEGIS- 
LATIVE FURLOUGH TO POSITION SUBJECT TO PERCENTAGE 
REDUCTIONS 


Upon the transfer of an employee from a position subject to legislative fur- 
lough to a position subject to the 8% per cent reduction without furlough, 
there would be required the same adjustment in the salary of the position 
from which transferred as though the employee had been separated from 
the service, and the salary of the employee in the position to which trans- 
ferred would be subject to the 8% per cent reduction for the remainder 
of the fiscal year, even though all of the 24 working days’ legislative fur- 
lough, the maximum required by the statute for the fiscal year, may have 
been taken by the employee prior to his transfer. 


Comptroller General McCarl to the Postmaster General, January 25, 1933: 

There has been referred to this office for consideration and reply 
the following letter from the postmaster of the Denver, Colorado, 
post office to the First Assistant Postmaster General: 


In regard to salary payment to be made to carrier Floyd O. Edwards, trans- 
ferred to the position of rural carrier at Cedaredge, Colorado, this office re- 
quests instructions. 

Mr. Edwards’ furlough deductions have been completed and time taken off in 
the September and December quarters—14 days taken in September quarter and 
10 days in December quarter. 

Mr. Edwards’ transfer effective January 9, 1933, would subject him to deduc- 
tion from that date, as a rural carrier, not furlough. 

This office requests instruction as to adjustment of salary and retirement 
deductions. 


It appears that Floyd O. Edwards, a city delivery carrier at Den- 
ver, Colorado, receiving a salary of $1,900 per annum, was transferred 
to the position of rural delivery carrier at Cedaredge, Colorado, with 
salary at $1,890 per annum, effective January 9, 1933, and that fur- 
lough deductions for 24 days’ legislative furlough taken by the em- 
ployee have been made from his compensation to December 31, 1932. 
The position of carrier in the rural mail delivery service comes under 
the classes of positions to which the provision for an 814 per cent 
compensation deduction applies under section 105 (d) (2), which 
reads as follows: 


Carriers in the Rural Mail Delivery Service, but in the case of such carriers 
the term “ compensation ” does not include the allowance for equipment main- 
tenance. 


Therefore, the position to which this employee was transferred is not 
subject to the provisions of section 101 (b) of the Economy Act 
providing for legislative furlough. 

In decision of December 30, 1932, A-46379, 12 Comp. Gen. 484, 
wherein was considered the status, under the provisions of section 
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101 (b) of the Economy Act, of several employees transferred from 
one department to another, it was held: 

* * * The provisions of section 101 (b) of the Economy Act clearly are 
intended to apply to the employees rather than to the positions, that is, the 
plan of deduction from compensation is personal to the employee throughout the 


fiscal year, whether in one or more positions and irrespective of variation in 
salary rate; * * * 


The same may not be stated, however, with respect to an employee 
transferred from a position subject to legislative furlough to a 
position subject to the provisions requiring an 814 per cent reduction 
in compensation without furlough. The effect of applying the 
provisions of section 105 (d) is tantamount to reducing the salary 
rate of the position for the fiscal year. Therefore, upon the transfer 
of an employee from a position subject to legislative furlough to a 
position subject to the 814 per cent reduction without furlongh, 
there would be required the same adjustment in the salary of the 
position from which transferred as though the employee had been 
separated from the service (decision of January 7, 1933, A-46442, 
12 Comp. Gen. 485, and cases therein cited), and the salary of the 
employee in the position to which transferred would be subject to 
the 814 per cent reduction for the remainder of the fiscal year, even 
though all of the 24 working days’ legislative furlough, the maxi- 
mum required by the statute for the fiscal year, or only a part 
thereof, may have been taken by the employee prior to his transfer. 

In the instant case, therefore, as Floyd O. Edwards actually was 
absent on legislative furlough for 24 working days while serving 
as a city delivery carrier prior to the date of his transfer, for which 
the total of 30 days’ pay is understood to have been deducted, there 
is no adjustment authorized or required in his salary as city delivery 
carrier, and his salary as carrier in the rural mail delivery service 
will be subject to the 814 per cent reduction under the terms of 
section 105 (d) (2) of the Economy Act for the remainder of the 
fiscal year. The accounts will be audited accordingly, and it is 
requested that the postmaster at Denver be so advised. 


(A-46743) 


ECONOMY ACT—PERCENTAGE REDUCTIONS—COOPERATIVE 
EMPLOYEES 


Where the entire amount of the salary of individual officers or employees is 
paid by the Federal Government from appropriated funds over a definite 
period of time, and from State or private sources over other separate 
and distinct periods of time, the 844 per cent reduction is required only 
during the periods the salaries are ultimately paid from Federal funds 
and not during the periods the salaries are ultimately paid from State or 
private funds, 
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Comptroller General McCarl to the Secretary of War, January 26, 1933: 


Consideration has been given to your letter of January 11, 1933, 
as follows: 


1. By ruling of the Comptroller General of September 22, 1932, A-—44537, it 
was held that inspectors “ whose entire salaries ultimately do not constitute 
a charge against the Federal Treasury are not within the definition of the 
terms ‘ officer’ and ‘employee’ as used in section 104 (a) of the Legislative 
Appropriation Act approved June 30, 1932, and their compensation is not sub- 
ject to furlough deduction or impounding.” It was held further in that ruling 
that “the conditions of exception (7) to the definition of ‘officer’ and ‘em- 
ployee’ contained in section 104 (a) of the Act are not met if any part of the 
salary of the officer or employee during the fiscal year 1933 is paid from the 
Federal Treasury.” 

2. In the Engineer Department at large, Baltimore, Maryland, an inspector 
has been employed during the present fiscal year on two separate occasions 
on temporary job employment. This employee was not employeed from 
July 1 to September 5, 1932. From September 6 to September 21, 1932, he was 
employed on a temporary job on private work. He was paid from Federal 
funds without the eight and one-third per cent deduction under the Economy 
Act and the amount so paid was reimbursed by private parties. 

3. On September 21, 1932, the temporary job employment was terminated 
and the employee was not again employed until October 24, 1932, when need 
arose for the services of an inspector on public work, and this man was engaged 
for that duty. Payment for his services under this employment has been made 
from the Federal Treasury, and the eight and one-third per cent deductions 
required under the Legislative Appropriation Act of June 30, 1982, have been 
made. 

4. When this man was employed on private work from September 6 to Sep- 
tember 21, 1932, it was not known that he would later be needed for public 
work, and it was impossible to foresee that he would be needed for such work. 
I am inclined to the view that since each temporary employment was complete 
in itself and each independent of the other, and since the first temporary job 
was entirely on private work and the amount of the compensation reimbursed 
in full by private parties, the employment on private work is to be regarded 
as on the same basis as that of the employees referred to in paragraph two of 
your ruling of August 9, 19382 (A-48819), to the Secretary of the Interior. 
However, there is some doubt in my mind because of the fact that in your ruling 
of September 20, 1932 (A-44537) it is stated that the conditions “* * 
are not met if any part of the salary of an officer or employee during the shied 
year 1933 is paid from the Federal Treasury” and this language might be 
taken to indicate that any salary paid during the fiscal year 1933 must be 
considered in determining whether an employee's salary is subject to deduction 
under the Economy Act. 

5. A ruling, therefore, is requested as to whether the period of temporary 
job employment on private work may be considered, so far as the Legislative 
Appropriation Act approved June 30, 1932, is concerned, as independent of 
the latter period of employment on public work, and whether it is proper to 
require no deduction under the Act to cover the first temporary job employment. 


The division in the payment of salary of officers and employees 
by the Federal Government on the one hand, and State or private 
sources on the other, referred to in formulating the principles stated 
in the cited decisions, was intended as relating to payments made 
during the same period of time or under a continuous employment. 
In any case, where the entire amount of the salary of individual 
officers or employees is paid by the Federal Government from appro- 
priated funds over a definite period of time, and from State or 
private sources over other separate and distinct periods of time, the 
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814 per cent reduction is required only during the periods the salaries 
are ultimately paid from Federal funds, and not during the periods 
the salaries are ultimately paid from State or private funds. 

Therefore, in the case presented, and answering specifically the 
question contained in your concluding paragraph, you are advised 
that no deduction and impounding was required from the salary 
paid during the period from September 6 to 21, inclusive. 


(A-46877) 
ECONOMY ACT—PERCENTAGE REDUCTIONS—NEW APPOINTEES 


The salary of a new appointee to a position the salary rate of which has been 
reduced under the provisions of section 107 of the Economy Act, is saved 
from further reduction under other provisions of the Economy Act by the 
terms of section 105 (e) of said act. 


Comptroller General McCarl to the Acting Chairman, Federal Farm Board, 
January 28, 1933: 


Consideration has been given to your letter of January 19, 1933, 
as follows: 


The position of General Counsel of the Federal Farm Board became vacant 
on December 1, 1932. It has not as yet been iilled. The former General 
Counsel was paid $20,000 per annum until Public No. 212 of the 72nd Congress 
was approved on June 30, 1932. Thereafter, under the provisions of sec. 107 
(a) (3), he was paid $10,000 per annum until his resignation on November 30, 
1932. 

The employment of a general counsel was not specifically authorized by the 
Agricultural Marketing Act, but was made under sec. 4 (5), authorizing the 
employment of experts. 

Under the provisions of sec. 107 (a) (3) and sec. 107 (b), the question 
has arisen as to whether or not the compensation of a general counsel ap- 
pointed at this time will be subject to the compensation reduction provided 
for in sec. 105 of Public No. 212 of the 72nd Congress. Your opinion is respect- 
fully requested on this question, as to whether or not the compensation reduction 
applied to this employment. A memorandum of our legal division is attached 
on this subject. 


Section 107 (a), (2), (3), and (b) of the Economy Act provides, 
in part, as follows: 


Sec. 107. (a) During the fiscal year ending June 30, 1933— 


* * * * * * * 


(2) the salaries of the following officers shall be at the rate of $10,000 
per annum: * * * Members of the Federal Farm Board * 

(3) No officer or employee of any of the boards or asteshiletiail siaanas 
in Paragraph (1) or (2) shall (except as provided in paragraph (4) receive 
salary at a rate in excess of $10,000 per annum; 


* * * * * * * 


(b) The furlough provisions and the compensation reduction contained in 
other sections of this title, shall not apply to any office, position, or employ- 
ment the salary or retired pay of which is reduced or fixed under the provisions 
of subsection (a) of this section. 
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Reduction in salary under these provisions clearly reduces the 
salary rate of the offices or positions for the entire fiscal year 1933, 
irrespective of the person occupying the same. It is equally clear 
that the saving against further reductions under other provisions of 
the Economy Act appearing in subsection (b) also applies to the 
offices or positions irrespective of the person occupying the same. 
Note for instance the difference between the wording of subsection 
(e) of section 105 saving postmasters “9124 per cent of his average 
rate of compensation during the calendar year 1931,” which has been 
held to relate only to the same person in the same office or position 
occupied during the calendar year 1931 and the fiscal year 1933 
(12 Comp. Gen. 399), and the wording of the provision of subsection 
(b) of section 107 which specifically applies “ to any office, position, 
or employment ” without regard to the person occupying the same. 
Accordingly, the question presented is answered in the negative. 


(A-46794) 


APPROPRIATIONS—VOCATIONAL EDUCATION—RETIREMENT OF 
STATE EMPLOYEES 


Federal funds appropriated under authority of the act of February 23, 1917, 
39 Stat. 931, for vocational education are available for payments to the 
State of California for the full salary of “ teachers, supervisors and direc- 
tors of agricultural subjects and teachers of trade and industrial an:l 
home economics subjects” including the part deducted and/or set aside 
as the teacher’s contribution towards retirement, but are not available 
for any additional amounts contributed directly by the State toward the 
retirement annuities of its teachers. 


Comptroller General McCarl to the Chairman of the Federal Board for Voca- 
tional Education, January 31, 1933: 


Consideration has been given to your letter of January 13, 1933, 
as follows: 


At the meeting of the Federal Board for Vocational Education held on 
January 11, a question arose from an audit of the California expenditures 
of Federal money for vocational education which the Board directed me to 
present to you for an opinion. 

Under Public No. 347, 64th Congress, approved February 23, 1917, section 
4 appropriates a sum of money to be alloted to the States for the preparation of 
“teachers, supervisors, and directors of agricultural subjects and teachers of 
trade and industrial and home economics subjects * * *.” Section 12 
relates to the conditions under which the moneys thus alloted are to be 
expended. 

Our Auditor in auditing the California accounts for the fiscal year ending 
June 80, 1933, includes in his audit the following statements: 

“j. One situation has arisen about which I am uncertain. During the past 
year a State retirement system was started and a retirement fund was created. 
This retirement fund is built up by contributions from two sources: (1) 
State employees, and (2) the State. 

“Certain portion of the monthly salary of each State employee is withheld 
each month and placed in the retirement fund as his contribution. This will 
be returned to him if he leaves the service before reaching the age of retire- 
ment. The State makes a similar contribution to the fund but this money 
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remains the property of the State unless used to pay retirement allowances. 
The State contribution for the benefit of those persons carried on the State 
vocational division pay rolls during the past year amounted to $810.18 and was 
paid from ‘Class C’ vocational education funds. This ‘Class C’ fund 
contains the Smith-Hughes teacher-training money, together with an equal 
amount of State money. The payment of $810.18 was therefore $405.09 State 
and $405.09 Federal. 

“TI am uncertain as to whether it is proper to draw on the ‘class C’ fund— 
the fund containing the State and Federal money for training of vocational 
teachers—to pay for the State’s contribution to the retirement fund. I can see 
no objection to the practice of withholding a portion of the monthly salary of 
each employee paid from vocational funds, since this money has been earned by 
the employee and remains his property. The contribution of the State is, 
however, an additional amount which is provided for future allowances in case 
of the retirement of the employee. It is not a payment for salary, since the 
employee has already been paid in full. It is simply a provision by the State 
for the future benefit of retired workers. It is a payment now for an allowance 
to be paid in future years. 

“Tf it is not permissible to use Federal money for this purpose the annual 
report should be changed to show these expenditures and the payment of $405.00 
should be disallowed and withheld from the apportionment for next year. Since 
this involves a question of policy, I am making no recommendation but am only 
reporting the facts as I learned them.” 

It appears from the information submitted that the retirement plan in the 
State of California is similar to the plan operated by the Federal Government 
for civil service employees, in that a certain portion of the monthly salary of 
each State employee is withheld each month and placed in the retirement fund 
as his contribution, this sum to be returned to him if he leaves the service 
before reaching the age of retirement, and that the State makes a similar con- 
tribution to the fund but this money remains the property of the State unless 
subsequentlly used to pay retirement allowances. 

It may be assumed that the State of California justifies such payments into 
the retirement fund, out of the joint State and Federal fund, on the ground that 
such payments are legitimate and necessary current expenditures of the State 
for maintenance of vocational teacher training under the California State plan 
for vocational education. Under the Federal Vocational Education Act of 1917 
any expenditures which may be properly so classified are eligible for reimburse- 
ment out of Federal funds. 

The opinions desired are as follows: 

1. Can the Federal Board for Vocational Education approve as a bona fide 
expenditure of Federal money that portion of the monthly salary of each State 
employee which is withheld each month and placed in the retirement fund as 
the employee’s contribution? 

2. Can the Federal Board for Vocational Education approve the use of 
Federal funds for not to exceed one-half of the contribution to the retirement 
fund which the State makes? 

An early opinion on these two questions will be appreciated. 


Sections 4, 9, and 12 of the act of February 23, 1917, 39 Stat. 931, 
933, and 935, contain the following provisions: 


Sec. 4. That for the purpose of cooperating with the States in preparing 
teachers, supervisors, and directors of agricultural subjects and teachers of 
trade and industrial and home economics subjects there is hereby appropriated 
for the use of the States for the fiscal year ending June thirtieth, nineteen 
hundred and eighteen, the sum of $500,000; for the fiscal year ending June 
thirtieth, nineteen hundred and nineteen, the sum of $700,000; for the fiscal 
year ending June thirtieth, nineteen hundred and twenty, the sum of $900,000; 
for the fiscal year ending June thirtieth, nineteen hundred and twenty-one, 
and annually thereafter, the sum of $1,000,000. Said sums shall be allotted to 
the States in the proportion which their population bears to the total popula- 
tion of the United States, not including outlying possessions, according to the 
last preceding United States census: * * 


* 
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Sec. 9. That the appropriation for the salaries of teachers, supervisors, or 
directors of agricultural subjects and of teachers of trade, home economics, 
and industrial subjects shall be devoted exclusively to the payment of salaries 
of such teachers, supervisors, or directors having the minimum qualifications 
set up for the State by the State board, with the approval of the Federal 
Board for Vocational Education. * * 


* * * * x * * 


Sec. 12, That in order for any State to receive the benefits of the appro- 
priation in this Act for the training of teachers, supervisors, or directors of 
agricultural subjects, or of teachers of trade, industrial or home economics 
subjects, the State board of such State shall provide in its plan for such 
training that the same shall be carried out under the supervision of the State 
board; that such training shall be given in schools or classes under public 
supervision or control; that such training shall be given only to persons who 
have had adequate vocational experience or contact in the line of work for 
which they are preparing themselves as teachers, supervisors, or directors, or 
who are acquiring such experience or contact as a part of their training; 
and that the State board, with the approval of the Federal Board, shall 
establish minimum requirements for such experience or contact for teachers, 
supervisors, or directors of agricultural subjects and for teachers of trade, 
industrial, and home economics subjects; that not more than sixty per centum 
nor less than twenty per centum of the money appropriated under this Act 
for the training of teachers of vocational subjects to any State for any year 
shall be expended for any one of the following purposes: For the preparation 
of teachers, supervisors, or directors of agricultural subjects, or the prepara- 
tion of teachers of trade and industrial subjects, or the preparation of teachers 
of home economics subjects. 


On the basis of the facts stated in your letter, there can be no 
question as to the availability of Federal funds appropriated under 


authority of this statute for the full salary of “ teachers, supervisors, 
and directors of agricultural subjects, and teachers of trade and 
industrial and home economics subjects,” including the part deducted 
and/or set aside as the teacher’s contribution toward his retirement. 
It is well settled that the amount of retirement deduction from 
salaries of Federal employees under the provisions of the civil retire- 
ment act, which is deposited to the credit of the employees in the 
retirement fund, does not lose its identity or status as compensation 
for services rendered. If, as reported in your letter, the California 
retirement law contains substantially the same provisions in this 
respect as the Federal law, the same conclusion is justified, and on 
that assumption, your first question may be answered in the 
affirmative. 

However, the same conclusion is not authorized as to the additional 
amount contributed directly by the State toward the retirement 
annuities of its employees. This additional amount does not consti- 
tute compensation of employees for services rendered, but is in the 
nature of a gratuity or pension, no benefit from which is to be 
received by the teacher unless and until retired. Section 9 of the 
statute above quoted specifically provides that the Federal appro- 
priation for salaries of teachers, etc., “shall be devoted exclusively 
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to the payment of salaries.” Accordingly, your second question is 
answered in the negative. 
(A-46909) 


DEPARTMENTS AND ESTABLISHMENTS—DELEGATION OF DUTY 
BY CONTRACT 








































The preparation of certain statistical data required by section 8 of the act of 
May 25, 1932, 47 Stat. 166, to be performed by the Commissioner of Natu- 
ralization, may not be performed by contracting with a non-Government 

agency. 





Comptroller General McCarl to the Secretary of Labor, January 31, 1933: 


There has been received your letter of January 23, 1933, as 
follows: 


It is desired to present for your consideration and decision the question as to 
whether the Bureau of Naturalization of this department may accept the 
inclosed offer made by the Tabulating Machine Company division of the 
International Business Machines Corporation for counting sorting statistical 
cards at $18.00 per 1000 cards. A sample of the card in question is inclosed 
for your information. Competitive bids have not been secured as this company 
is the only concern having machines which will do the work. 

Under the act approved May 25, 1932 (Public No. 149—72d Congress), Con- 
gress provided in sec. 8 of that act: 

“The compilation of the statistics to show races, nationalities, and other 
information, authorized and directed to be prepared by the Commissioner of 
Naturalization, shall be completed and published at the same time, as near 
as practicable, as the publication of the statistics of the 1930 census; except 
that reports covering the census of 1910 shall be completed and submitted not 
later than January 31, 1933, and reports covering the census of 1920 not later 
than December 31, 1933.” 

In the preparation of these statistics‘the Bureau of Naturalization is now 
using statistical machinery rented from the Tabulating Machine Company, 
but it will not be possible to complete the statistics on January 31, 1933. 
lt is desired to supplement the output of such machines now in use by utilizing 
the Service Bureau of this company. For this reason prompt decision in this 
matter will be appreciated. 


The offer of the Tabulating Machine Company is as follows: 


It is our privilage to quote you the following price for counting sorting cards 
in connection with the preparation of your statistics relative to the Report on 
ent Aliens up to and including the fiscal year 1910; $18.00 per 1,000 
cards. 

The above price is quoted on the basis of the preparation of reports according 
to the present procedure, utilizing punched and proven cards. Any additional 
card counting will be done at the above prescribed rate. 

In addition you will be requested to supply such miscellaneous items as 
special stationery, transportation, etc. 

Sales Tax, if and when levied, to be assumed by you. 

Terms are 30 days net from date of invoice, no discount allowed for 
prepayment. 

Tabulating cards and/or records entrusted to us in connection with Service 
Bureau work, as well as cards and/or records stored with us under the terms 
of this agreement, are accepted by us for your account and risk covering any 
damages which might accrue to said cards and/or records, due to circumstances 
beyond our control. 


It will be noted that section 8 of the act of May 25, 1932, 47 Stat. 
166, quoted in your submission refers to statistics “ authorized and 
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directed to be prepared by the Commissioner of Naturalization,” and 
imposed upon that official the duty of completing the work within the 
time specified. Also, there is authority in the section, following the 
part quoted in your submission, for “ payment for the equipment 
used in preparing such compilation * * * from appropriations 
for miscellaneous expenses of the Bureau of Naturalization.” The 
work here involved is essentially a work to be performed by the 
Government agency established by the Congress for that particular 
purpose and I find no authority for having the work performed by 
contract with a non-Government agency. 

Answering your questions specifically, you are advised that there 
is no appropriation available for payment to the Tabulating Machine 
Company for the performance of this work. 


(A-46688) 
BURIAL EXPENSES—GRAVE SPACE 


Grave space is ordinarily considered a part of the cost of interment and as 
such the cost of leasing a cemetery lot for a definite period of time, or in 
perpetuity, for the interment of the remains of a Foreign Service officer is 
a proper charge against the annual appropriation “ Transportation of For- 
eign Service officers.” 

Where the family of a Foreign Service officer who dies abroad requests or con- 
sents to the burial of the officer in the foreign country, and the cost of 
burial is paid from public funds, there is no authority to revive the trans- 
action after a period of 15 years and make a further payment on account 
of leasing the lot for an additional period of 100 years, or in perpetuity. 


Comptroller General McCarl to the Secretary of State, February 1, 1933: 


I have your letter of January 12, 1933, requesting decision of a 
question presented, as follows: 


There is enclosed copy of a despatch received by the department from 
the American Consul General in charge at Algiers, Algeria, reporting the ex- 
piration of the lease on the cemetery lot containing the remains of the late 
Consul Dean Birchard Mason, who died at his post on January 16, 1917, and 
requesting authorization either to purchase the lot in perpetuity or to extend 
the lease thereon for one hundred years. 

Your opinion is respectfully requested as to whether the appropriation 
“Transportation of Foreign Service officers, 1933,” may now be properly used 
either to make the purchase in perpetuity or to extend the lease for one 
hundred years. 


In a despatch dated December 23, 1932, the American Consul Gen- 
eral at Algiers, Algeria, states in part, as follows: 


From the accounts which were made up at the time of the burial of Consul 
Mason, I find that a sum of Frs. 20.35 was paid for the permit to bury. Also 
a sum of Frs. 70 was paid to Mr. Williams, verger of the Holy Trinity Church, 
Algiers, in connection with this burial, but this was a contribution for the 
care of the British section of the cemetery and has no connection with the 
cost or lease of the lot. The lot was not purchased in perpetuity. Therefore, 
in accordance with the cemetery regulations, at the end of fifteen years the 
remains are removed unless arrangements are made for a further lease or 
a purchase outright of the ground. 

The mayor of the city, under whose jurisdiction the cemetery is placed, in- 
forms me that a conversion of the lease for this lot into a purchase in perpetuity 
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would cost Frs. 2159; or an arrangement could be made for one hundred years 
for Frs. 1225. There are enclosed two photographs which I took of the stone 
over Consul Mason’s grave. His name appears at the head of the stone, but 
is not shown in the photograph. 

A telegram from the department dated January 17, 1917 (File No. 123 M 
88/58), authorized the expenses for preparation and shipment of the body to 
the United States. As the interment had already taken place when the tele- 
gram was received, only the cost of the local interment, $144.72, was charged to 
the department. 

The Boulevard Bru Cemetery is very well kept up and is under the juris- 
diction of the mayor of the city. The English section of the cemetery in which 
Consul Mason is buried is cared for by a committee of the Anglican Church of 
Algiers. 


In case the department is inclined to authorize the purchase of the lot in 
perpetuity, this consulate should be authorized to draw for the equivalent of 
Frs. 2159, or approximately $85. A lease for one hundred years would be 
Frs. 1225, or approximately $49. 

It has been held that the cost of grave space is ordinarily considered 
a part of the cost of interment and that the necessary cost of leasing a 
lot in perpetuity or for 100 years is, under certain circumstances, a 
proper charge against the annual appropriation for “ Transportation 
of Foreign Service officers.” Decision of June 24, 1932, A-42903. In 
the instant case, the corresponding appropriation for the fiscal year 
1917—current at the time of the officer’s death—would have been 
available for the preparation and shipment of the body to the United 
States or for the leasing of the lot in perpetuity or for 100 years, but 
the family apparently elected or consented to have interment at the 
place of death in a lot leased for 15 years, and the cost of such burial 
was paid from public funds. Under such circumstances, it would 
appear that the résponsibility or duty of the United States in the 
matter was fully discharged and there is now no authority of law 
to revive such transaction and make a further payment from public 
funds to insure a permanent resting place for the remains of the 
officer. The expense incident to any further arrangement would 
appear to be one for payment by the family of the deceased officer. 
You are advised accordingly. 


(A-46907) 
ECONOMY ACT—FILLING OF TEMPORARY POSITIONS 


If a position occupied by an employee is temporary and has been properly filled 
under authority of section 203 of the economy act, without the authority 
or approval of the President, it is lawful to appoint the same employee 
to a separate and distinct temporary position with different duties, even 
at an increase in compensation, without the authority or approval of the 
President. 12 Comp. Gen. 354, distinguished. 


Sane: General McCarl to the Secretary of the Interior, February 2, 
1933: 


Consideration has been given to your letter of January 21, 1933, 
as follows: 


Although numerous decisions have been rendered by you in answer to ques- 
tions concerning the provisions of the economy act, there exists a condition in 
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various field units of this department, particularly in the National Park Serv- 
ice, which presents a question that does not seem to have been specifically 
answered by you. 

The maintenance, repair, and construction work in the national parks is 
contingent upon weather conditions and as the open working season in the 
majority of the parks is of approximately three months’ duration it is neces- 
sary to employ a large number of temporary employees starting from a force 
of only a few laborers until there has been built up a force of several hundred 
employees, consisting of laborers, foremen, truck drivers, ard skilled tradesmen, 
necessary to the proper functioning of the park operations. 

The majority of the national parks are far removed from centers of industry 
and these temporary employees have been recruited, to a large extent, from a 
floating population. In building this complement of temporary workers from 
such a source certain of the employees have proved themselves adaptable to 
two or more classes of work, while others can do only one particular class of 
work. From an economic standpoint the Government offices have encouraged 
such men, who show an adaptability to other classes of work and who have 
become familiar with the large park areas over which the operations extend, 
by separating them from the lower grade positions and giving them new ap- 
pointments at a higher grade of work, which carries the higher rate of pay, 
while the need exists for the higher class of work, and filling the lower grade 
position with new men. 

From an administrative standpoint this is not interpreted as a promotion, for 
the approved rate of pay for the class of work governs, and as far as the class 
of work is concerned there is no increase in the rate of pay for that class of 
work. The person best adapted for the work is given the appointment to the 
higher class of work. This has encouraged these versatile employees to estab- 
lish themselves in the vicinity of the parks and has resulted in a great saving to 
the Government, in that the higher grade of work has been more efficiently 
accomplished by an employee who is familiar with the requirements of the 
Government than a new man would be and the Government has also profited 
by having a higher type of employee in the lower grade position until the need 
for the higher grade position arose. 

It is to be understood that the rate of pay for each class of service has been 

established by the superintendent after a study of the prevailing rate of pay 
for like services in that vicinity and that it does not exceed the maximum rate 
which has been approved by the Secretary. 
. During a seaSon’s activity a large number of employees may be affected by 
the above procedure and due to the urgency of the occasion it may not be 
possible to obtain prior approval of the President. The delayed payment to 
the employee at the new rate incident to the approval of the President works a 
decided hardship on the employee especially during the present stage of 
economic depression and unemployment. 

Your opinion is. respectfully requested as to whether, under the procedure 
outlined above, that is, the separation of an employee from one class of work 
and appointing him to another class of work at a higher rate of pay, it would 
be necessary to obtain the approval of the President to comply with the pro- 
visions of the economy act. 


In decision of September 14, 1932, 12 Comp. Gen. 354, it was held 
as follows (quoting from the syllabus) : 

While a temporary or an emergency position may be filled under section 
203 (b) of the economy act without the prior authorization or approval of the 
President, the promotion of an employee already in the service to fill such a 
temporary or emergency position without the approval of the President, which 


would result in an increase in compensation of the employee promoted, is pro- 
hibited as an “ administrative promotion.” 


The principle thus stated had reference to a permanent employee 
transferred or assigned to a temporary position at an increase in 
compensation, whereas in the instant case it is understood to be the 
purpose to transfer or assign temporary employees from one tem- 


porary position to another temporary position. If the position occu- 
5919°—33—34 ; 
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pied by an employee is temporary and has been properly filled under 
authority of section 203 of the economy act without the authority or 
approval of the President, it is lawful to appoint the same employee 
to a separate and distinct temporary position with different duties 
even at an increase in compensation without the authority or ap- 
proval of the President. The effect of sections 202 and 203 of the 
economy act was not to give an advantage to employees outside the 
service over temporary employees already on the rolls to be ap- 
pointed to other temporary positions at an increase of compensation. 
The specific question presented in your concluding paragraph is 
answered in the negative. 


(A-46895) 


ECONOMY ACT—ADMINISTRATIVE PROMOTIONS—REDUCTION IN 
VALUE OF ALLOWANCES 


Any adjustment or manipulation in salary or value of allowance rates during 
the fiscal year 1933, or while the provisions of the economy act now exist- 
ing are in force, resulting in continued furnishing of the same allowances 
and in addition an increase of the amount of cash paid to the employee, is 
an administrative promotion and prohibited by section 202 of the economy 
act. 


Comptroller General McCarl to the Secretary of the Navy, February 4, 1933: 


Consideration has been given to your letter of January 19, 1933, 
requesting decision of the questions presented in the following com- 
munication from the commanding officer of the United States naval 
hospital, San Diego, Calif. : 


1. On November 15, 1932, there was put in effect a new rate of allowances for 
the excepted group of civil employees at this hospital; this new rate of allow- 
ances amounts to $21.12 per month. (Enclosure (2).) The allowance from 
July 1, 1932, to November 15, 1932, amounted to $40.00 per month. 

2. This change of allowances has reduced the impound deductions various 
amounts in each case, and the disbursing officer has questioned the legality of 
this change in allowances and deductions in impound checkages. (Hnclosure 
(3).) Payment, however, was made by order of the commanding officer. 

8. A decision is requested on the legality of such payment. 

4. If the payment above mentioned is found to be legal, further decisions re- 
garding civilian pay are requested as follows: 

Should the annual rate of compensation for each employee be now considered 
as the rate of pay, plus allowances of $21.12 for twelve months, or, should 
it be the rate of pay plus $40.00 per month for four and one-half months, and 
rate of pay plus $21.12 for seven and one-half months? If the annual com- 
pensation for employees from November 16, 1932, is considered to be pay plus 
$40.00 per month allowances for four and one-half months, and pay plus $21.12 
per month allowances for seven and one-half months, as has been done on the 
enclosed pay roll, the impound deductions in some cases have been too great. 
As an example the compensation of George E. Tunison, pay roll number 60, 
has been considered to be $57.00 per month, plus $40.00 per month allowances, 
a total of $97.00 or $1,164.00 per annum. Impound deductions have been 
made for four and one-half months at that rate. The annual rate in this case 
is now $1,022.40. Impound deductions have been made amounting to $36.36 for 
the fiscal year, whereas, figuring on the new allowances from November 16, 
1932, the impound should be $22.40. Should the difference be refunded? 
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The disbursing officer who apparently adjusted under protest the 
compensation of the employees in question, effective November 16, 
1982, states as follows: 


2. Pay rolls for the month of June, 1982, in the case of each name enumer- 
ated above, contained credit for the value of quarters furnished, at the rate 
of twenty dollars per month, and the value of subsistence furnished at the 
rate of twenty dollars per month, while subject pay roll, in the case of each 
name enumerated, contains credit for the value of quarters furnished at the 
rate of six dollars per month, and the value of subsistence furnished at the 
rate of fifteen dollars and twelve cents per month. 

8. In the opinion of the disbursing officer, the change in credit, in the value 
of quarters furnished, from the rate of twenty dollars per month to the rate 
of six dollars per month, and the value of subsistence furnished from the rate 
of twenty dollars per month to the rate of fifteen dollars and twelve cents 
per month, operates as a reduction in the rate of compensation of these 
employees, and is in contravention to section 101 (b), of “An act making appro- 
priations for legislative branches of the Government for the fiscal year ending 
June 30, 1933, and for other purposes,” and Comptroller General’s Decision 
referred to in ALNAVSTA 0010, in that it reduces the sum to be impounded 
and increases the sum to be paid each employee, thereby, in part, defeating 
the purpose of that part of the act relating to sums to be impounded. 


Section 101 (b) and section 202 of the economy act provide in part 
as follows: 
Section 101. During the fiscal year ending June 30, 1933— 
* © = % * 7” ao 


(b) * * * Provided further, That the rate of compensation of any em- 
ployee furloughed under the provisions of this act shall not be reduced by 
reason of the action of any wage board during the fiscal year 19383. 

o ” ? - + * we 


Seo. 202. No administrative promotions in the civil branch of the United 
States Government or the government of the District of Columbia shall be 
‘made during the fiscal year ending June 30 1988: * * * 


In decision of March 17, 1927, 6 Comp. Gen. 588, 594, involving 
the fixing of salary rates of employees under the naval establishment 
who received allowances in kind as a part of compensation, it was 
stated : 

Then, if it is desired to state in the schedule of wages only the rate of wages 
» paid in cash, an asterisk or other character might be placed opposite each of 
the positions where quarters or other allowances in kind are furnished as a 
part of the total rate of compensation, referring to a footnote in which might 
appear a statement giving the kind or character of the allowances furnished, 


together with the determined value thereof and a reference to note 10 or other 
applicable note of the schedule. 


Under the authority of this decision, both in the schedule of 
wages, issued each calendar year, and on the pay rolls, the cash 
salary rate and the value of allowances furnished in kind have been 
kept separate and distinct, but the aggregate of the two has been 
considered as the total salary rate for the positions on the basis of 
which retirement deductions and impounding under the economy act 
properly have been computed. Thus the practical result of apply- 
ing the new schedule of values made effective November 16, 1932, 
for quarters and subsistence will be not only to reduce the total rate 
of compensation of the employees in contravention of section 101 (b) 
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of the economy act, supra, as stated by the disbursing officer, but 
also to increase the remuneration for services rendered in contra- 
vention of section 202 of the economy act, an increase in compensa- 
tion being tantamount to an “ administrative promotion ” within the 
meaning of that section of the economy act. 

Using the position of James L. Carter, second cook, as an illus- 
tration, the result for a semimonthly pay roll period would be as 
follows: 





Deductions 


Quarters | 
and sub- | 
| sistence 


844% 


In force prior to November 16, 1932— 
Schedule cash rate $84. 00 
Quarters and subsistence..._. 40.00 | $62.00 | $20.00 | $5.17 | $36. 83 

Adjustment made November 16, 1932— 
Schedule cash rate $84. 00 | 
Quarters and subsistence.... 21.12 | 52.56, 10.56, 438) 37.62 


| 





The difference in this case would be 79 cents less to be impounded 
and 79 cents more to be paid in cash to the employee. In a year the 
difference would amount to 0.79 X24, or $18.96. Thus the employee 
would continue to receive the same quarters and subsistence and, 
also, an increase in cash out of the salary appropriation, the Govern- 
ment losing the amount of the increase in cash from the impounded 
fund. It must be concluded that any adjustment or manipulation 
in salary and value of allowance rates during the fiscal year 1933, or 
while the provisions of the economy act now existing are in force 
resulting in continued furnishing of the same allowances and in 
addition an increase in the amount of cash paid the employee, is an 
administrative promotion and prohibited by section 202 of the 
economy act. You are advised, therefore, that the adjustment made 
November 16, 1932, was invalid and action in the audit by this office 
will be taken accordingly. 

In view of the above it would appear unnecessary to answer the 
questions contained in paragraph 4 of the communication from the 
commanding officer of the naval hospital at San Diego, Calif. 


(A-44189) 


INTEREST—LOANS ON ADJUSTED SERVICE CERTIFICATES 


Under the act of July 21, 1982, 47 Stat. 724, amending section 502 of the World 
War adjusted compensation act by reducing to 3% per cent the rate of 
interest chargeable upon loans secured by adjusted service certificates, the 
new rate of interest is effective beginning with that date as to all loans 
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made by the Government and as to loans made by banks taken up by the 
Government subsequent to that date which on July 21, 1932, had matured 
but were held by the banks in default. 

As to such loans made by banks prior to, but taken up by the Government 
after July 21, 1932, which mature at a date subsequent to the date of that 
act, the rate of interest provided for in the note not in excess of that pro- 
vided by law at the time the loan was made will be paid to the bank and 
charged against the adjusted service certificate of the veteran up to the 
date of the maturity of the loan and thereafter at the rate provided for by 
the act of July 21, 1982, 47 Stat. 724. 12 Comp. Gen. 445, modified. 


Comptroller Sar McCarl to the Administrator of Veterans’ Affairs, 
February 6, 1 


eaidiaanin heat been given your letter of December 3, 1932, re- 
questing reconsideration of my decision of November 15, 1932, 12 
Comp. Gen. 445, that by virtue of the provisions of the act of July 
21, 1932, 47 Stat. 724, there may be charged against the adjusted 
service certificates upon loans obtained by veterans, interest at the 
rate authorized by law prior to July 21, 1932, and that beginning 
with July 21, 1932, there may be charged a rate of interest against 
such certificates of only 314 per centum as provided by the law of 
that date, the rule to apply whether the loans were made by the Gov- 
ernment or by banks and whether the loans matured prior or sub- 
sequent to the date of the act of July 21, 1932. 

In so far as concerns loans made by the Government, there appears 
to be no question as to the applicability of the rate of interest pro- 
vided for in the law of July 21, 1932, swpra, whether the loans 
matured prior or subsequent to the date of that act. Your re- 
quest for reconsideration, however, is as to the interest payable to the 
banks and chargeable against the adjusted service certificates of the 
veterans where loans secured by such adjusted service certificates 
were made to the veterans by banks which loans are taken up by your 
administration because of default of the veteran, or because of the 
death of the veteran, or the maturity of the certificate. 

With a view to making clear a discussion of this matter, there may 
be summarized the various statutory provisions involved. By the 
act of May 19, 1924, 48 Stat. 126, it was provided in section 502 for 
the making of loans to veterans secured by their adjusted service cer- 
tificates, subsection (b) authorizing banks to make loans not in ex- 
cess of the loan basis as set forth in the adjusted service certificate 
with provision that the rate of interest charged upon such loan 
should not exceed by more than two per centum the rate charged at 
the date of the loan for discounted 90-day commercial paper under 
section 13 of the Federal reserve act. Subdivisions (c) and (d) of 
the act of 1924 provided that if the veteran failed to pay the princi- 
pal and interest of the loan upon maturity, the Director of the Vet- 
erans’ Bureau was authorized to pay the bank the amount of the 
unpaid principal due and the unpaid interest accrued at the rate 
fixed in the note up to the date of the check issued to the bank; 
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the certificate to be restored to the veteran on receipt from him of an 
amount equal to the sum of the amount paid by the United States 
to the bank plus interest on such amount from the time of such pay- 
ment to the date of the receipt, at six per centum compounded an- 
nually; but if the veteran failed to redeem the certificate before ma- 
turity or before the death of the veteran, the director was authorized 
to deduct from the face value of the certificate an amount equal to 
the amount paid by the United States to the bank, plus interest from 
the time of such payment to the date of maturity of the certificate or 
death of the veteran, at six per centum per annum compounded an- 
nually. The law further provides that if the veteran, before ma- 
turity of the certificate, fails to pay the loan to the bank, it may be 
presented to the director who has the authority to pay the bank the 
amount of the unpaid principal and unpaid interest at the rate fixed 
in the note accrued up to the date of the maturity of the certificate; 
the amount so paid to be deducted from the certificate. 

By the act of March 3, 1927, 44 Stat. 1389, the Veterans’ Bureau, 
also, was authorized to make loans in the same amounts and under 
the same terms and conditions as the banks except that the rate of 
interest to be charged was to be two per centum more than the Fed- 
eral reserve bank discount rate instead of not to exceed two per 
centum more as was the case with respect to loans by banks. 

The act of February 27, 1931, 46 Stat. 1429, provided for increasing 
the loans based on adjusted service certificates to not less than 50 per 
centum of the face value of the certificate with a provision that “ in 
no event shall the rate of interest on any loan made after this sub- 
division takes effect exceed 444 per centum per annum, compounded 
annually.” 

The act of July 21, 1932, amended subdivision (b) of section 502 
of the act of 1924 to authorize loans to veterans upon promissory 
notes secured by adjusted service certificates in an amount not in ex- 
cess of the loan basis of the certificate defined in subdivision (g) of 
the section, as amended, and further provided in section 2, as follows: 

Seo. 2. (a) Subdivisions (c) and (d) of section 502 of such act, as amended 
(U. S. C., title 38, sees. 642 (c) and 642 (d)), are hereby amended by striking 
out “6 per centum” wherever occurring in such subdivisions and inserting in 
lieu thereof “314 per centum.” 

(b) Subdivision (1) of section 502 of such act, as amended (U. 8. C., Sup. V, 
title 38, sec. 642 (1)), is amended by striking out “4% per centum” and insert- 
ing in lieu thereof “314 per centum.” 

(c) The amendments made by subsections (a) and (b) of this section shall 


not apply with respect to interest accrued prior to the date of the enactment 
of this act. 


Subdivision (a) of section 2, swpra, amends subdivisions (c) and 
(d) of section 502 of the World War adjusted compensation act of 
1924 by reducing the rate of interest in such subdivisions from 6 per 
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centum to 34% per centum. Subsection (b) of section 2, supra, 
amends subdivision (1) of section 502 as amended by the act of 1931, 
by reducing the rate of interest therein provided from 41% per centum 
to 314 per centum. This subdivision (1) was added to section 502 
by the act of February 27, 1931, 46 Stat. 1429, and covers all loans 
whether made by the Government or by banks, it being provided 
that “in no event shall the rate of interest on any loan made after 
this subdivision takes cffect exceed 444 per centum per annum, com- 
pounded annually.” In the interpretation of this provision by deci- 
sion of this office of April 23, 1932, A~41823, it was decided in sub- 
stance that on loans made on or prior to February 27, 1931, the new 
rate of interest of 444 per centum did not apply whether the loans 
were taken up by the Government prior or subsequent to February 
27, 1931, the effective date of the act; the basis for this holding being 
that since the act provided in specific terms that the new rate of 
interest should apply only to loans made after this law should become 
effective, the rate of interest should not be applied to obligations 
theretofore incurred, the law being construed in the ordinary sense 
of its import and the effectiveness of the subdivision not being for 
application as to such existing loans. 

The amendment to this subdivision (1) by the act of July 21, 
1932, merely substituted one rate of interest for another—struck out 
“ 41% ” and inserted in lieu thereof “ 314 ” and as amended such sub- 
division, so far as here material, now provides ** * * in no event 
shall the rate of interest on any loan made after this subdivision 
takes effect exceed three and one-half per centum, compounded 
annually.” 

If this were all the matter would be clear but doubt is suggested 
because of subsection (c) of section 2, act of July 21, 1932, as follows: 

The amendments made by subsections (a) and (b) of this section shall not 
apply with respect to interest accrued prior to the date of the enactment of 
this act. 

Under the various statutory provisions where there is a default 
or other contingency and the Government pays the loan to the bank, 
it is entitled on the one hand to the same right the bank had under 
the note, that is to say, the right to charge the veteran with the 
amount necessary to discharge the obligation assumed by the veteran, 
and on the other hand, in paying the obligation assumed by the vet- 
eran to the bank, the Government must be considered on the same 
footing as the veteran, that is to say, liable for the obligation as 
contrasted, providing there be not overlooked the provisions of sub- 
division (h) of section 502 of the adjusted service compensation act 
precluding the Government from paying a bank any interest or 
principal in any case where the bank charged or attempted to charge 
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at the time of making the loan, a rate of interest in excess of the rate 
as fixed in the act. 

In the matter now presented for consideration there may be in- 
volved notes given on loans made by banks prior to July 21, 1932, 
which may have to be assumed by the Government under the law, and 
which notes have differing status such as notes which have matured 
prior to July 21, 1932, and which were held by banks on that date 
merely as in default, and notes the maturity date of which is sub- 
sequent to July 21, 1932. As to the first, there appears no reason 
why the provisions of the act of July 21, 1932, should not be applied, 
and the rate of interest payable thereon reduced to 344 per centum 
beginning July 21, 1932—the law preserving up to July 21, 1932, 
interest accrued under the rate fixed by the note. 

However, where the notes are in full force on July 21, 1932, such 
as not yet maturing or being in default, there is involved a specific 
contractual obligation assumed by the veteran which, under subdivi- 
sions (c) and (d) of section 502, is taken over by the Government, 
the specific language in subsection (b) being that the Government 
shall “ pay the bank in full satisfaction of its claim, the amount of the 
principal due it, and the unpaid interest accrued, at the rate fixed in 
the note.” If there were applied beginning July 21, 1932, the rate 
of 314 per centum interest upon such loan notes, there would be con- 
flict with the language of the law just quoted in that there would 
not be paid to the bank by the Government the interest provided for 
“at the rate fixed in the note.” With respect to these cases, it must 
be assumed that the provisions of subdivision (c), section 2 of the 
act of July 21, 1932, to the effect that the new rate of interest shall 
not apply to interest which accrued prior to the enactment of the 
law taken together with the amended subdivision (1) of section 502, 
relating to the effective date of the subdivision, are to be taken as a 
saving clause not affecting legal and valid obligations as to the pay- 
ment of interest existing on July 21, 1982. As to such cases, there- 
fore, the rate of interest provided for in the note may be paid by the 
Government in cases where the Government takes over the obligation 
until its maturity, and thereafter only at the rate provided for in the 
act of July 21, 1932. The amounts so paid to the bank must be 
charged against the adjusted service certificate of the veteran and 
become the principal upon which the rate of 314 per centum interest 
as provided for in the act of July 21, 1932, should be charged by the 
Government to date of redemption by the veteran or to date of death 
of the veteran or maturity of the certificate as the case may be. 

Upon reconsideration of the matter, the decision of November 15, 
1932, is modified accordingly. 
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(A-46963 ) 
CUSTOMS SERVICE—INFORMERS—REWARDS—PUERTO RICO 


The provisions of section 619 of the tariff act of June 17, 1980, 46 Stat. 758, 
providing for the payment of compensation awards to persons giving infor- 
mation of violations of the customs laws are for application only where the 
information leads to the recovery of duties, fines, penalties, or forefeitures 
for the use of the United States and are not applicable in cases where the 
information leads to the collection of duties on coffee imposed by the laws 
of the legislature of Puerto Rico and which accrue under the law to the 
benefit of the treasury of the island. 


ae General McCarl to the Secretary of the Treasury, February 8, 


There has been received your letter of January 23, 1933, as follows: 


There is before this department for settlement an informer’s claim for 
compensation under section 619 of the tariff act of 1930 in connection with 
proceeds recovered as a result of the abandonment to the Government as un- 
claimed merchandise under section 491 of the tariff act, of certain coffee shipped 
from the United States to San Juan, Puerto Rico. 

The coffee, presumably of foreign origin and legally imported into the United 
States, was manifested and described in the bill of lading as “21 barrels of 
fatback ” in order to evade the payment of duty in violation of Act No. 77, dated 
May 5, 1931, of the Legislature of Puerto Rico promulgated in accordance 
with the authority set forth in section 319 of the tariff act of 1930. As no one 
claimed the merchandise, it was considered as abandoned to the Government, 
and sold at public auction. A portion of the proceeds of sale, $615.00, has 
been placed on special deposit to be credited to the Puerto Rico tariff fund 
as withheld duties, and the balance, $30.99, has been covered into the United 
States Treasury as surplus funds. 

The department considers that the informer furnished the information which 
resulted in the recovery in question. 

Section 319 of the tariff act of 1930 provides that duties on coffee imported 
into Puerto Rico, including coffee imported from the United States, “shall be 
collected * * * as now provided by law in the case of duties collected in 
Puerto Rico.” 

The department requests your decision on the following questions: 

1. May compensation be paid to an informer, under the provisions of section 
619 of the tariff act, in the case of coffee illegally imported into Puerto Rico 
from the continental United States, it being presumed that the coffee is of 
foreign origin and was legally passed through the customs in the United States 
(free of duty) before being shipped to Puerto Rico? 

2 Shall such moiety be based on the gross amount recovered, less expenses, 
or only on the amount of duties recovered? 

3. Shall such moiety be paid from the Puerto Rico tariff fund or from the 
appropriation for collecting the revenue from customs? 

Please return the department’s file, which is inclosed for your ready refer- 
ence, with your reply. 


Section 619 of the tariff act of June 17, 1930, 46 Stat. 758, provides: 


Any person not an officer of the United States who detects and seizes any 
vessel, vehicle, merchandise, or baggage subject to seizure and forfeiture under 
the customs laws, and who reports the same to an officer of the customs, or who 
furnishes to a district attorney, to the Secretary of the Treasury, or to any 
customs officer original information concerning any fraud upon the customs 
revenue, or a violation of the customs laws perpetrated or contemplated, which 
detection and seizure of information leads to a recovery of any duties with- 
held, or any fine, penalty, or forfeiture incurred, may be awarded and paid by 
the Secretary of the Treasury a compensation of 25 per centum of the net 
amount recovered, but not to exceed $50,000 in any case, which shall be paid 
out of any appropriation available for the collection of the revenue from 
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customs. For the purposes of this section, an amount recovered under a bail $¥ 
bond shall be deemed a recovery of a fine incurred. bi 
It should be noted that the provisions of this section have par- Ww 
ticular reference to duties withheld from, and fines, penalties, and b 
forfeitures imposed for, the use of the United States and are not for b 
application in cases where the amount of duties, fines, penalties, or W 
forfeitures when collected upon information do not accrue to the C 
United States. 1 
In the present case there was involved a sale of unclaimed mer- ii 
chandise so that technically, as stated by the collector of customs in f 
letter of November 2, 1932, the surplus amount of $30.99 must be held I 
as subject to claim under section 493 of the tariff act of 1930. The 
duties in the sum of $615 do not accrue to the United States but a 
were assessed against the coffee under the act of the Legislature of d 
Puerto Rico dated May 5, 1931, and are for disposition under section . 


319 of the tariff act of 1930, providing that such duties shall be 
collected and accounted for as now provided by law in the case of 
duties collected in Puerto Rico. See in this connection 22 Comp. 
Dec. 74. 

In specific answer to the first question submitted, I have to advise 
that the provisions of section 619 of the tariff act of 1930 have no 
application to a case such as involved in your submission and that, 
therefore, no compensation under that section may be paid to the 
informer. The first question being answered in the negative, the 
other two questions would appear to require no answer, except it may 
be said as to question numbered 3 that the payment of moiety from 
duties collected under the laws of the Legislature of Puerto Rico such 
as involved in the present case is one primarily to be authorized by 
the laws of Puerto Rico and that until proper legislation has been en- 
acted in that connection there is no authority to charge such funds 
with a payment such as here involved. 
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(A-45925) 
MILEAGE—USE OF OWN AUTOMOBILE 





The act of February 14, 1931, 46 Stat. 1103, authorizing the payment of mile- 
age for the use of an employee’s own automobile on official business 
requires that such use must have been previously authorized. This being 
a statutory requirement the administrative approval after the travel was 
performed, when not previously authorized, does not entitle the traveler 
to reimbursement on a mileage basis. 


Comptroller General McCarl to the Secretary of the Navy, February 14, 1933: 


There has been resubmitted for preaudit voucher in favor of Lieut. 
(Junior Grade) Paul E. Leahy, M. C., United States Navy, for 
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$41.33 as reimbursement for the use of his privately owned automo- 
bile performing travel between Chicago, Ill., and Portsmouth, Va., 
upon a mileage basis reduced to the stated cost for the same travel 
by rail. Certification upon preaudit as to the mileage was refused 
by this office October 13, 1932, upon the previous voucher upon 
which $6.25 per diem in lieu of subsistence was found due the officer. 
Certification upon the present voucher was refused December 12, 
1932, for the reason that the officer had not been previously author- 
ized to travel by his personally.owned automobile. The only reason 
for the resubmission is the following statement by the Chief of the 
Bureau of Navigation in his indorsement of January 6, 1933: 

In view of the fact that this officer was traveling to his first duty station 
after being commissioned, and was not aware that he should first obtain per- 
mission to travel via his own auto, this bureau adheres to its opinion as 


expressed in its second indorsement of 22 October, 1932, that this officer should 


not be deprived of reimbursement for travel via his own auto on a mileage 
basis. 


The claim appears to be submitted under the act of February 14, 
1931, 46 Stat. 1103, which provides: 


That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 3 cents per mile for the use of his own motor cycle or 7 cents 
per mile for the use of his own automobile for such transportation, whenever 
such mode of travel has been previously authorized and payment on such 
mileage basis is more economical and advantageous to the United States. This 
act shall take effect July 1, 1931, and all laws or parts of laws are hereby modi- 
fied or repealed to the extent same may be in conflict herewith: 


The travel orders issued to Lieutenant Leahy July 29, 1932, were 
as follows: 


1. After you have received your commission and executed your oath of office 
as an assistant surgeon in the U. S. Navy with the rank of lieutenant junior 
grade, you will proceed to Portsmouth, Va., and report to the medical officer in 
command of Norfolk Naval Hospital for duty. 


2. Report also by letter to the commandant, fifth naval district, for this duty. 
8. The Secretary of the Navy has determined that this employment on shore 
duty is required by the public interests. 


4. A per diem of $5.00 in lieu of actual expenses for subsistence during travel 
will be allowed. 


By letter of the Chief of the Bureau of Navigation, dated Septem- 
ber 12, 1932, to the officer it was attempted to authorize the allow- 
ance of mileage retroactively. 

The commutation of expenses of travel by privately owned auto- 
mobile is not authorized except pursuant to a statute. The statute 
in this case, the act of February 14, 1931, supra, requires that the use 
of the automobile must have been “ previously authorized,” and that 
it must be more economical and advantageous to the Government. 
The travel by privately owned automobile was not previously author- 
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ized in the present case and such previous authorization can not be 
cured by a subsequent approval. Travel by automobile under this 
statute is not for the convenience of the traveler, it is only after a 
determination that travel by privately owned automobile will be 
more economical and advantageous to the Government that the 
department may direct or authorize the use of privately owned 
automobile prior to the travel. The statute is not in any manner 
applicable to travel voluntarily performed by privately owned auto- 
mobile. Reimbursement to Lieutenant Leahy upon a mileage basis 
is not authorized, and the voucher may not be paid. 


(A-46935) 
ECONOMY ACT—FILLING OF VACANCIES 


Presidential approval of the filling of a vacancy restores from the impounded 
fund to the appropriation only the amount of the salary paid the last in- 
cumbent for the remainder of the fiscal year, unless a greater sum has 
been specifically made available by the President, in the absence of which 
the difference between the amount of the salary of the last incumbent and 
the increased rate paid the new appointee constitutes a charge against the 
salary appropriation. 


Comptroller General McCarl to the Secretary of the Treasury, February 15, 

1933: 

There has been forwarded to this office by Carl F. Routzahn, col- 
lector of internal revenue, Standard Form 1079, entitled “ Schedule 
of vacant positions filled by authority of the President of the United 
States,” covering appointment of C. Oscar Steinmetz, effective 
August 22, 1932, at $2,600 per annum, to a position vacated June 30, 
1932, by J. M. Henderson who received $2,500 per annum. The 
amount reported as waived from impoundment is at the rate of 
$2,600 per annum from August 22, 1932, to the end of the fiscal year, 
although the impoundment, effective July 1, 1932, was at the rate of 
only $2,500 per annum. The salary of the position vacated by Mr. 
Steinmetz has been reported for impounding. 

In 12 Comp. Gen. 182, it was held that: 

* * * as the filling of a vacancy with presidential approval necessarily 
requires the payment of the compensation of that position to the appointee, the 
presidential authority for filling the vacancy may be considered, also, as a 
waiver of the impounding of the salary of that position in so far as it is neces- 
sary to inake use of such funds for payment to the new appointee * * *, 
However, the impounding of the salary of the position covering the time the 
position remained vacant is required, unless such impounding be waived 
specifically in writing by the President. 

The presidential authority in this case covers 93 vacancies in the 
Treasury Department, the vacancy here in question being listed as 
“655, deputy collector, Bureau of Internal Revenue, Cleveland, 
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Ohio.” The authority is worded as follows: “ You are hereby 
authorized to make appointments to the following vacant positions.” 
No reference is made to the salaries of the vacant positions. There 
is no specific waiver in writing of the impoundment of any portion 
of the salary of the position for the period prior to the effective date 
of the new appointment. 

The position vacated by Mr. Henderson remained vacant to and 
including August 21, 1932. The compensation “ covering the time 
the position remained vacant” is $354.16. This would leave only 
$2,145.84, available for restoration, unless a greater sum was specifi- 
cally made available by the President. As no such specific presi- 
dential authority appears, the amount waived from impoundment in 
this case should be only $2,145.84, and the balance required to pay 
the increased rate for the new incumbent in the position must be 
charged to the salary appropriation, in the absence of clear showing 
that at the time the matter of the filling of the vacancies was pre- 
sented to the President for approval it was disclosed that all funds 
necessary to pay the salaries of the new appointees would be with- 
drawn from the impounded fund. 

Action will be taken by this office in the audit accordingly. 


(A-47401) 


MEDICAL TREATMENT—PHYSICAL EXAMINATION OF RECRUITS— 
RETIRED MEDICAL OFFICER OF THE ARMY 


The appropriation under “Medical and Hospital Department, 1933,” 47 Stat. 677, 
being available only for “the pay of civilian physicians employed to 
examine physically applicants for enlistment and enlisted men,” is not 
available to pay a retired medical officer of the Army the fees prescribed 
for such services by paragraph 3 d@ (1), Army Regulations 40-505. 

Decision by Comptroller General McCarl, February 27, 1933: 

There is for consideration, on the application of the claimant for 
review, the correctness of settlement of November 30, 1932 (claim 
No. 0229256), by which was disallowed the claim of Maj. Albion 
McD. Coffey, United States Army, retired, for $233 for services 
rendered from August 16 to 31, 1932, in connection with the physical 
examination of applicants for enlistment in the United States Army. 

It appears from the Army Register for 1932 that the claimant 
served in the Army as a contract surgeon, as an officer of the Medical 
Reserve Corps, as an officer of the medical section, Officers’ Reserve 
Corps, and in the emergency army during the World War, from time 
to time from March 13, 1900, to September 16, 1921, when he was 
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appointed a captain, Medical Corps of the Regular Army; that he 
was retired in that grade December 15, 1922, under the acts of June 
80, 1922, 42 Stat. 721, and September 14, 1922, 42 Stat. 840, and that 
he was advanced to the rank of major, the highest rank held by him 
during the World War, under the provisions of the act of June 21, 
1930, 46 Stat. 793, without change in pay or allowances either on the 
active or retired list. 

It also appears that he was on active duty at Philadelphia, pre- 
sumably in connection with the recruiting station there, and was 
being paid the active duty pay and allowances of the grade of 
captain and his length of service when the act of July 14, 1932, the 
annual appropriation act for the Army for the fiscal year 1933, 
47 Stat. 665, became law, and which did not carry any funds specifi- 
cally for pay and allowances of retired officers on active duty, and 
in which it was provided, page 689: 

That hereafter Arlington National Cemetery shall be administered by an 
officer of the Army retired from active service under the provisions of section 
1251, Revised Statutes, detailed on active duty for that purpose, and, in addi- 
tion, one retired officer may be continued on active duty in the office of the 
Chief of Finance, and the appropriation contained in this act for “ Pay, and 
so forth, of the Army,” shall be available for increased pay and allowances to 
other retired officers and enlisted men now on active duty to August 15, 1932, 
inclusive. 

Pursuant to this provision, the claimant was relieved from active 
duty August 15, 1932. 

The claim here under consideration is for the examination of 
applicants for enlistment during the period August 16 to 31, 1932, 
and is presented for payment under the appropriation “ Medical and 
Hospital Department ” as made in the Army appropriation act for 
the fiscal year 1933, 47 Stat. 677, and the provisions of Army Regu- 
lations authorizing payment to civilian physicians for the physical 
examination of applicants for enlistment. The appropriation under 
“Medical and Hospital Department ” is specifically made available 
for— 


the pay of civilian physicians employed to examine physically applicants for 
enlistment and enlisted men and to render other professional services from 
time to time under proper authority; * * *. 


In paragraph 3 of Army Regulations 40-505 are established regu- 
lations for “civilian medical attendance for military patients ” and 
subparagraph d (1) thereof provides: 


The compensation allowed to civilian physicians for the physical examina- 
tion of applicants for enlistment, when such examinations are authorized by 
regulations or orders, will not exceed the following rates: For single examina- 
tions $2, and $1 for each additional examination made on the same day. A 
physician employed at different recruiting stations will be allowed these rates 
in full for the examinations at each station. * * * 
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The claim, stated in the form of a voucher, was forwarded from 
the Army recruiting station, 261 North Broad Street, Philadelphia, 
and is certified correct “that the men examined were applicants for 
enlistment” “and that the services of a medical officer or contract 
surgeon of the Army could not be obtained because none were avail- 
able. Authority par. 3d (1) A. R. 40-505,” and “ General Author- 
ity: Ltr AGO Oct. 24, 1921” by Col. F. G. Turner, Cavalry, DOL, 
recruiting officer. The order of October 24, 1921, cited, was issued 
by The Adjutant General of the Army, and is as follows: 


1. At posts, camps, or stations where no medical officers are stationed or 
available in the immediate vicinity for that purpose the employment of a 
civilian physician for the purpose of making the necessary physical examination 
of applicants for enlistment and reenlistment is authorized at a cost not to 
exceed two dollars ($2.00) for a single physical examination and such amount 
as may be deemed advisable but not to exceed one dollar ($1.00) for each addi- 
tional examination that may be made on the same day. Where a physical 
examination upon discharge is required under existing instructions and a 
medical officer is not available for the purpose the employment of a civilian 
physician under this authority in the case of immediate reenlistment will be 
made for both discharge and reenlistment, one examination to serve for both 
purposes. Attention is invited to the particular advantage of this authority 
in the cases of R. O. T. C. enlisted men. 

2. Vouchers will be prepared on Form No. 354, and forwarded to the office 
of the Surgeon General for settlement. 

3. The employment as civilian physicians, ‘under this authority, of Medical 
Reserve Corps officers inactive is preferred. 


The surgeon of the Third Corps Area, to whom the voucher was 


submitted, transmitted it to the Surgeon General of the Army with 
the statement: : 


I know of no authority in law for the employment of a retired officer on this 
duty. On the contrary there is a positive prohibition in the law passed in 
the last session of Congress. 

The matter was submitted for direct settlement by this office and 
was disallowed on the supposed ground that payment was prohibited 
under section 212 of the economy act, 47 Stat. 406. Whether the case 
comes within the provisions of that law can not be ascertained from 
the papers submitted. What the terms of the employment, informal 
or formal, between the recruiting officer and the claimant may have 
been are not submitted, and whether such arrangement resulted in 
claimant holding a “ position” under the United States within the 
meaning of section 212 of the economy act can not be determined. 
But, independently of that statute, the claim may not be allowed 
under the appropriation cited. That appropriation is available 
only for the payment of “civilian physicians.” A retired Army 
officer is not a civilian. See section 2 of the national defense act, as 
amended June 4, 1920, 41 Stat. 759; section 1256, Revised Statutes; 
Badeau v. United States, 130 U. S. 489; In re Tyler’s Motion, 18 
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C. Cls., 25; Jn re Winthrop, 31 C. Cls. 35. The Congress has not 
made an appropriation under “ Medical and Hospital Department,” 
or otherwise, to employ retired medical officers of the Army to 
examine applicants for enlistment during the period subsequent to 
August 15, 1932. 

The disallowance of the claim must be and is sustained. 


(A-47417) 


ECONOMY ACT—5-DAY WEEK—INAUGURATION DAY—GOVERN- 
MENT PRINTING OFFICE 


Per hour employees of the Government Printing Office on a 5-day week are 
entitled to pay for Inauguration Day, Saturday, March 4, 1933, computed 
on a 5-day week basis, that is one-fifth of the regular weekly pay. 

For work performed on Inauguration Day, 1933, hourly employees of the Gov- 
ernment Printing Office will be entitled to twice their regular rate of com- 
pensation computed on a 5-day week basis under the terms of section 101 
(a) of the economy act, one rate for the statutory holiday, and the other 
rate for the work performed, and they would be required to take off equiva- 
lent time in order ultimately to reduce the working week of March 4 to 
five days. 

As annual employees are not granted pay or compensatory time for holidays 
by statute, annual employees of the Government Printing Office on a 5-day 
week are not entitled to compensatory time for Inauguration Day, 1933. 


Comptroller General McCarl to the Public Printer, February 28, 1933: 


Consideration has been given to your letter of February 16, 1933, 
as follows: 


The act of January 12, 1895 (U. S. C., title 44, sec. 44) makes an absolute 
grant to employees of the United States Government Printing Office of their 
regular rate of compensation for the holidays mentioned therein without per- 
formance of any work on such holidays. (Comptroller General’s decision 
A-43055, July 12, 1932.) 

Practically all employees of the Government Printing Office (both annual and 
hourly) are employed on the 5-day week as provided in section 101 (a) of the 
economy act for fiscal year 1933. A few of these employees are required by 
emergencies to work on Saturdays and take off equivalent time in the following 
week. 

Inauguration Day, March 4, 1933, falls on a Saturday. 

In view of all the above facts, your advice is requested on the following 
questions : 

1. Is an hourly employee who works five days in the week and is paid there- 
for at the prorated rate entitled to receive in addition to such rate any pay 
for Inauguration Day if he does no work on that day, and if so, at what rate? 

2. If an hourly employee has worked five days during the week and is paid 
therefor at the prorated rate, and then works part or all of Inauguration Day, 
what rate (prorated or overtime) would he receive for that working time, and 
would he be required to subsequently take off equivalent time in order to ulti- 
mately reduce the working week of March 4 to five days? 

3. Is an annual employee on the 5-day week plan entitled to any time off 
subsequent to and in lieu of the Inauguration Day holiday for which, although 
he does not work, he nevertheless has 1/11th of his salary deducted from his 
pay? 
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Section 46 of the act of January 12, 1895, 28 Stat. 607, provides: 


The employees of the Government Printing Office shall be allowed the follow- 
ing legal holidays with pay, to wit: The first day of January, the twenty-second 
day of February, the fourth day of July, the twenty-fifth day of December, 
Inauguration Day, Memorial Day, Labor’s Holiday, and such day as may be 
designated by the President of the United States as a day of public fast or 
thanksgiving. 


The decision of July 12, 1932, 12 Comp. Gen. 22, provides: 


The act of January 12, 1895, 28 Stat. 607, quoted in your submission, makes 
an absolute grant to employees of the Government Printing Office of their 
regular rate of compensation for the holidays mentioned therein without per- 
formance of any work on such holidays. The restriction on the rate of com- 
pensation contained in section 211 (1) of the act of June 30, 1932, Public 
No. 212, 47 Stat. 406, also quoted in your submission, is against a higher rate 
of pay for overtime work and “for work on Sundays and holidays.” The 
latter statute does not supersede nor render inoperative the former statute, 
there being no inconsistency or conflict between the two statutes coming 
within the terms of section 802 of the latter statute. 

Accordingly, you are authorized to pay per diem employees of the Govern- 
ment Printing Office who are required to work on one of the holidays mentioned 
in the act of January 12, 1895, for time worked on such day at their regular 
rate of compensation (not “price and one-half”) in addition to the regular 
pay for the holiday. * * * 

See, also, 12 Comp. Gen. 117, and the decision of August 8, 1932, 
12 Comp. Gen. 204, 206, in which it was stated: 

* * * It may be stated generally that in so far as the right of per diem 
employees to pay for these statutory holidays is concerned there is no dif- 
ference between those working on a 5-day week basis and those working on a 
54-day week basis. 

When a statutory holiday falls on Saturday, compensation for the 
day is to be computed as for a holiday, rather than as for a Saturday, 
in so far as per diem or per hour employees are concerned, per hour 
employees being considered as per diem within the meaning of the 
statutes granting pay for holidays. 

Your numbered questions are answered as follows: 

1. Yes, at the same rate as for other days computed on a 5-day 
week basis, that is, at 4 of the regular weekly pay. Section 211 (a) 
(1) of the Economy Act, 12 Comp. Gen. 11, 15. 

2. For work performed on Inauguration Day, 1933, hourly em- 
ployees of the Government Printing Office will be entitled to twice 
their regular rate of compensation computed on a 5-day week basis 
under the terms of section 101 (a) of the economy act, one rate for 
the statutory holiday, and the other rate for the work performed, and 
they would be required to take off equivalent time in order ultimately 
to reduce the working week of March 4 to five days. 

3. Annual employees are not granted pay or compensatory time 
for holidays by statute. Hence, this question is answered in the 
negative. 

5919°—33——35 
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(A-47488) 
ECONOMY ACT—TRAVELING EXPENSES—TIPS TO STEWARDS 


Reimbursement for tips to stewards on ocean liners given at the termination of 
a voyage after June 30, 1932, is prohibited by section 207 of the economy 
act, 47 Stat. 405, and by Executive Order No. 5870 of June 30, 1932, not- 
withstanding that the voyage began prior to July 1, 1932. 


Comptroller General McCar!l to the Secretary of State, February 28, 1933: 





There has been received your letter of February 17, 1933, as 
follows: 














The question has come up in the administrative examination of the accounts 
of the Foreign Service officers of the department as to whether a charge for 
tips on a steamer in connection with a journey which began prior to July 1, 
1932, and terminated on or subsequent to that date, the tips being paid at the 
termination of the journey, should be pro-rated or whether the entire charge 
should be disallowed, in accordance with Executive Order No. 5870 dated 
June 30, 1932. 

The department would appreciate being informed as soon as possible of 
your decision in this matter. 


Sections 207, 208, and 210 of the economy act of June 30, 1932, 
47 Stat. 405 and 406, provide: 


Sec. 207. Section 3 of the subsistence expense act of 1926, approved June 3, 
1926 (44 Stat. 688, 689), is hereby amended to read as follows: 

“Sec. 3. Civilian officers and employees of the departments and establishments, 
while traveling on official business and away from their designated posts of 
duty, shall be allowed, in lieu of their actual expenses for subsistence and all 
fees or tips to porters and stewards, a per diem allowance to be prescribed by 
the head of the department or establishment concerned, not to exceed the rate 
of $5 within the limits of continental United States, and not to exceed an 
average of $6 beyond the limits of continental United States.” 

Src. 208. Sections 4, 5, and 6 of the said subsistence expense act of 1926 are 
hereby repealed, and section 7 thereof is hereby amended by striking out the 
reference therein to actual expenses so that the section, as amended, will read 
as follows: 

“Sec. 7. The fixing and payment, under section 3, of per diem allowance, or 
portions thereof, shall be in accordance with regulations which shall be pro- 
mulgated by the heads of departments and establishments and which shall be 
standardized as far as practicable and shall not be effective until approved 
by the President of the United States.” 































* * * * * * 















Seo. 210. The provisions of all acts heretofore enacted inconsistent with 
sections 207, 208, and 209 are, to the extent of such inconsistency, hereby 
repealed, and such sections shall take effect on July 1, 1932. 


By Executive Order No. 5870 of June 30, 1932, the President of 
the United States continued in effect the Standardized Government 
Travel Regulations, subject to the following three conditions: 


(1) All provisions relating to reimbursement of actual expenses for sub- 
sistence are revoked. 

(2) Per diem in lieu-of actual expenses for subsistence may be allowed not 
to exceed the rate of $5 within the limits of continental United States, and not 
to exceed an average of $6 beyond the limits of continental United States. 

(3) Reimbursable transportation charges will not include gratuitous fees or 
tips of any kind. 
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While tips to stewards on ocean vessels are customary, they are, 
nevertheless, gratuities; that is to say, they do not constitute a con- 
tractual obligation. Prior to July 1, 1932, tips for ocean or coastwise 
voyages were limited to not exceeding 10 per cent of the minimum 
first-class fare and were not dependent upon the number of days 
occupied on the voyage. Accordingly, there would be no basis for 
prorating such tips when the voyage began prior to July 1, 1932, 
but continued until after that time, even if such prorating were other- 
wise authorized; and as such tips are paid at the termination of the 
voyage at which time reimbursement therefor was specifically pro- 
hibited by statute and by Executive order, reimbursement may not 
be made for any portion of the tips given at the termination of such 
a voyage after June 30, 1932. 


(A-43105) 


COMPENSATION—BAILIFFS 


The payment of per diem compensation to bailiffs for days when the court is 
not actually in session and the judge present and presiding, or present 
in chambers, being specifically prohibited by statute, such payments are 
not “extraordinary expenses” “the payment of which is not specifically 
provided for” within the purview of section 846, Revised Statutes, and 
accordingly such payments may not be legalized by special taxation and 
approval by the President of the United States under said section. 


Comptroller General McCarl to the Attorney General, March, 1, 1933: 


There has been received, by reference from your office of Sep- 
tember 16, 1932, what purports to be a special taxation by the 
court and the approval by the President of the United States under 
section 846, Revised Statutes of expenditures aggregating $50, 
credit for which was disallowed in the accounts of United States 
Marshal Paul H. Creswell by settlement of May 26, 1932, which 
settlement was sustained by decision of this office September 3, 1932. 

The expenditures consisted of compensation paid to three bailiffs 
in charge of a sequestered jury for Saturdays and Sundays in 
March, 1931, when the court was not actually in session, in direct 
contravention of the provision in the appropriation for pay of bail- 
iffs and criers for the fiscal year 1931, act of April 18, 1930, 46 Stat. 
190, which reads: 

* * * Provided, That no per diem shall be paid to any bailiff or crier 
unless the court is actually in session and the judge present and presiding or 
present in chambers. 

Section 846, Revised Statutes, provides: 

* * * That where the ministerial officers of the United States have or 
shall incur extraordinary expense in executing the laws thereof, the payment 


of which is not specifically provided for, the President of the United States 
is authorized to allow the payment thereof under the special taxation of 
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the district or circuit court of the district in which the said services have 
been or shall be rendered, to be paid from the appropriation for defraying 
the expenses of the judiciary. 

It is believed the application of the statutes above quoted to 
the facts in the instant case could not have been brought to your 
attention and the attention of the President in connection with his 
action of September 15, 1932, as it is to be noted the authorization 
for special taxation by the court and allowance by the President 
relate only to “extraordinary expenses” incurred in executing the 
laws, “the payment of which is not specifically provided for.” 
Employment of bailiffs or others to take charge of a sequestered 
jury is not “extraordinary expense”—and such employment is 
specifically provided for, but clearly prohibited by the act of April 
18, 1930, supra, ““* * * unless the court is actually in session 
and the judge present and presiding or present in chambers.” The 
authority for special taxation under section 846, Revised Statutes, 
was not intended, of course, for use to overcome a specific prohibition 
by the Congress such as appears in the act of April 18, 1930, supra. 
See 3 Comp. Gen. 443. 

In specifically prohibiting the payment of per diem to bailiffs 
or criers when the court is not actually in session and the judge 
present and presiding or present in chambers, the Congress doubtless 
intended that at such times the marshal or a deputy marshal should 
perform any necessary service in connection with a sequestered 
jury. 

The misunderstanding is to be regretted but in view of the facts 
appearing and the clear provisions of the act of April 18, 1930, 
supra, the decision of September 3, 1932, must be adhered to. The 
appropriation employed was not available for the payments made 
and the marshal should promptly deposit the amount thereof. 


(A-47526) 


TRAVEL EXPENSES—NAVAL RESERVISTS ON DUTY WITHOUT PAY 





Under the Naval Reserve act of February 28, 1925, 43 Stat. 1083, 1085, no mileage 
transportation or subsistence is authorized for members of the Naval Re- 
serve in traveling to or from training duty “ without pay.” 


Comptroller General McCarl to the Secretary of the Navy, March 1, 1933: 


There has been received your letter of February 21, 1933, as 
follows: 


At the present time approximately 136 enlisted naval reservists are per- 
forming training duty, without pay, on board the ‘U. 8S. S. Wyoming and are be- 
ing furnished subsistence in kind while actually on board. It is desired to 
furnish these men with transportation to their homes upon detachment from 
such duty. Some of these men will be detached at New Orleans, La., about 
March 7, 1933, and the remainder will be detached upon arrival of the U. 8. 8. 
Wyoming at the navy yard, New York, N. Y., about March 22, 1933. 
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An examination of the various provisions of the Naval Reserve act approved 
February 28, 1925 (43 Stat. 1080, et seq.), with particular reference to sec- 
tions 11 and 20 of that act as set forth in U. 8S. Code, title 34, sections 759 and 
781, and to those provisions of the current naval appropriation act approved 
June 30, 1932 (47 Stat. 425, 431), making appropriations for transportation and 
subsistence of Naval Reserve personnel, raises a doubt as to the availability of 
existing Naval Reserve appropriations to cover the cost of furnishing trans- 
portation for such naval reservists to their homes together with subsistence or 
cash in lieu thereof. 

In view of the above, your decision is respectfully requested as to whether or 
not existing Naval Reserve appropriations are available— 

(1) To furnish transportation to enlisted naval reservists to and from au- 
thorized training duty, without pay? 

(2) To furnish such naval reservists with subsistence or cash in lieu thereof 
while in a travel status to and from authorized training duty, without pay, (a) 
transportation also having been furnished, (b) transportation not having been 
furnished? : 

In the event the above questions are decided in the affirmative, your further 
decision is requested upon the question as to whether or not the expenses of 
transportation, as authorized by law, and/or subsistence may also be furnished 
officers of the Naval Reserve while traveling to and from authorized training 
duty, without pay. 

As previously indicated, some of the enlisted naval reservists on board the 
U. S. S. Wyoming will be detached from that vessel at New Orleans about 
March 7, 1933. In view of this fact, it is requested that this matter be con- 
sidered as urgent and that your decision thereon be expedited accordingly. 


Relative to pay and allowances of members of the Naval Reserve 
and the Fleet Naval Reserve while performing training duty, the act 
of February 28, 1925, 43 Stat. 1083, 1085, provides as follows: 


Sec. 11. That commissioned officers of the Naval Reserve when employed on 
active duty or on training duty, with pay, or when employed in authorized 
travel to and from such duty, shall be deemed to have been confirmed in grade 
and qualified for all general service and shall receive the pay, allowances, in- 
cluding longevity pay, as provided by law for the reserve forces of the United 
States, and shall when traveling under orders receive transportation in kind, 
mileage or actual expenses as provided by law for travel performed by officers 
of the regular Navy. Warrant officers and men of the Naval Reserve when em- 
ployed on active duty or on training duty with pay or when employed in au- 
thorized travel to and from such duty shall receive ‘the same pay and allow- 
ances as received by warrant officers and enlisted men of the regular Navy of 
the same rank, grade, or rating, and of the same length of service which shall 
include service in the Navy, Marine Corps, Coast Guard, Naval Reserve Force, 
Naval Militia, National Naval Volunteers, Marine Corps Reserve, or Naval 
Reserve: °* * *. 

Seo. 20. That in time of peace, except as herein otherwise provided, officers 
and enrolled and enlisted men of the Fleet Naval Reserve shall be required to 
perform such training duty, not to exceed fifteen days annually, as may be 
prescribed by the Secretary of the Navy, unless excused therefrom for good 
and sufficient reasons by direction of the Secretary of the Navy: Provided, 
That they may be given additional training or other duty, either with or with- 
out pay, as may be authorized, with their consent, by the Secretary of the 
Navy: Provided further, That when authorized training or other duty without 
pay is performed by officers or men they may, in the discretion of the Secre- 
tary of the Navy, be furnished subsistence in kind or commutation thereof 
at a rate to be fixed from time to time by the Secretary of the Navy * * *. 


The act of June 30, 1932, 47 Stat. 425, making appropriation 
for the Naval Reserve for the fiscal year ending June 30, 1933, 
provides: 


For expenses of organizing, administering, and recruiting the Naval Reserve 
and Naval Militia; pay and allowances of officers and enlisted men of the Naval 
Reserve when employed on authorized training duty; mileage for officers 
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while traveling under orders to and from training duty; transportation of 
enlisted men to and from training duty, and subsistence and transfers en 
route, or cash in lieu thereof; subsistence of enlisted men during the actual 
period of training duty; subsistence of officers and enlisted men of the Fleet 
Naval Reserve while performing atithorized training or other duty without 
ka tabee tee 

Section 11 of the substantive law thus expressly authorizes trans- 
portation for enlisted men and mileage for officers of the Naval 
Reserve for travel involved in performance of training duty “ with 
pay;” and, under section 20, when training or other duty “ without 
pay ” is performed by officers or men of the Fleet Naval Reserve, 
they may be furnished “ subsistence in kind or commutation thereof.” 
By reason of the assimilation in section 11 of their pay and allow- 
ances to men of the Regular Navy, subsistence in kind is authorized 
for men of the Naval Reserve on training duty “with pay.” Officers 
however, under section 11, are not entitled to subsistence in kind and 
the fact that subsistence in kind is extended to both officers and men 
under section 20 for duty without pay and no other allowances 
are expressly included indicates a legislative intent to limit all 
expenses to the Government furnishing subsistence in kind for 
such duty. In other words, applying the maxim ewpressio unius 
est exclusio alterius as an aid in discovering the legislative intent, 
it must be concluded that the express authorization of transportation 
of members ordered to training duty “with pay ” under section 11, 
and the authorization of subsistence only for members ordered to 
training duty “ without pay ” under section 20, precludes any other 
allowance than subsistence in kind for members ordered to training 
duty “ without pay,” during the period of training duty. This con- 
struction is consistent with the appropriation which provides for 
transportation and subsistence for men on training duty with pay 
and “subsistence [only] of officers and enlisted men of the Fleet 
Naval Reserve while performing authorized training or other duty 
without pay.” See, also, A-29117, October 22, 1929, to the Secretary 
of the Navy, wherein it was stated in effect that there is no au- 
thority under the Naval Reserve appropriation to pay mileage to an 
officer of the Naval Reserve on active duty without pay. 

Accordingly, you are advised that mileage transportation or sub- 
sistence is not authorized for members of the Naval Reserve in 
traveling to or from training duty “ without pay.” 


(A-46681) 
PRINTING AND BINDING—REPORTS TO CONGRESS 
Reports made to the Congress by the War Department of the various prelimi- 


nary examinations and surveys authorized and directed by the terms of the 
river and harbor acts, which are distributed partly to the Congress and 
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partly to the War Department, the very nature of which requires their 
preservation and utility in printed form, and are practically indispensable 
to the execution of the authorized work by the War Department, are to be 
regarded as reports emanating from the War Department within the 
meaning of joint resolution of March 30, 1906, 34 Stat. 825, the cost of 
whieh is required to be charged under appropriations for the War Depart- 
ment. 12 Comp. Gen. 51, distinguished. 


Comptroller General McCarl to the Secretary of War, March 6, 1933: 


Consideration has been given to your letter of January 9, 1933, as 
follows: 


In view of the decision contained in your letter of July 16, 1932 (A-42977), 
to the Secretary of the Treasury, in which it is held that the cost of printing 
House Document No. 134, Seventy-second Congress, first session, is not a 
proper charge against the appropriation for printing and binding for the 
Treasury Department; and of prior decisions of the same tenor, your decision 
is requested whether the cost of printing and binding of the reports on pre- 
liminary examinations and surveys, authorized and directed by Congress in 
river and harbor acts, including the reports authorized and directed by the 
river and harbor act of January 21, 1927, on surveys in accordance with House 
Document No. 308, Sixty-ninth Congress, first session, is properly chargeable to 
the War Department appropriations for printing and binding. 

It is the usual practice of Congress to direct the printing of the reports made 
in accordance with such legislation when the report finds that improvement is 
advisable in the interests of commerce and of navigation. The printed report is 
primarily for the use of Congress and its committees in determining the advis- 
ability of authorizing the improvement proposed. Upon such authorization the 
reports are of interest and importance to the department for distribution to its 
officers charged with the improvement, since they set forth in exact terms the 
details of the project authorized. 

The special surveys made under the direction of the river and harbor act of 
January 21, 1927, under the provisions of House Document No. 308, Sixty-ninth 
Congress, first session, are in a somewhat different category. These reports 
are directed to the formulation of general plans for the most‘effective naviga- 
tion improvement of navigable streams of the United States and their tribu- 
taries whereon power development appears feasible and practicable, and the 
prosecution of such improvement in combination with the most efficient devel- 
opment of potential water power, the control of floods and the needs of irriga- 
tion. These reports present comprehensive data relating to the utilization of 
the stream for all purposes, and are generally quite voluminous. Except in a 
few cases they do not present the advisability of immediate projects for im- 
provement, but their printing is desirable to make available to the public the 
information which they contain. Until the department advised Congress that 
the funds available for printing and binding could not meet the printing of 
such documents, they were ordinarily ordered to be printed. 

Because of the limitation of the War Department appropriation for printing 
and binding, the statement is now made, in transmitting to Congress the re- 
ports on examinations and surveys, including the surveys made under the pro- 
visions of House Document 308, that: 

“The funds available to the War Department under the appropriation 
‘Printing and Binding, War Department,’ fiscal year 1933, for the printing 
of reports of this character the cost of which is chargeable to the above named 
appropriation, as required by Public Resolution No. 13, approved March 30, 
1906, are insufficient to provide for the printing of this report.” 


In your supplemental report of February 16, 1933, you state: 


I have your letter dated January 23, 1933, requesting additional facts rela- 
tive to my request for a decision as to whether the cost of printing and binding 
of the reports on preliminary examinations and surveys, authorized by Con- 
gress in river and harbor acts, is properly chargeable to the War Department 
appropriation for printing and binding. 







Sateen 


esrenecaurseeers 


542 DECISIONS OF THE COMPTROLLER GENERAL 


The distribution of the reports on preliminary examinations and surveys 
relating to river and harbor and flood projects, including the surveys author- 
ized by House Document 308/69/1 and section ten of the flood-control act of 
May 15, 1928, is made as follows: 


The cost of the composition and electrotyping on these jobs has been charged 
to the appropriation for “ Printing and binding, War Department.” It is under- 
stood that Congress pays the Public Printer for the cost of the paper and press- 
work on the copies furnished it. 

It has been the practice of the department while these reports are in the 
press to requisition three hundred (300) additional copies, the cost of the paper 
and presswork for which has been charged to funds allocated to the Office of 
the Chief of Engineers for “ Printing and binding, War Department.” 

The work of the War Department in the administration of river and harbor 
work is materially aided by the use of printed copies of these reports. 

Your attention is also invited to the provisions of section ten of the flood- 
control act relating to Mississippi River and tributaries, approved May 15, 
1928, which extends the effect of House Document 308/69/1, referred to in my 
letter of January 9, 1932. 


The act of January 21, 1927, 44 Stat. 1010, 1015, provides: 


That the following works of improvement are hereby adopted and authorized, 
to be prosecuted under the direction of the Secretary of War and supervision 
of the Chief of Engineers, in accordance with the plans recommended in the 
reports hereinafter designated : 


. * 2 * + * * 


Surveys in accordance with House Document Numbered 308, Sixty-ninth 
Congress, first session, and including in the streams mentioned in said docu- 
ments the following streams: 


Section 10 of the act of May 15, 1928, 45 Stat. 538, provides: 


That it is the sense of Congress that the surveys of the Mississippi River and 
its tributaries, authorized pursuant to the act of January 21, 1927, and House 
Document Numbered 308, Sixty-ninth Congress, first session, be prosecuted as 
speedily as practicable, and the Secretary of War, through the Corps of Engi- 
neers, United States Army, is directed to prepare and submit to Congress at 
the earliest practicable date projects for flood control on all tributary streams 
of the Mississippi River system subject to destructive floods which projects 
shall include: The Red River and tributaries, the Yazoo River and tributaries, 
the White River and tributaries, the Saint Francis River and tributaries, the 
Arkansas River and tributaries, the Ohio River and tributaries, the Missouri 
River and tributaries, and the Illinois River and tributaries; and the reports 
thereon, in addition to the surveys provided by said House Document 308, 
Sixty-ninth Congress, first session, shall include the effect on the subject of 
further flood control of the lower Mississippi River to be attained through the 
control of the flood waters in the drainage basins of the tributaries by the 
establishment of a reservoir system; the benefits that will accrue to naviga- 
tion and agriculture from the prevention of erosion and siltage entering the 
stream; a determination of the capacity of the soils of the district to receive 
and hold waters from such reservoirs; the prospective income from the dis- 
posal of reservoired waters; the extent to which reservoired waters may be 
made available for public and private uses; and inquiry as to the return flow 
of waters placed in the soils from reservoirs, and as to their stabilizing effect 
on stream flow as a means of preventing erosion, siltage, and improving navi- 
gation: Provided, That before transmitting such reports to Congress the same 
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shall be presented to the Mississippi River Commission, and its conclusions 
and recommendations thereon shall be transmitted to Congress by the Secretary 
of War with his report. 


It is understood that reports of surveys when completed are made 
to the Congress, which refers them to the Committee on Rivers and 
Harbors, House of Representatives, and orders them to be printed. 
You have forwarded a number of such printed reports, the last of 
which being House Document No. 190 covering the Cheyenne River, 
S. Dak. and Wyo., which was referred to the committee and ordered 
to be printed December 16, 1931. It appears that the cost of compo- 
sition and presswork on this report was $2,631.93, which was charged 
under the printing appropriation for the War Department. 

Joint Resolution dated March 30, 1906, 34 Stat. 825, provides as 
follows: 


That hereafter, in the printing and binding of documents or reports emanat- 
ing from the executive departments, bureaus, and independent offices of the 
Government, the cost of which is now charged to the allotment for printing and 
binding for Congress, or to appropriations or allotments of appropriations other 
than those made to the executive departments, bureaus, or independent offices 
of the Government, the cost of illustrations, composition, stereotyping, and 
other work involved in the actual preparation for printing, apart from the 
creation of manuscript, shall be charged to the appropriation or allotment of 
appropriation for the printing and binding of the department, bureau, or in- 
dependent oflice of the Government in which such documents or reports origi- 
nate; the balance of cost shall be charged to the allotment for printing and 
binding for Congress, and to the appropriation or allotment of appropriation of 
the executive department, bureau, or independent office of the Government, in 
proportion to the number delivered to each; the cost of any copies of such 
documents or reports distributed otherwise than through Congress,. or the 
executive departments, bureaus, and independent offices of the Government, if 
such there be, shall be charged as heretofore: Provided, That on or before the 
first day of December in each fiscal year each executive department, bureau, 
or independent office of the Government to which an appropriation or allot- 
ment of appropriation for printing and binding is made, shall obtain from the 
Public Printer an estimate of the probable cost of all publications of such de- 
partment, bureau, or independent office now required by law to be printed, and 
so much thereof as would, under the terms of this resolution, be charged to 
the appropriation or allotment of appropriation of the department, bureau, or 
independent office of the Government in which such publications originate, 
shall thereupon be set aside to be applied only to the printing and binding of 
such documents and reports, and shall not be available for any other purpose 
until all of such allotment of cost on account of such documents and reports 
shall have been fully paid. 

This resolution shall be effective on and after July first, nineteen hundred 
and six, 


In decision of July 16, 19382, 12 Comp. Gen. 51, on the basis of 
which your request for decision is based, it was held as follows 
(quoting from the syllabus) : 


Annual or other periodical reports from an executive department or office 
of the Government specifically required by, and for the exclusive use of the 
Congress, not required by law or intended to be distributed or delivered partly 
to the Congress and partly to the department, bureau, or independent office 
from which originated, are not “ reports emanating from the executive depart- 
ments, bureaus, and independent offices of the Government” within the mean- 
ing of the joint resolution of March 30, 1906, 34 Stat. 825, the cost of which 
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is required to be charged against appropriations for the department or oftice 
from which emanating, but when ordered printed by the Congress, payment of 
the cost thereof is for the consideration of the Joint Committee on Printing 
under the terms of section 2 (7) of the act of March 1, 1907, 34 Stat. 1012. 

The facts presented in that case disclosed that the report was made 
at the specific request of the Congress and ordered to be printed for 
the exclusive use of the Congress, the Public Health Service having 
no need for a printed copy in the execution of the duties imposed 
upon it. Furthermore, the report contained data not previously 
requested by the Congress and there was no warning or notice in 
advance to the department that the report would be printed by the 
Congress. 

In the instant matter, a number of reports are required to be 
made to the Congress of the various surveys ordered, the very nature 
of which requires their preservation and utility in printed form, and 
which not only aid the Congress in providing the necessary appro- 
priations, but also would appear to be practically indispensable to 
the execution of the authorized work by the War Department. It 
is noted copies of the reports are distributed to the War Department. 
The act of May 15, 1928, swpra, and the past practice of printing all 
reports ordered under said statute, constitute an advance notice to 
the War Department that the reports required by the Congress will 
be printed. In view thereof, it is to be assumed that the estimates 
on the basis of which the printing appropriation for the War 
Department was provided included the cost of printing these reports. 

Accordingly, you are advised that these reports of surveys are 
reports emanating from the War Department within the purview 
of the joint resolution of March 30, 1906, supra. 

Attention is invited to the provisions of section 302 of the economy 
act of June 30, 1932, placing certain control over printing appropri- 
ations for the fiscal year 1933 with the Director of the Bureau of 
the Budget who is authorized to distribute funds available for 
printing among the several departments and offices as in his judg- 
ment the needs of the service may require. It is suggested that the 
matter of printing these reports be taken up with the director. 


(A-46992) 
COMPENSATION—RESIGNATION OF EMPLOYEE 


Where the resignation of an employee was accepted to take effect at a future 
date and he was notified, the employee’s service legally terminated on that 
date, and a letter thereafter from the department purporting to change the 
effective date to a later date could not operate to restore the employee to 
the service, and thereby entitle him to pay for services rendered between 
the former date and the latter date. 
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Comptroller General McCarl to the Attorney General, March 14, 1933: 


Further reference is made to your letter of January 25, 1933 
(JWG), as follows: 


Under date of January 17, 1933, the General Accounting Office returned to 
this department a voucher in favor of W. A. McSwain, special agent of the 
Bureau of Investigation of this department, in the amount of $155.55 for 
compensation at the rate of $5,600 per annum for the period November 26 to 
December 5. 

The voucher was returned upon preaudit difference statement, without cer- 
tification, with the following statement: 

“When the date of resignation of an employee is once fixed, no subsequent 
yp whether on the part of the employee or employer or both, can change 

e date.” 

The records of the department show that Mr. McSwain tendered his resigna- 
tion as a special agent of the Bureau of Investigation, which resignation was 
accepted on November 1, 1932, effective at the close of business on November 
25, 1932. By request of the Director of the Bureau of Investigation the effective 
date of Mr. McSwain’s resignation was extended to the close of December 5, 
1932. Upon receipt of the preaudit difference statement of January 17th the 
matter was again taken up with the Director of the Bureau of Investigation 
who has furnished a memorandum to the effect that Mr. McSwain remained on 
duty at the Chicago office of the Bureau of Investigation at the request of the 
Director of the Bureau of Investigation after the date originally contemplated 
in order that he might continue the investigation of certain details in connec- 
tion with the Insull case and also to enable him to acquaint his successor with 
all of the facts and circumstances in connection therewith so that the investi- 
gation might be expeditiously handled. 

The action of the General Accounting Office in refusing to certify the voucher 
for settlement is apparently based upon your decision of July 3, 19380 (10 
Comp. Gen. 11), wherein it was held that the date of a resignation of an 
employee when once fixed can not be changed by subsequent action either on the 
part of an employee or the employer or both. This decision was rendered in a 
ease where a resignation was submitted effective at the close of business 
February 27. Under numerous decisions of your predecessor, it has been held 
that an employee in duty status on February 28th is entitled to three days’ 
pay, namely the 28th and a theoretical 29th and 30th day. There is no doubt 
from the information contained in this decision that the purpose of the 
action of the employee and employer was for the sole purpose of giving the 
employee three days’ compensation for Sunday February 28th. In a decision 
of the Comptroller of the Treasury of December 5, 1919 (26 Comp. Dec. 448), 
a somewhat similar decision was rendered. In this case, however, the effective 
date of the resignation was to be extended for the purpose of permitting 
an employee to take a number of days annual leave which had accrued to him. 
The payment in this case was refused, 

In both of the above-mentioned decisions it appears that in each case the 
employee attempted to receive compensation without rendering services to 
the Government therefor. For that reason it is a view of this department 
that neither decision is applicable in Mr. McSwain’s case. Mr. McSwain 
actually rendered service on each and every day during the period from 
November 26th to December 5th and should be entitled to compensation therefor. 
The action of the department was equivalent to a withdrawal of the original 
resignation and the acceptance of a new resignation, effective at a later date, 
continuous service having been rendered during the entire period, at the request 
of the department. 

Your decision on the matter is requested, 


In response to my letter of February 16, 1933, requesting infor- 
mation as to when and by whom action purporting to extend the 
effective date of resignation from November 25 to December 5, 1932, 
was taken, there has been received your letter of February 21, 1933, 
in part as follows: 
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You are advised that the records of the department show that under date of 
October 31, 1932, the Director of the Bureau of Investigation transmitted a 
memorandum to the department requesting that a letter be prepared accepting 
the resignation of Mr. McSwain at the close of business November 25, 1932. In 
view thereof the letter dated November 1, 1932, signed by Assistant Attorney 
General Sisson, accepted his resignation at the close of business November 25, 
1932. The files also contain a memorandum from the Director of the Bureau 
of Investigation dated December 1, 1932, which reads as follows: 

“With reference to my memorandum of October 31, 1932, requesting that the 
resignation of Mr. W. A. McSwain, special agent in the Bureau of Investiga- 
tion, be accepted effective at the close of business November 25, 1932, it is re- 
quested that the same be amended to be effective at the close of business 
December 5, 1932.” 

This memorandum has the pencil approval of the administrative Assistant 
Attorney General. The files also show a copy of letter dated December 3, 
1932, signed by Assistant Attorney General Rugg to the effect that the accep- 
tance of Mr. McSwain’s resignation was thereby amended so that the same 
would be effective at the close of business December 5, 1932. 

Copies of the letters of November 1 accepting the resignation at the close of 
business November 25 and of a letter of December 3 amending the acceptance 
so as to be effective at the close of December 5, are attached to the voucher in 
favor of Mr. McSwain. 


It appears that the resignation of Mr. McSwain was accepted by 
letter of November 1, 1932, to him from the Assistant Attorney Gen- 
eral, which letter, it must be assumed, was received by Mr. McSwain 
before November 25, 1932, the effective date of his resignation. 
Though it appears that Mr. McSwain remained on duty after Novem- 
ber 25, 1932, at the request of the Director of the Bureau of Investi- 
gation, yet it is shown that it was not until December 1, 1932, after 


the effective date of his accepted resignation, that the request of the 
Director of the Bureau of Investigation to change the effective date 
of the resignation was made and it was not until December 3, 1932, 
that the Assistant Attorney General wrote Mr. McSwain that the 
effective date of the resignation was changed to December 5, 1932. 

Mr. McSwain’s service legally terminated November 25, 1932, and 
the said letter of December 3, 1932, could not operate to restore him 
to the service or to change the effective date of his separation. See 
26 Comp. Dec. 310. See, also, 11 Comp. Dec. 349, and decision of 
July 138, 1932, A-43183. Accordingly, payment of salary to Mr. 
McSwain for the period November 26 to December 5, 1982, is not 
authorized. 


(A-47236) 
ECONOMY ACT—LEASES—RENTAL 


The restrictions as to rental payments under section 322 of the economy act 
of June 30, 1932, 47 Stat. 412, are applicable generally to the considera- 
tion for the use of the leased premises exclusive of the value of any 


special services such as heat, light, and janitor services, which may be 
furnished under the lease, 
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Comptroller General McCarl to the Secretary of Agriculture, March 15, 1933: 
There has been received your letter of February 4, 1933, as follows: 


In applying section 322 of the economy act to rental agreements, this depart- 
ment is assuming that the term “rental” as used in the third line thereof 
does not include the cost of such service items as heat, light, water, janitor serv- 
ice, etc. This interpretation is essential because otherwise it would be im- 
possible to rent quarters in a great many small towns in which field offices 
are located. For instance, the value of the light, heat, water, and janitor 
service furnished by the owner of the building which the Forest Service 
occupies in Park Falls, Wisconsin (without including any rental for the 
building itself) exceeds 15% of the market value of the premises occupied. 
There are a number of other cases in the same bureau where the value of the 
service items alone is only slightly under the 15% limitation. The total of 
the service items will usually represent an appreciable percentage of the 
value of the building in cases where the value of the premises occupied is 
low and all of the customary service items are included in the rental agree- 
ment. This is especially true where local depression has reduced market 
values far below the cost of construction; obviously the cost of services under 
such circumstances is not correspondingly lower. 

It is assumed that some evidence of the service value included in a lease 
will be required and I should be glad to know what form this should take. It 
is suggested that the lease or renewal may state separately the rent for the 
building and the charge for such stated services as are to be furnished by 
the lessor, or that a certificate may be submitted by the owner as to the value 
of the services included in the rental. Either of these would be preferable 
to executing a lease for the premises and a separate contract for furnishing 
the related services. 


Section 322 of the economy act of June 30, 1932, 47 Stat. 412, pro- 
vides that after the effective date of said act no appropriation shall 
be obligated or expended for the rent of any building or part of a 


building to be occupied for Government purposes “at a rental in 
excess of the per annum rate of 15 per centum of the fair market 
value of the rented premises at date of the lease.” 

The term “ rental ” is generally understood to refer to the consid- 
eration for the use of the land, or buildings or portions of buildings. 
See City of Providence v. Payne, 134 A. 276, 282, 47 R.I. 444; Guild 
v. Sampson, 122 N.E. 712, 714, 232 Mass. 509. In the absence of a 
provision in the lease expressly so providing the rent does not gener- 
ally entitle the lessee to anything more than the bare use of the prem- 
ises, and it is such rental, that is, the consideration for the bare 
use of the premises, to which section 322 of the economy act is 
applicable. 

In modern practice, however, particularly with reference to por- 
tions of buildings, the lessee finds it desirable to combine with the 
rental agreement an agreement for other services, such as heat, light, 
janitor services, etc. 

In paragraph 6 of the standard form of Government lease space 
is provided for the enumeration of such services as part of the rental 
consideration. In order to separate the rental proper from the 
value of other services, which separation becomes necessary in view of 
said section 322 of the economy act, the value of such services as 
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distinguished from rental of the premises should be specified in the 
lease, and there should be submitted for filing with the lease a show- 
ing as to the reasonable value of such services. It is not necessary 
or desirable that a separate contract be executed for the related serv- 
ices. It is primarily for the administrative office to ascertain in 
each case the fair value of the services in order that such values 
should not be excessively stated in the lease, thereby including a 
portion of the rental consideration for the purpose of defeating the 
proper application of section 322 of the economy act. Where the 
lease covers only a portion of the building it should be accompanied 
by evidence of the cost of such service for the entire building and the 
value of the services to be furnished under the lease should not ex- 
ceed their proper proportion of the total cost of such services. Each 
case, however, will be for consideration upon the facts thereof, it 


appearing impracticable at this time to state a rule to govern all 
cases. 


(A-47427) 


MILEAGE—ROUTES—ARMY OFFICER 

























Where no official route had been prescribed at the time a particular journey 
was performed, the established rule is to compute the mileage over the 
shortest usually traveled route open to travel between the places desig- 
nated, on the basis of the official distances between way stations, and 
where not so established, on the distances as shown by the Official Railway 
Guide. 


Orders purporting to direct mere travel by an officer of the Army over other than 
the shortest usually traveled route as prescribed by law are not effective to 
authorize the payment of mileage for a distance greater than that which 
may properly be established under the law. 


Decision by Comptroller General McCarl, March 15, 1933: 

There is for consideration the question arising in the audit of 
voucher 1859, June, 1932, accounts of Maj. J. B. Harper, Finance 
Department, United States Army, as to the mileage which accrued 
to Maj. Herbert E. Marshburn, Infantry, United States Army, 
under orders from the Adjutant General of the Army, dated March 
8, 1932, over that part of his routing directing him to proceed from 
Allen Academy, Bryan, Tex., via Houston, Tex., Fort Worth, Tex., 
Amarillo, Tex., and Clovis, N. Mex., to New Mexico Military Insti- 
tute, Roswell, N. Mex., and from Shattuck School, Faribault, Minn.., 
via Chicago, IL, to St. John’s Military Academy, Delafield, Wis.. 
the specific duty enjoined being the inspection of the Reserve Officers 
Training Camp units at the institutions named. 

No official route had been established at the time this travel 
was performed, and under the established rule the officer is entitled 





















—  —_— 


—— a —<— 


DECISIONS OF THE COMPTROLLER GENERAL 549 


to mileage computed over the shortest usually traveled route open 
to travel between the places designated for the performance of 
temporary duty, on the basis of the official distance between way 
stations, and where not so established on the distances as shown 
by the Official Railway Guide. A-45901, January 16, 1933. Orders 
purporting to direct mere travel over other than the shortest usually 
traveled route as prescribed by law are not effective to authorize 
the payment of mileage for a distance greater than that which may 
properly be established under the law. 

The payment of mileage is authorized from Bryan, Tex., to Fort 
Worth, Tex., via Ennis, Tex., Official Railway Guide, 187 miles; 
thence to Roswell, N. Mex., Official Table of Distance, 548 miles; 
and from Faribault, Minn. to Delafield, Wis., via Colmar, Iowa, 
Madison, Wis., and Watertown, Wis., Official Railway Guide, 316 
miles; a total distance of 1,051 miles at 8 cents per mile, $84.08, 
less transportation furnished for 1,208 miles at 3 cents per mile, 
$36.24, or in the net amount of $47.84. Payment was made for 
1,443 miles at 8 cents per mile less transportation furnished for 
1,208 miles at 3 cents per mile, $36.24, or in the net amount of $79.20, 
making an overpayment of $31.36. The notice of exceptions showing 
an overpayment of $28.10 is modified accordingly. 


(A-45775) 
COMMISSIONERS—FEES—TRANSCRIPTS IN REMOVAL CASES 


The United States commissioner’s fee of 60 cents provided by the act of May 
28, 1896, 29 Stat. 184, for “ transcript of proceedings, when required by order 
of court and transmission of original papers to court,” is not allowable 
in proceedings for the arrest and removal of an offender to another district 
when mide for and transmitted to the court of the district in which the 
arrest is made, unless such services are specifically required by a rule or 
order of the court. 


Decision by Comptroller General McCarl, March 17, 1933: 

C. F. O’Neal, United States commissioner for the western district 
of Oklahoma, at Lawton, Okla., has requested review of settlement 
No. 0281736, dated July 13, 1932, by which was disallowed the statu- 
tory fee of 60 cents alleged to be due for preparing a transcript of 
proceedings in the case of United States v. H. C. Cotton (Docket No. 
3, p. 15, case No. 242—p. 8 of supplemental account for quarter end- 
ing February 29, 1932), and transmitting same with the original 
papers in the case to the court in that district. 

The record discloses that on complaint filed January 7, 1932, by 
an assistant United States attorney before another commissioner, a 
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warrant of arrest for H. C. Cotton, defendant, was delivered for 
service to the United States marshal, western district of Oklahoma; 
that said defendant was arrested January 13, 1932, at Fort Sill, Okla., 
and on that date brought before United States Commissioner O’Neal 
at Lawton, Okla., for hearing on the charge of having committed 
an offense against the United States on September 10, 1931, at Frog- 
ville, eastern district of Oklahoma; and that at such commissioner’s 
hearing the defendant was bound over to the United States District 
Court for the Western District of Oklahoma for an order of removal 
of the defendant to the United States District Court for the East- 
ern District of Oklahoma, in which district the alleged offense was 
committed. 

Among the fees claimed by the commissioner for services in con- 
nection with such removal case is the statutory fee of 60 cents for 
a transcript of proceedings and for transmission of same and the 
papers to the District Court for the Western District of Oklahoma. 
Claimant insists that he is entitled to the statutory fee under rule 


19 of the District Court for the Western District of Oklahoma, which 
provides that— 


Each United States-commissioner shall keep a full record of all proceedings 
before him, and in all cases promptly transmit to the clerk a complete transcript 
thereof, together with all the papers, a list of the witnesses, and a statement 
of all the costs of the commissioner, marshal, and the witnesses. 

The fees of a United States commissioner are limited to those 
specific services for which the Congress has provided compensation. 
United States v. Patterson, 150 U. S. 65, 69; and Davies v. United 
States, 23 Ct. Cls. 468. The fees to which United States commis- 
sioners are entitled on account of services performed for the Gov- 
ernment are now provided for by the act of May 28, 1896, 29 Stat. 
184,*including a 60-cent fee for a “transcript of proceedings, when 
required by order of court and transmission of original papers to 
court.” 

The commissioner here contends that while the cited rule of court 
in his district requiring the transmission of transcripts and papers 
to court does not in terms specifically mention removal cases it does 
specify “all cases” and that the term “all cases” necessarily in- 
cludes removal cases. A similar contention involving a rule of court 
requiring commissioners to send a transcript to court “in every 
case ” was answered by the Comptroller of the Treasury in decision 
of March 30, 1915, 21 Comp. Dec. 685, 688, as follows: 

It would seem that where an offender is arrested in one district for the sole 
purpose of removal to another district in which charge is pending against him 
there is no occasion for the transmissions of transcript and papers to the court 


in the district in which the arrest is made, said court having no connection 
whatever with the case. This is especially true where bond is given and no 
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order of removal is necessary. Even where an order of removal is required 
it is unnecessary to docket the removal proceeding or to file any papers in 
court. (United States v. King, 147 U. 8S. 676, 682.) If the commissioner’s 
papers and transcript are needed by the judge who hears the application for 
order of removal they will have served their final purpose in his district when 
he shall have taken action on the application. 

Rules of court will not be construed as requiring this apparently unnecessary 
service unless the intent to do so is clear and certain. 

The rule in the southern district of Ohio, as stated by this commissioner, is 
that he shall send a transcript to the clerk of the court in his district “in every 
ease.” Unless and until otherwise judicially decided, this rule will be con- 
strued by this office to apply to cases pending or arising in the southern dis- 
trict of Ohio only, and not to cases pending or arising in other districts. 

It has been held by this office that where transcript and papers are in fact 
sent into the district to which the offender is removed, presumably under rule 
of court, fee for transcript and transmission is allowable. (20 Comp. Dec. 654.) 
It appears as a fact in this case that the transcripts and papers were sent to 
the court in the commissioner’s own district and not into the other district. 
Such transmission is apparently not required by rule and is unnecessary, 

The auditor’s action in disallowing the items is affirmed. 


In this connection see, also, 20 Comp. Dec. 24. This construction 
of the law has been since followed by the accounting and administra- 
tive officers. See decision of May 2, 1924, A-1227, and paragraph 
1654, Instructions to commissioners, 1929. Such decisions would 
appear to be controlling in the instant case, and inasmuch as a trans- 
cript in removal cases does not appear to have been specifically re- 
quired by a rule or order of the court, the necessity for the prepara- 
tion thereof for said court is not established. Under such circum- 
stances the commissioner is not entitled to the statutory fee of 60 
cents claimed for the service in question. ! 

Accordingly, upon review, the disallowance must be and is 
sustained. 


(A-47912) 
RETIREMENT—FOREIGN SERVICE 


Section 26 (f) of the Foreign Service retirement act of February 23, 1931, 
46 Stat. 1211, requiring a percentage reduction in the annuity of Foreign 
Service officers for years they did not contribute to the retirement fund, is 
applicable to periods of service prior to the effective date of the Foreign 
Service act of July 1, 1924. Section 26 (o0),. requiring contribution from 
a retiring officer equivalent to 5 per cent of the salary with interest for 
years of service in the Department of State or as a clerk in a mission or 
consulate, is applicable to periods of service after July 1, 1924, when 
other Foreign Service officers were required to regularly contribute 5 per 
cent of their salaries to the retirement fund. 


Comptroller General McCarl to the Secretary of State, March 20, 1933: 
There has been received your letter of March 13, 1933, as follows: 


John Ball Osborne, Esquire, at present American consul general at Budapest, 
Hungary, will retire from the Foreign Service on June 30, 1933. He was in- 
ducted into the service and took his original oath of office as consul on Decem- 
ber 3, 1889, and resigned effective December 23, 1893. On May 18, 1905, he 
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became chief of the Bureau of Trade Relations in the department, and subse- 
quently on August 22, 1912, was reinstated and took oath as consul at Havre, 
France, and has served continuously since as a career officer. In these circum- 
stances inquiry is made whether credit may be allowed in computing length of 
service for purposes of retirement under the provisions of the act of February 
23, 1931, for services rendered in the Department of State after date of original 
oath of office in a recognized capacity, but following an intervening period 
during which the officer was separated from the service, and then subsequently 
reinstated as a career officer, by merely withholding from the annuity found to 
be payable such proportion of 5 per centum as the number of years in which he 
did not contribute bears to the total length of service as provided by section 26 
(f), of the act under reference or whether it will be necessary for the officer to 
make a special contribution as provided in section 26 (0). 

Section 26 (f) reads in part as follows: 

“Those officers who retire before having contributed for each year of service 
shall have withheld from their annuities to the credit of the Foreign Service 
retirement and disability fund such proportion of 5 per centum as the number 


of years in which they did not contribute bears to the total length of 
services oo a” 


The proviso to section 26 (0) reads as follows: 

“* * * Provided, That service in the Department of State or as a clerk 
in a mission or consulate prior to appointment as a Foreign Service officer 
may be included in the period of service, in which case the officer shall pay 
into the Foreign Service retirement and disability fund a special contribution 
equal to 5 per centum of his annual salary for each year of such employment, 
with interest thereon to date of payment compounded annually at 4 per centum, 
provided that such special contribution shall be subject to the limitations 
established by subdivision (f) of this section.” 

An early response will be much appreciated. 


The present Foreign Service retirement act of February 23, 1931, 
46 Stat. 1211, is an amendment of the original act of May 24, 1924, 
43 Stat. 144, which became effective July 1, 1924, and contained 
provisions identical with those quoted in your submission. These 
two provisions were for the purpose of equalizing the requirements 
of the act between different Foreign Service officers and employees, 
and the quoted provision from section 26 (f) is thus applicable to 
all cases in which the failure to contribute covered periods of 
service prior to the effective date of the act when contributions or 
deductions were not required from the compensation of the em- 
ployees. 6 Comp. Gen. 103. As the service in the Department of 
State, for which credit is claimed by Mr. Osborne occurred prior 
to the effective date of the statute, July 1, 1924, it comes strictly 
within the purview of this section of the statute, and the failure 
to contribute may therefore be adjusted by the withholding of the 
required percentage from his annuity in accordance with paragraph 
26 (f). 

The requirement for a deposit of 5 per cent of the salary together 
with interest, covering the period of service in the Department of 
State as a clerk in a mission or consulate under the proviso to 
section 26 (0) was for the purpose of equalizing claims for the 
benefit of such service with those Foreign Service officers who had 
suffered the regular 5 per cent deduction from their salary during 
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the same period of time, but as the service for which the benefit 
is claimed in the present case did not occur during the period when 
the 5 per cent reduction in compensation was required, section 
26 (o) is not applicable thereto. Your submission is answered 
accordingly. 


(A-47535) 
FEDERAL FARM BOARD—FORECLOSURE OF MORTGAGES 


The proceeds of sale of property acquired by the Federal Farm Board under 
foreclosure of mortgages taken by the board to secure loans may be de- 
posited in the revolving fund to the extent of the unpaid balances on the 
loans with interest thereon; the excess proceeds, if any, should be covered 
into the Treasury as miscellaneous receipts. 


Comptroller General McCarl to the Chairman of the Federal Farm Board, 
March 21, 1933: 
There has been received your letter of February 21, 1933, as 
follows: 


The Federal Farm Board has made a number of loans under the agricultural 
marketing act from the revolving fund on the security of mortgages or deeds of 


trust executed by the borrowing cooperative associations, on property owned 
by them, 


In the event that foreclosure proceedings are instituted in order to protect 
loans made by the board and the property is purchased by the Government at 
foreclosure sale the question has arisen as to whether the Federal Farm Board 
on the sale of the property by the Government will be entitled to have the 
purchase price paid into the revolving fund up to the amount of the unpaid 
balance of the loan made by the board, with interest thereon. In this connec- 
tion attention is called to section 8 (b) of the agricultural marketing act 
which provides that “ Payments of principal or interest upon any such loan or 
advances shall be covered into the revolving fund.” In the opinion of the 
Federal Farm Board this would authorize the payment into the revolving fund 
of an amount equal to the unpaid balance, with interest, on any such loans. 

Your opinion on the foregoing question is respectfully requested. 

It is specifically provided in section 8 (b) of the agricultural 
marketing act of June 15, 1929, 46 Stat. 15, as quoted in your letter, 
that funds received as repayments of loans or advances made from 
the revolving fund, including interest thereon, shall be covered into 
and become a part of the revolving fund, so that the only question 
for consideration in connection with the present matter is whether, 
after the board has, in its attempt to enforce payment, acquired the 
property representing the security of the loan or advance and sub- 
sequently sold the same, the proceeds thereof may be considered as 
repayments of the loans within the meaning of section 8 (b). 

Since the only purpose of or authority for the procedure of fore- 
closing the mortgage, purchasing the property at the foreclosure sale 
and reselling same is to effect a recovery or repayment of the loan or 
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advance, there would appear to be no good reason why a recovery or 
repayment effected in this way should not be covered into the revolv- 
ing fund the same as a recovery or repayment effected in any other 
way. Otherwise, there would result a depletion of the revolving 
fund and an augmentation of the general fund of the Treasury not 
contemplated by the law under which the transaction arose. There- 
fore, in order to carry out the apparent intent of the law I have to 
advise that to the extent of unpaid balances on any such loans or ad- 
vances with interest, the proceeds from sales in such cases may be 
considered as repayments of such loans or advances within the mean- 
ing of section 8 (b), supra, the excess, if any, to be covered into the 
Treasury as miscellaneous receipts. 


(A-47973) 
ECONOMY ACT, AMENDED—JURORS AND WITNESSES 


Jurors and witnesses are not officers or employees of the Government within 
the meaning of the act of March 20, 1933, 48 Stat. 12, and their fees, as 
reduced by section 323 of the economy act of June 30, 1932, as continued 
through the fiscal year 1934, by the act of March 20, 1933, will not be sub- 
ject to further percentage reduction under the terms of section 3 of the 
act of March 20, 1983. i 


Comptroller General McCarl to the Attorney General, March 21, 1933: 


Consideration has been given to your letter of March 17, 1933, as 
follows: 


Referring to section 323 of the economy act of June 30, 1932, which provided 
for a temporary reduction in the fees of jurors and witnesses in the United 
States courts, and to the bill H. R. 2820, 73rd Congress, which is about to be en- 
acted into law, your decision is requested as to whether said jurors and wit- 
nesses are officers or employes of the Government within the meaning of section 
1 of title 2 of said bill, who will be subject to a percentage reduction in pay 
required by section 3 of said title. 

In this connection attention is invited to your decision of September 2, 1932, 
12 Comp. Gen. 322, relating to expert witnesses. 

A prompt reply hereto is requested in order that the department may advise 
disbursing officers of your decision prior to April 1, 1933. 


Section 323 of the economy act of June 30, 1932, which reduced 
the fees of jurors and witnesses, is still in force and has been extended 
through the fiscal year 1934 by section 4 (a) of Title IT of the act of 
March 20, 1933, Public No. 2, 48 Stat. 13, amending section 4 (a) of 
the act of March 3, 1933, Public, No. 428, 47 Stat. 1513. 

Section 1, Title II, of the act of March 20, 1933, provides in part— 

When used in this title— 

(a) The terms “ officer” and “ employee” mean any person rendering services 


in or under any branch or service of the United States Government or the 
government of the District of Columbia, but do not include * * * 
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There follow a number of specific exceptions, none of which are 
involved in the matter here presented. To the extent above quoted, 
the definition of the terms “ officer” or “employee” is the same as 
appears in section 104 (a) of the economy act of June 30, 1932. 

In the decision- of September 2, 1932, 12 Comp. Gen. 322, to which 
you refer, it was held— 

The expert witnesses mentioned in your first paragraph do not render “ serv- 
ices in or under any branch or service of the United States Government or the 
government of the District of Columbia” within the meaning of the definition 
of the terms “ officer” and “employee” in section 104 of the economy act. 
The services which they perform constitute no part of any duty imposed by 
law upon any department or establishment of the Government. They are paid 
by the Government a certain fee to appear and testify as a private individual, 
not as an officer or employee of the Government. You are advised, therefore, 
that such expert witnesses are not officers or employees of the Government 
within the meaning of Title I of the economy act and no part of their fees is 
required to be deducted and impounded under the terms of said section. 

The same principle is applicable to jurors and witnesses generally, 
whose fees were reduced by section 323 of the economy act. You 
are advised, therefore, that jurors and witnesses are not to be re- 
garded as officers or employees of the Government, and their fees as 
reduced by section 323 of the economy act are not subject to further 


reduction under section 3 of Title II of the act of March 20, 1933. 


(A-47718) 


ECONOMY ACT, AMENDED—LEGISLATIVE FURLOUGH—FINAL 
ADJUSTMENT AS OF MARCH 31, 1933 


The unused portion of 18 working days’ legislative furlough for which 
deductions from compensation were made under the terms of section 
101 (b) of the economy act of June 30, 1932, and the rules prescribed 
by the General Accounting Office during the- period July 1, 1932, to 
March 31, 1933, inclusive, may not be granted during the fiscal year 1934, 
but to permit employees to take such unused furlough during the period 
between March 31 and July 1, 1933, would not contravene the law. 

Adjustments may be made on the March pay roll—the amount to be withheld 
from the amount otherwise for impounding—to cover the excess de- 
ductions made on account of legislative furlough under the rules pre- 
scribed by the General Accounting Office in those cases where the amount 
deducted exceeds the equivalent of two and one-half days’ pay for each 
month of service since June 30, 1932, and exceeds, also, the amount equiva- 
lent to one and one-fourth days’ pay for each working day of absence on 
legislative furlough. 


Comptroller General McCarl to the Secretary of the Treasury, March 23, 1933: 
Consideration has been given to your letter of February 27, 1933, 
as follows: 
Your decision on the following question is requested: 


Where a Government employee who is subject to a deduction of 814 per cent 
of his pay under the provisions of the “economy act” has (a) through 
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election on his part, or (b) through exigencies of the service failed to use 
the total twenty-four days’ furlough leave accrued during the fiscal year 
ending June 30, 1933, may he use such accrued unused furlough leave during 
the fiscal year ending June 30, 1934? 

Section 4 (d) of Title IT of the act of March 20, 1933, Public, 
No. 2, 48 Stat. 14, repeals, effective April 1, 1933, section 101 of the 
economy act containing the provisions for legislative furlough during 
the fiscal year 1933, and section 4 (a) of the same title amends sec- 
tion 4 (a) of the act of March 3, 1933, Public, No. 428, 47 Stat, 1513, 
by eliminating that portion which proposed to continue section 101 
of the economy act through the fiscal year 1934. 

Accordingly, there will be no provision during the fiscal year 1934 
for granting legislative furlough, and as the furlough provisions of 
the act of June 30, 1932, involved solely a fiscal year proposition 
your question is answered in the negative. However, to permit 
employees to take, between March 31 and July 1, 1933, the unused 
portion of the 18 working days’ furlough for which deductions from 
compensation previously had been made under the terms of section 
101 (b) of the economy act, and the rules prescribed by this office, 
would not contravene the law. 

For the period ending March 31, 1933, there must have been 
deducted and withheld from the compensation of each employee in 
a duty status for the entire period from July 1, 1932, to March 31, 
1933, inclusive, and subject to the legislative furlough under section 
101 (b) of the economy act, at least 2214 days’ pay at the rate of 1144 
days’ pay for 18 working days’ legislative furlough, and such addi- 
tional amount of deduction as represents 1144 days’ pay for each 
working day’s absence on legislative furlough in excess of 18 days 
prior to April 1, 1933. Proportionate deductions must be shown 
and withheld from the compensation of employees in a duty status 
only a part of the period from July 1, 1932, to March 31, 1933, 
inclusive. 

Adjustments may be made on the March pay roll—the amount to 
be withheld from the amount otherwise for impounding—to cover 
the excess deductions made on account of legislative furlough under 
the rules prescribed by this office in those cases where the amount 
deducted exceeds the equivalent of 214 days’ pay for each month of 
service since June 30, 1932, and exceeds, also, the amount equivalent 
to 114 days’ pay for each working day of absence on legislative fur- 
lough. But in no case is a refund authorized where the total amount 
deducted on account of legislative furlough does not exceed 114 days’ 
pay for each working day of absence on legislative furlough. For 
example, if an employee has been absent on legislative furlough 1 
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entire month or 24 working days and, therefore, has had the equiva- 
lent of 1 month’s pay deducted, no refund is authorized. 


(A-48034) 


ECONOMY ACT, AMENDED—SALARY ADJUSTMENTS AFTER 
APRIL 1, 1933 


The amount of furlough deductions made from compensation prior to April 1, 
1933, or the amount of legislative furlough taken on or after that date 
may not be regarded as a factor in determining the rates of compensa- 
tion to be paid for services on and after April 1, 1933, under the terms 
of section 3 of Title II of the act of March 20, 1933, 48 Stat. 13, and any 
Executive order issued pursuant thereto. 


Comptroller General McCarl to the Secretary of Agriculture, March 25, 1933: 
Consideration has been given to your letter of March 22, 1933, as 
follows: 


Certain questions presented in connection with provisions of H. R. 2820, 
“An act to maintain the credit of the United States,” are widely interesting the 
employees and administrative officers of this department. These questions 
relate to the provisions of Title II, section 4 (a) amending the furlough pro- 
vision, section 101 of the economy act of June 30, 1932. They are as follows: 

(1) Will any adjustment in payments made after April 1, 1933, be required 
or permitted as to employees whose absence on legislative furlough during the 
nine months following July 1, 1932, equalled or exceeeded an aggregate of 
eighteen working days, that is, the number of working days bearing the same 
proportion to nine months as twenty-four bears to twelve months? Needless 
to say, this question assumes approval of the bill within the current month. 

(2) If an employee’s legislative furlough absence has been less than eighteen 
days but the total deductions from his pay down to Mareh 31 have been 
greater than 814% of his salary, will he be entitled to recovery of the excess 
of 814% as he would in case of separation from the service on March 31, 1933? 

(3) Will it be permissible during the period April 1 to June 30, 1933, to allow 
without charge to annual leave as much absence as, added to that taken prior 
to April 1, will produce a total not exceeding eighteen days? 


Your second and third questions have been answered by decision 
of March 23, 1933, A-47718, 12 Comp. Gen. 555, to the Secretary of 
the Treasury, a copy of which has been sent to you. 

Referring to your first question, the cited decision of March 23, 
1938, states the basis for making a final and complete adjustment of 
compensation of employees as of March 31, 1933, under the provisions 
of section 101 of the economy act providing for legislative furlough 
and the rules prescribed by this office thereunder—March 31, 1933, 
being the last day the provisions of section 101 of the economy act 
will be in operation. Section 3, Title II, of the act of March 20, 
1933, Public, No. 2, 48 Stat. 13, effective April 1, 1933, provides an 
entirely new and different basis for adjusting the salary rates of 
Federal personnel, which will be for application without regard to 
the provisions of section 101 of the economy act. 

Accordingly, you are advised that the amount of furlough deduc- 
tions made from compensation prior to April 1, 1933, or the amount 
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of legislative furlough taken on or after that date may not be re- 
garded as a factor in determining the rates of compensation to be 
paid for services on and after April 1, 1933, under the terms of sec- 
tion 3 of Title II of the act of March 20, 1933, and any Executive 
order issued pursuant thereto. 


(A-47811) 
LEAVE OF ABSENCE—SICK—EMPLOYEE IN A NONPAY STATUS 


There is no authority to grant sick leave of absence with pay to any Federal 
officer or employee while in a nonpay status, whether on leave of absence 
without pay or on administrative furlough without pay. 


Grentesiies General McCarl to the Governor of the Panama Canal, March 
7, 1933: 


Consideration has been given to your letter of February 28, 1933, 
as follows: 


1. Due to business conditions, activities and income of some of the units of 
the Panama Canal organization have decreased. To meet these changed con- 
ditions, the Governor issued a circular under date of November 13, 1931, 
directing, among other things, the furloughing of all employees of a group, a 
percentage of their working time and, where it would relieve the unempleyment 
situation, to grant leave of absence up to one year, upon request of the employee. 
These instructions were issued in order to minimize the unemployment situation. 

2. A case has arisen where an employee who had been granted a year’s leave 
of absence at his request, entered upon this leave on November 21, 1932, and 
in January, 1933, eniered Gorgas Hospital, a unit of the Health Department, 
the Panama Canal, where he remained four days, his illness being certified to 
by a Government physician. 

8. The service year for this employee starts on July 14th and under Panama 
Canal regulations, he is entitled to fourteen days sick leave during the first 
six months of his service year. Four days of this sick leave had been already 
used prior to his entering on extended leave of absence and ten days were still 
to his credit. The first month of this employee’s absence was, of course, the 
legislative furlough required by the economy act. 

4. Copies of Panama Canal Executive Department Circular 602-25 governing 
sick leave regulations, and Panama Canal Personnel Regulations have already 
been furnished your office. 

5. Your decision A-44803, September 28, 1932, volume 12, page 383, appar- 
ently covers a case where it was decided that legislative furlough could not be 
changed to sick leave. The question now asked is whether in a period of leave 
without pay, not a part of legislative furlough, pay for time sick may be al- 
lowed, assuming the leave to be due and the regulations otherwise complied 
with. Also may such sick leave be paid in a similar case where the employee 
is on administrative furlough? 


In decision of August 29, 1930, 10 Comp. Gen. 102, it was held, 
quoting from the syllabus: 


Hereafter, employees under any department or office subject to the provi- 
sions of the leave acts of March 15, 1898, 30 Stat. 316, July 7, 1898, 30 Stat. 653, 
and February 24, 1899, 30 Stat. 890, may not be granted annual or sick leave 
of absence with pay at the beginning of a calendar, or other leave, year im- 
mediately following a period of absence in a nonpay status in the preceding 
year, unless and until there has been a return to duty. 
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This principle was embodied in Executive order dated February 
9, 1933, prescribing sick leave regulations for civilian officers and 
employees of the Government pursuant to the provisions of section 
215 of the economy act. While employees on the Isthmus are not 
subject either to the statutes considered in the quoted decision, or to 
section 215 of the economy act, the same reason exists for applying 
the principle under the leave regulations applicable to the employees 
of the Panama Canal. That is to say, there is no authority to grant 
sick leave of absence with pay, which is presumed to be for personal 
illness, quarantine, etc., to any employee of the Government while in 
a nonpay status, whether on leave of absence without pay or on 
administrative furlough without pay. 

You are advised, therefore, that the employee in question is not 
entitled to be paid for the period of his personal illness in January, 
1933, while he was otherwise in a nonpay status. 


(A-47737) 
PASSPORTS—VISA FEES 


Under section 2 of the act of June 4, 1920, 41 Stat. 750, providing that a fee 
of $9 shall be collected and paid “for each visa of the passport of an 
alien” the transfer of an unexpired visa from an expiring passport to a 
new passport without the payment of the fee prescribed is not authorized, 
the visa of the new passport, whether it be by transfer of an old visa or 
the placing thereon of a new visa, constituting a visa within the meaning 
of the law requiring the payment of the visa fee. 


Comptroller General McCarl to the Secretary of State, March 31, 1933: 


There has been received your letter of March 6, 1933 (reference 
FA-811.111 Nieves, Mrs. Justina), as follows: 


Reference is made to the provisions of section 2 of the act of June 4, 1920 
(contained in note 97 to section 361 of the Consular Regulations), providing for 
the collection of passport visa fees, which reads as follows: 

“Spo. 2. From and after the 1st day of July, 1920, there shall be collected 
and paid into the Treasury of the United States quarterly a fee of $1 for 
executing each application of an alien for a visa and $9 for each visa of the 
passport of an alien: Provided, That no fee shall be collected from any officer 
of any foreign government, or members of his immediate family, its armed 
forces, or of any State, district, or municipality thereof, traveling to or through 
the United States, or of any soldiers coming within the terms of the public 
resolution approved October 19, 1918 (40 Stat. L., pt. 1, p. 1014).” 

Although under the present regulations a passport visa is issued valid for 
twelve months from the date of issuance, provided the passport itself continues 
to be valid for such period, so that the visa automatically expires when the 
passport ceases to be valid, the department for reasons of reciprocity is consid- 
ering amending the regulations to provide for the transfer of visas, without 
additional fee, from expired passports to new passports, the period of validity 
of the visa to remain as on the original visa. 

As the transfer of a visa confers no additional privilege to the holder of the 
passport other than that covered by the original fee, the department believes 
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there is nothing in the section of law as quoted above which would prohibit 
the transfer of a visa without charge. 

Before continuing, however, with the details involved in the proposed change 
of procedure, the department will appreciate being informed of your concur- 
rence with this view. 


The specific provision in the law quoted in your letter is that a 
fee of $9 shall be collected and paid “ for each visa of the passport 
of an alien.” It is readily apparent that when a passport expires 
and a new one is issued the new passport requires a new visa for 
its validity. Whether this be treated as a transfer of the visa from 
the old to the new passport would appear to be immaterial, as in 
either case there would be a visa within the meaning of the act, 
supra, requiring the payment of the visa fee. The question as to 
whether or not an additional privilege is conferred is not for 
consideration. 


Accordingly, in specific answer to the question submitted I have 
to advise that there is no authority under the law for a transfer of 
the visa from the old to the new passport without requiring the 
payment of the fee required by the act, supra. 


(A-48029) 


ECONOMY ACT, AMENDED—ENLISTED MEN—COMMUTATION OF 
RATIONS AND SUBSISTENCE — ENLISTMENT ALLOWANCE — 
PRIZES FOR GUNNERY AND ENGINEERING 


The cash allowance to enlisted men in lieu of quarters and rations when not 
furnished in kind except when traveling is subject to reduction on and 
after April 1, 1983, by the 15 per cent prescribed by Executive order of 
March 28, 1933. 

The enlistment allowances payable to enlisted men in cash upon reenlistment 
within three months after discharge and the cash prizes for excellence in 
gunnery, target practice and engineering competition are not compensation 
as defined in the act of March 20, 1933, 48 Stat. 12, and are not subject 
to reduction by that act. 

The percentage reduction required by the act of March 20, 1933, 48 Stat. 12, 
in the compensation of military and naval personnel is for application tu 
the maximum pay permitted by sections 7 and 8 of the act of June 10, 
1922, or to commissioned warrant officers by section 2 of the act of 
February 16, 1929. 

Between April 1, 1933, and July 1, 1934, enlisted men of the military and 
naval forces will not be entitled to automatic increase in pay for additional 
longevity credits. Administrative promotions of enlisted personnel when 
authorized by Jaw and not automatic in character are not probibited by 
the economy act as amended. 


Comptroller General McCarl to the Secretary of the Navy, March 31, 1933: 

There has been received your endorsement of March 21, 1933, 
requesting a decision upon various questions presented in the en- 
closed letter of March 21, 1933, from the Chief of the “Sureau of 
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Supplies and Accounts. The questions will be quoted and answered 
in order. 


1, Title II, section 2 of the act of March 20, 1933, provides for the reduction 
of compensation of every officer or employee, beginning 1 April, 1933, at such 
rate as shall be fixed by the President of the United States. Title U, 
section 1 of the act defines the term “compensation” as “any salary, pay. 
wage, allowance (except allowances for travel), or other emolument paid 
for services rendered in any civilian or noncivilian office, position or employ- 
ment * * *.” Title II, section 1 defines the terms “ officer” and “ employee ” 
as“ * * * any person rendering services in or under any branch or service 
of the United States Government or the Government of the District of 
Columbia * * *,” 

2. Section 11 of the act of 10 June, 1922, provides: 

“To each enlisted man not furnished quarters or rations in kind there 

shall be granted, under such regulations as the President may prescribe, an 
allowance for quarters and subsistence, the value of which shall depend on the 
conditions under which the duty of the man is being performed, and shall 
not exceed $4 per day.” 
The allowances prescribed for quarters and subsistence in the case of enlisted 
men in the Navy are set forth in article D—-10102, Bureau of Navigation 
Manual. It is requested that the question be presented to the Comptroller 
General of the United States for decision, whether such allowances tre 
required to be reduced by the percentage rate fixed by the President by Exec- 
utive order as a reduction in compensation under the provisions of Title II 
of the act of March 20, 1933. 


The cash allowance in lieu of quarters and rations to enlisted men, 
except the allowances prescribed thereunder for enlisted men travel- 
ing, come within the definition of compensation in section 1 (b), 
Title II of the act of March 20, 1933, Public, No. 2, 48 Stat. 12, and 
will be subject to deductions on and after April 1, 1933, and during 
the fiscal year 1933 by 15 per cent in accordance with Executive order 
of March 28, 1933. 

3. It is requested that the question be presented to the Comptroller 
General of the United States for decision, whether the act of March 20, 1983, 
requires any reduction in the enlistment allowance payable to enlisted men of 
the Navy on reenlistment or extension of enlistment between the period 1 April, 
1933 and 30 June, 1933, or from amounts paid to enlisted men as gunnery and 
engineering prizes awarded in accordance with instructions prescribed in 
“Orders for Gunnery Exercises” and “ Rules for Engineering Performances ” 
us set forth in article 2145-5 Bureau of Supplies and Accounts Manual. 

The enlistment allowance pursuant to section 10 of the act of June 
10, 1922, 42 Stat. 630, is payable in a lump sum to enlisted men upon 
reenlistment within three months after honorable discharge. It is 
not computed upon the rate of pay of the enlisted man and is not a 
payment for services rendered, but is a bonus or gratuity for reen- 
listment; it is not compensation as defined in the act of March 20, 
1933, and is not subject to reduction by any requirement in that act. 

Article 2145-5, of the Bureau of Supplies and Accounts Manual, 
with reference to prizes for gunnery and engineering, does not specify 
the manner in which such prizes are computed but refers to other 
publications for instructions, In the Navy appropriation act of 
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1932, 47 Stat. 430, under the appropriation for pay of naval person- 
nel, is found the following provision : 

* * * cash prizes (not to exceed $71,500) for men for excellence in gun- 
nery, target practice, and engineering competitions, * * * 


Upon the presumption that such prizes are payable in cash in lump 
sums and do not constitute an increase in the rate of pay of the en- 
listed man, such prizes will not be considered compensation and will 
not be subject to reduction under the amendment to the economy act. 


4. Sections 7 and 8 of the act of 10 June, 1922 and section 2 of the act of 16 
February, 1929 limits the total pay and allowances which may be received by 
certain commissioned and commissioned warrant officers of the Navy. In 
decision of the Comptroller General of the United States of July 14, 1932, 
A-43204, (12 Comp. Gen. 37) in construing the economy act of 30 June, 19382, 
it was held that the allowances of a brigadier general of the Army or officer of 
corresponding rank whose total pay and allowances are limited to $7,500 per 
annum were to be reduced by such amount which when added to his normal 
rate of pay would equal $7,500 per annum. 

5. Title II, section 3 (b) of the act of March 20, 1933, provides: 

“The percentage, if any, by which the cost of living index for any six months’ 
period, as provided in paragraph (a) of this section, is lower than such index 
for the base period, shall be the percentage of reduction applicable under section 
3 (b) of this title in determining compensation to be paid during the following 
six months’ period, or such portion thereof during which this title is in effect: 
Provided, That such percentages of reduction including reductions made under 
any existing law, regulation, or Executive order in the case of subsistence and 
rental allowances for the services mentioned in the act of June 10, 1922, shall 
not exceed 15 per centum.” 

A decision is requested whether the pay of a brigadier general of the Army or 
rear admiral of the lower half of the Navy (assuming the percentage of reduc- 
tion is 15 per cent) should be computed under (a) or (b), as follows: 


Two subsistence allowances at $.60 per day 
Six rental allowances at $20 per room 


Less 15 per cent $1, 181. 70 


Pay and allowances 


‘Two subsistence allowances at $.60 per day 

Six rental allowances at $20 per room, $1,440, reduced by 
$378 to bring the total pay and allowances to the maximum 
authorized 


Less 15 per cent 
Pay and allowances 


Under the economy act of June 30, 1932, 47 Stat. 400, the reduc- 
tion of 814 per cent was applicable only to the pay, and allowances 
for subsistence, quarters, heat and light were specifically excepted 
therefrom. In the amendment of March 20, 1933, however, the com- 
pensation to be reduced includes all allowances except travel allow- 
ances. Under the proviso of section 3 (b) of the act of March 20, 
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1938, the percentage reduction is not for application to subsistence 
and rental allowances if they are reduced by some other statute regu- 
lation, or Executive order in an amount equivalent to or exceeding 
15 per cent. 

Sections 7 and 8 of the act of June 10, 1922, provide, in part: 


Sec. 7. That when the total of base pay, pay for length of service, and al- 
lowances for subsistence and rental of quarters, authorized in this act for any 
officer below the grade of brigadier general or its equivalent, shall exceed 
$7,200 a year, the amount of the allowances to which such officer is entitled 
shall be reduced by the amount of the excess above $7,200: * * * 

Sec. 8. * * * Provided, That when the total of base pay, subsistence, and 
rental allowances exceeds $7,500 for officers serving in the grade of brigadier 
general of the Army and of the Marine Corps, rear admiral (lower half) of the 
Navy, commodore of the Navy, and Surgeon General of the Public Health Serv- 
ice, and $9,700 for those serving in the grade of major general of the Army and 
of the Marine Corps, and rear admiral (upper half) of the Navy, the amount of 
the allowances to which such officer is entitled shall be reduced by the amount 
of the excess above $7,500 or $9,700, respectively. * * * 


Section 2 of the act of February 16, 1929, provides: 


Sec. 2. That section 7 of said act is hereby amended by substituting a colon 
for the period, volume 42, Statutes at Large, page 629, line 4, and adding the 
following proviso at the end of said paragraph: 

“ Provided further, That when the total base pay, pay for length of service, 
and allowances for subsistence and rental of quarters authorized in this act for 
any commissioned warrant officer shall exceed $5,000 a. year, the amount of the 
allowances to which such officer is entitled shall be reduced by the amount above 
$5,000, and the pay and allowances of a commissioned warrant officer receiving 
the pay and allowances of the second pay period shall not exceed $3,158 a year 
for the first three years of commissioned service, $3,258 a year for the next 
three years of commissioned service, $3,358 a year for the next three years, and 
$3,458 a year for from nine to ten years’ commissioned service.” 

The maximums therein fixed are the maximum rates of compensa- 
tion, although composed in part of that portion of the compensation 
of an officer denominated “ pay ” and in part of that portion of the 
compensation denominated “ rental and subsistence allowances.” It 
is this maximum rate of compensation that is required to be re- 
duced—not the theoretical compensation the officer might have re- 
ceived had it not been for the limiting language in the foregoing 
quoted statute. Section 3 (b) deals with the rental and subsistence 
allowances that could have been paid under basic laws, not with the 
rental and subsistence allowances that might have accrued had there 
not been fixed a maximum for total compensation which required a 
reduction in the allowances which would otherwise have accrued. 
The rental and subsistence allowances that might be paid under the 
limits contained in the statutes, are not, in such circumstances, re- 
duced by more than 15 per cent. You are accordingly informed 
that the proper basis is that illustrated in example (b). 

In the case of a commissioned warrant officer of the Navy with over 6 years’ 


commissioned service with creditable record, whose total pay and allowances 


are limited to $3,358 per annum, should pay be computed under (a) or (b) as 
follows: 





DECISIONS OF THE COMPTROLLER GENERAL 


$2, 268 
Subsistence allowance at $0.60 per day__-------_-_-_- 438 
Three rental allowances at $20 per room 3 720 $3, 426. 00 
I I a a ia ae he atic heainae Ssendhenainant eda 513. 90 


Total pay and allowances_-___......_.._....._-__- be 2, 912. 10 


(b) 
Pay ee ae Ae 
Subsistence allowance at $0.60 per day_------ a 
Three rental allowances at $20 per room $720, 
IID iO a ee cdcabeterm cree J 5: , 358. 00 
Less 15 per cent cas 503. 70 


Total pay and allowances___- 2, 854. 30 


In the above examples rental and subsistence allowances are entered at $20 
per room for rental allowance and $0.60 subsistence allowance, as fixed by the 
act of 10 June, 1922, with 15 per cent deducted therefrom, by reason of the 
specific provisions in Title II, section 3 (b) of the act of March 20, 1933. 

The percentage reduction is to be computed as in example (b). 
See answer to question 3. 

6. Section 201 of the economy act of 30 June, 1932, is continued in full force 
and effect during the fiscal year ending June 30, 1934, under the provisions of 
the act of March 20, 1933. This section provides: 

“All provisions of law which confer upon civilian or noncivilian officers or 
employees of the United States Government or the municipal government of the 
District of Columbia automatic increases in compensation by reason of length 
of service or promotion are suspended during the fiscal year ending June 30, 
1933; but this section shall not be construed to deprive any person of any in- 
crement of compensation received through an automatic increase in compensa- 
tion prior to July 1, 1932.” > 
In decision of the Comptroller General of the United States of July 14, 1932, 
A-42304, (12 Comp. Gen. 37), it was held that the terms “civilian or non- 
civilian officers or employees as used-in this section do not appear to have rela- 
tion to enlisted personnel.” Decision is requested whether this ruling is in any 
way modified by the act of March 20, 1933, that is, whether enlisted men of the 
Navy are entitled on and after July 1, 1933, to increases in pay due to promotion 
or length of service. 


In the economy act of June 30, 1932, section 201 was under Title I, 
and was not, therefore, controlled by the definition of officers and 
employees in section 104 (a) of that act. Enlisted personnel were 
specifically excepted from the definition of officers and employees 
and their pay from the paragraphs requiring reduction in compen- 
sation. In the amendment of March 20, 1933, however, the defini- 
tion of officers and employees “ when used in this title ” is found in 
section 1 of Title IT, and the exception applicable to enlisted men 
has been eliminated both from the definition of officers and em- 
ployees and from the definition of compensation. Section 4 (a) of 
the act of March 20, 1933, which specifically continues the provisions 
of section 201 of the economy act of June 30, 1932, is also found 
under Title II of the present statute. Accordingly, on and after 
April 1, 1933, and until July 1, 1934, enlisted personnel will not be 
entitled to the benefit of any automatic increase of pay by reason 
of length of service. It is not understood that enlisted men are 
entitled by law to advancement or promotion automatically, but are 





_ aa 


ee Ne ee ee 


DECISIONS OF THE COMPTROLLER GENERAL 565 


selected for advancement by their superior officers, in some cases 
after passing an examination, the successful candidates being ar- 
ranged on an eligible list in accord with grades made in the exami- 
nation, etc., and are thereafter advanced as vacancies occur. Ad- 
ministrative promotions of enlisted personnel, where authorized by 
law and not automatic in character, are not prohibited by the amend- 
ments of the economy act. Section 202 of the economy act of June 
30, 1932, 47 Stat. 403, prohibited administrative promotions “in the 
civil branch” of the Government and while this section was not 
continued in either the act of March 3, 1933, or the act of March 20, 
1933, the act of March 3, 1933, 48 Stat. 1515, substituted therefor 
section 7, which likewise prohibited administrative promotions only 
“jn the civil branch ” of the Government. 


(A-47540) 
CALLING CARDS 


Calling cards, even though for use only in making official calls, constitute a 
personal and not an official expense and the appropriation for the expenses 
of the Commission of the United States to A Century of Progress is not 
available therefor. 


Comptroller General McCarl to the Commissioner of the United States to 
A Century of Progress, April 1, 1933: 


There has been received your letter of February 3, 1933, as follows: 


I have received notices of exception from the General Aceounting Office to 
vouchers No. 17 and No. 25 of this commission, covering purchases of official 
cards. 

In this connection I wish to bring it to your attention that Public, No. 14, 
the act authorizing Federal participation in the A Century of Progress Exposi- 
tion (47 Stat. 39) gave the commission authority to authorize any expenditures 
deemed necessary to fulfill properly the purposes of the resolution, which 
authority was subsequently delegated to the commissioner by formal letter 
of August 38, 1932. 

In so far as this particular expenditure is concerned, I desire to respectfully 
point out that I consider official cards requisite to the carrying out of my 
duties and those of members of my staff in official calls on departments and 
primarily on visiting diplomats and foreign representatives connected with the 
fair, both in Chicago and in Washington. In view of this fact, it would appear 
that the question becomes simply one of whether the cost of their purchase 
should be borne privately by the individuals involved or charged to the 
appropriation provided for governmental participation. 

Due to the circumstances cited, however, I feel that this is a charge which 
could justifiably be paid by the Government, and therefore hope that your 
office will see fit to modify its decision and approve the vouchers issued for 
this purpose. 


It is well established that the cost of official calling cards consti- 
tutes a personal rather than an official expense of the employee or 
officer for whose use they are procured and that such costs are not 
chargeable under appropriated moneys in the absence of specific 
statutory authority therefor. 10 Comp. Dec. 506; 12 zd. 661; 20 dd. 
248. See, also, the regulations of the Joint Committee on Printing, 
effective July 1, 1932, paragraph 30, in which particular attention 
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is directed to the decisions of the Comptroller of the Treasury on 
this subject. 

Neither the act of February 8, 1932, 47 Stat. 39, providing for 
the participation by the United States in the Century of Progress 
nor the appropriation act of July 7, 1932, 47 Stat. 645, specifically 
provides for calling cards nor excepts the expenditures of the com- 
mission from general restrictions applicable to appropriated funds. 
While the appropriation provides specifically for numerous items 
of expenditure “ and all other expenses as may be deemed necessary 
by the commission to fulfill properly the purpose of this resolution,” 
such language, following the various items specifically provided for, 
can not be taken to mean that the appropriation is available for 
whatever the commission may see fit to expend it irrespective of 
the general rules applicable to the uses of appropriated moneys but 
only that the appropriation is to be available for official expenses gen- 


erally permitted by statute or by accepted practice. Calling cards, 
even though for use only in making official calls, having been uni- 


formly considered as personal and not official expenses, the appro- 
priation is not available therefor. 
Upon review the settlement must be and is sustained. 


(A-48132) 


ECONOMY ACT, AMENDED—ALLOWANCES OF ENLISTED MEN— 
OFFICERS AND EMPLOYEES SERVING ABROAD—INCREASES IN 
PAY OF ENLISTED MEN FOR SPECIAL QUALIFICATIONS 


The station monetary allowance in lieu of quarters and rations payable to 
enlisted men is a part of compensation and subject to 15 per cent reduc- 
tion under the act of March 20, 1933, 48 Stat. 12, and Executive order of 
March 28, 1933, but the furlough rations allowance and the clothing money 
allowance payable on discharge to enlisted men do not constitute a part of 
oo tga ae and are not subject to reduction under the act and Executive 
order. 

Under section 215 of the economy act of June 30, 1932, as amended by section 
4 (c) of the act of March 20, 1933, 48 Stat. 14, officers and employees of 
the United States serving abroad will not be entitled to a refund or adjust- 
ment of compensation on account of transit time, and leave in connection 
with furlough and leave with pay with which they may have been charged 
during the fiscal year 1933, prior to the enactment of the act of March 20, 
1933. 

Increases in compensation of enlisted men of the Army as the result of adminis- 
trative selection under authority of law after qualification by the enlisted 
man are not prohibited as automatic promotions under section 201 of the 
economy act as extended by the act of March 20, 1933, 48 Stat. 13, but the 
increase is subject to 15 per cent reduction under the terms of the later 
statute. 


Comptroller General McCarl to the Secretary of War, April 4, 1933: 

There has been received your letter of March 22, 1933, requesting 
decision upon a number of questions arising under the acts of March 
3, 1933, 47 Stat. 1513, and March 20, 1933, 48 Stat. 12. The questions 
will be quoted and answered in order. 
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(a) What will be the method of accounting for deductions from compensa- 
tion made in accordance with Executive orders issued under the provisions of 
sections 2 and 8 of Title II of the act of March 20, 1933? 

Reference in this connection is made to the instructions contained in Cir- 
cular No. 34, War Department, July 29, 1932, relative to accounting for furlough 
deductions under the act of June 30, 1932. 


The accounting procedure under the cited statutes will be furnished 
you in due course. See circular of this office of March 30, 1933. 


(b) Under the definition of the term “ compensation ” contained in section 1 
(b) Title II, act of March 20, 1983, are the following included in the term 
“allowance” as used in this section: 

(1) Station monetary allowance in lieu of quarters and rations payable to 
enlisted men under the provisions of Title I, paragraph 2, AR 35-4520. 

(2) Furlough ration allowance under the provisions of paragraph 8, AR 
35-4520. 

(3) Clothing money allowances payable to the soldier on discharge under the 
provisions of paragraph 2, AR 35-2520. 

(4) Reenlistment allowances up to June 30, 1933, under the provisions of 
sections 9 and 10, act June 30, 1922 (U. S. C., title 37, secs. 13 and 16), and 
AR 35-2420. 

In decision of March 31, 1933, A-48029, 12 Comp. Gen. 560, to the 
Secretary of the Navy, it was stated: 

The cash allowance in lieu of quarters and rations to enlisted men, except 
the allowances prescribed thereunder for enlisted men traveling, come within 
the definition of compensation in sec. 1 (b), Title II of the act of March 20, 
1933, Public, No. 2, and will be subject to deductions on and after April 1, 1933, 
and during the fiscal year 1933 by 15 per cent in accordance with Executive 
order of March 28, 1933. 

Applying this principle, the allowance as mentioned in paragraph 
(1) will be subject to the 15 per cent reduction. 

As to the furlough ration (2), Section 1293, Revised Statutes 
(10 U. S. C. Supp. V, section 716 (b)), provides “enlisted men shall 
be entitled to receive one ration daily ” and the annual appropriation 
act for the Army, see act of March 4, 1933, 47 Stat. 1576, for the 
fiscal year 1934, under “ Subsistence of the Army,” appropriates 
funds— 

For payments: Of the regulation allowances of commutation in lieu of rations 
to enlisted men on furlough. 

It is understood that the furlough ration is not an allowance as is 
the allowance for subsistence granted by section 11 of the pay act of 
June 10, 1922, 42 Stat. 630, but is a payment fixed at a rate not in 
excess of the value of the ration furnished in kind to the enlisted man 
when on duty. See AR 35-4520, paragraphs 8 and 21 (b). If this 
is correct, the money payment is a mere substitute for the ration in 
kind and is not required to be reduced. 

Clothing allowance mentioned in paragraph (3) is not in reality 
a cash allowance, but the saving made by the enlisted man from the 
allowance for clothing in kind during his enlistment, and is not 
to be regarded as “ compensation ” and will not be subject to the 15 
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per cent reduction. As to paragraph (4), decision of March 31, 1933, 
A-48029, supra, states: 


The enlistment allowance pursuant to section 10 of the act of June 10, 1922, 
42 Stat. 630, is payable in a lump sum to enlisted men upon reenlistment within 
three months after honorable discharge. It is not computed upon the rate of 
pay of the enlisted man and is not a payment for services rendered, but is a 
bonus or gratuity for reenlistment; it is not compensation as defined in the 
act of March 20, 1933, and is not subject to reduction by any requirement in 
that act. 

(c) Under section 215 of the act of June 30, 1932, as amended by section 4 
(c) of the act of March 20, 1933, will officers and employees of the United States 
be entitled to a refund or adjustment on account of transit time and leave in 
connection with furloughs and leave with pay with which they may have been 
charged during the fiscal year 1933, prior to the enactment of the act of March 3, 
1933, and March 20, 1933? 


Section 6 (a) of the act of March 3, 1933, 47 Stat. 1515, provides: 


Sections 103 and 215 of the legislative appropriation act, fiscal year 1933, 
shall be held applicable to the officers and employees of the Panama Canal and 
Panama Railroad Company on the Isthmus of Panama, and to officers and 
employees of the United States (including enlisted personnel) holding official 
station outside the continental United States, only to extent of depriving each 
of them of One month’s leave of absence with pay during each of the fiscal years 
ending June 30, 1933, and June 30, 1934. 


Section 4 (c) of the act of March 20, 1933, Public, No. 2, 48 Stat. 14, 
provides: 


Section 215 of the legislative appropriation act, fiscal year 1933 (relating to 
the limitation on annual leave), is amended by striking out “Provided further, 
That nothing herein shall apply to civilian officers and employees of the Panama 
Canal located on the Isthmus and who are American citizens, or to officers and 
employees of the Foreign Services of the United States holding official station 
outside the continental United States” and inserting in lieu thereof “ Provided 
further, That nothing herein shall apply to officers and employees of the Panama 
Canal and Panama Railroad Company on the Isthmus of Panama or to officers 
and employees of the United States (including enlisted personnel) holding 
official station outside the continental United States or in Alaska.” 

It is to be observed that section 215 prescribes the leave of absence 
that may be granted to civilian officers and employees and is not 
therefore applicable to officers, warrant officers, and nurses of the 
Army. 

In the absence of any provisions specifically fixing another effec- 
tive date, both of the quoted provisions are to be regarded as being 
effective on the dates of the acts in which they appear, viz, March 3 
and March 20, 1933, respectively, and would not operate retroactively 
effective to require any refund or adjustment of compensation deduc- 
tions required under the furlough provision of the economy act 
in effect from July 1, 1932, to March 31, 1933, inclusive. The ques- 
_ tion is answered in the negative with the understanding that it does 
not relate to the granting of leave of absence with pay on and after 
March 3, 1933, and prior to March 20, 1933, under the terms of section 
6 (a) of the act of March 3, 1933, modifying section 103 in its appli- 
cation to officers and employees serving abroad, or on and after April 
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1, 1933, the effective date of the repeal of section 103 of the economy 
act suspending the right to receive annual leave of absence with pay. 


(d) How should the accounts of officers, warrant officers, and nurses be 
stated to show the deductions under Title II, section 2 (b), act of March 20, 
1933, and section 3 (b), same act, which latter section provides in part as 
follows: 

“Provided, That such percentage of reduction (including reductions made 
under any existing law, regulation, or Executive order in the case of sub- 
sistence and rental allowances for the services mentioned in the pay act of 
June 10, 1922) shall not exceed 15 per centum.” 

In the reply to this question it is requested that it be shown how the pay 
of a colonel with dependents with over 30 years’ service, and who is on a 
rental allowance status drawing the pay of the sixth pay period should be 
computed, and what his pay should be under this act. 


The principles on the basis of which the accounts of officers, war- 
rant officers, and nurses should be stated to show deductions in com- 
pensation and allowances under Title II of the act of March 20, 
1933, are given in decision of March 31, 1933, A-48029, supra, and 
need not be repeated here. 


(e) Section 201 of the act of June 30, 1932, is continued by section 4 (a), 
Title II, act of March 3, 1983, and section 4 (a), Title II, act of March 20, 
1933. In view of your decision (12 Comp. Gen. 37) rendered to this depart- 
ment on July 14, 1932, to the effect that the prohibition against increase in 
compensation by reason of length of service or promotion had no application to 
enlisted men because of the language of the section itself, information is now 
requested whether enlisted men are still considered exempt from the provisions 
of this section under the act as amended. If the above question is answered in 
the negative which, if any, of the below listed changes in pay status of enlisted 
men will be permissible after March 31, 1933? 

Appointment as air mechanic, 2d class, from soldier without rating. 

Appointment as air mechanic, 1st class, from air mechanic, 2d class. 

Appointment as specialist from soldier without rating. 

Appointment as specialist from soldier with rating to higher rating. 

Qualification pay for use of arms. 


Decision of March 31, 1933, A-48029, states: 


* * * Administrative promotions of enlisted personnel, where author- 
ized by law and not automatic in character, are not prohibited by the amend- 
ments of the economy act. Section 202 of the economy act of June 30, 1932, 
47 Stat. 403, prohibited administrative promotions “in the civil branch” of the 
Government and while this section was not continued in either the act of 
March 3, 1933, or the act of March 20, 1933, the act of March 3, 1933, substi- 
tuted therefor section 7, which likewise prohibited administrative promotions 
only “in the civil branch” of the Government. 

As all of the changes in status listed under this question are the 
result of administrative selection under authority of law after quali- 
fication by the enlisted men, increases in compensation resulting 
therefrom are not prohibited as automatic promotions under the 
terms of section 201 of the economy act as extended. 

However, as to qualification pay for use of arms, this, it is pre- 
sumed, is the pay fixed under section 18 of the act of June 10, 1922, 
42 Stat. 632, which authorizes under such regulations as the Presi- 
dent may prescribe, additional compensation for enlisted men of the 


Army, Navy, Marine Corps, and Coast Guard, not less than $1 nor 
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more than $5 per month, for special qualification in the use of the 
arm or arms which they may be required to use, the rates being 
published in A. R. 35-2380. As this is compensation within the 
definition contained in section 1 (b), Title II, of the act of March 
20, 1933, it is appropriate to point out that the rates so prescribed 
are required to be reduced by the percentage that has been or may 
be prescribed by the President under sections 2 and 3 of Title II of 
the last-cited act. 


(f) In the case of the new officer or employee who has taken the full calendar 
month or 24 working days’ legislative furlough prior to April 1, and who 
suffered a deduction from his pay for that period of absence, will it be neces- 
sary to make the full deduction prescribed in the Executive order to be issued 
under the provisions of section 3 (b), act of March 20, 1933, or should such 
salaries be reduced for the period April 1 to and including June 30, 1933, only 
by the difference between the per centum announced therein and 8% per 
centum under the act of June 30, 1932? 


This question has been answered as follows in decision of March 


25, 1933, A-48034, 12 Comp. Gen. 557, to the Secretary of 
Agriculture: 


Accordingly, you are advised that the amount of furlough deductions made 
from compensation prior to April 1, 1933, or the amount of legislative furlough 
taken on or after that date may not be regarded as a factor in determining 
the rates of compensation to be paid for services on and after April 1, 1938, 
under the terms of section 3 of Title II of the act of March 20, 1933, and any 
Executive order issued pursuant thereto. 


(A-48142) 


ECONOMY ACT, AMENDED—PERCENTAGE REDUCTION—MEMBERS 
OF THE INTERNATIONAL JOINT COMMISSION 


The compensation of members of the International Joint Commission, United 
States section, fixed at the rate of $5,000 per annum by section 107 (a) 
of the economy act, for the fiscal year 1933, which section was extended 
through the fiscal year 1934, by section 4 (a) of the act of March 20, 1933, 
48 Stat. 13, is subject to 15 per cent reduction under the terms of the later 
statute and the Executive order of March 28, 1933, the saving clause 
against further reduction of said salary rate appearing in section 107 (b) 
of the economy act having been repealed by section 4 (d) of the act of 
March 20, 1933, as of April 1, 1933. 


Comptroller General McCarl to the Secretary of State, April 4, 1933: 


Consideration has been given to your letter of March 27, 1933, 
as follows: 


Under the provisions of pragraph (1), subsection (a), section 107 of the 
legislative appropriation act of June 30, 1932, the salary of each of the mem- 
bers of the International Joint Commission, United States section, was reduced 
from $10,000 to $5,000 per annum during the fiscal year ending June 30, 1933. 
Subsection (b) of the same section provided that the furlough provisions and 
the compensation reductions contained in other sections of that act should not 
apply to the positions the salary of which was reduced or fixed under the pro- 
visions of subsection (a), supra. Thus it was clearly the intention of the 
Congress that the sizable reductions provided under subsection (a) repre- 
sented the full extent to which the positions covered hereby should be reduced 
in the general effort at that time to effect economies through reduction of 
salaries. 
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Since under the provisions of section 4 (a), Title LI, of the act of March 20, 
1933, paragraph (1), subsection (a), supra, is continued during the fiscal year 
ending June 30, 1934, and subsection (b) is not continued, the question arises 
as to whether the salary reductions provided by sections 1, 2, and 3, Title II, of 
the act of March 20, 1933, shall apply to the members of the International 
Joint Commission. That the Congress intended no reduction other than as 
provided by section 4 (a) of the act is evidenced by paragraph 5, page 7, 
of the report to accompany H. R. 2820 (later the act of March 20, 1933), which 
paragraph reads: 

“Section 4 repeals those provisions of Part II, legislative appropriation 
act, fiscal year 1933 (generally referred to as the economy act of 1932), which 
put into effect the furlough plan, and also repeals those provisions of the 
Treasury and Post Office appropriation act, approved March 3, 1933, which 
continued the furlough plan in effect for the fiscal year 1934. There is thus 
no possibility of a double reduction in salary, the present act is in lieu of the 
furlough plan. This section also repeals the provisions suspending annual 
leave with pay.” 

It is therefore the conclusion of the department inasmuch as the members 
of the International Joint Commission are still subject to a fifty per cent pay 
cut by provisions of the economy act of 1932 which are not repealed, and by 
reason of which pay cut they were exempted from reductions under the fur- 
lough plan, it is intended that they be exempted from the reductions substi- 
tuted therefor, namely the provisions of sections 1, 2, and 3, Title II, of the act 
of March 20, 1933, otherwise they would be subject to an apparently unin- 
tended double reduction in salary. 

The department will appreciate your early decision as to the correctness of 
this conclusion. 


Section 107 (a) (1) and (b) of Part II of the legislative appro- 
priation act, fiscal year 1933, referred to as the economy act of June 
30, 1932, provided as follows: 


Sec. 107. (a) During the fiscal year ending June 30, 1933— 
(1) the salary of each of the members of the International Joint Commission, 
United States section, shall be at the rate of $5,000 per annum; 


*. * . * * . * 


(b) The furlough provisions and the compensation reductions contained in 
other sections of this title shall not apply to any office, position, or employment 
the salary or retired pay of which is reduced or fixed under the provisions of 
subsection (a) of this section. 


Section 4 (a), Title II, of the act of March 20, 1933, Public, No. 2, 
48 Stat. 13, amending section 4 (a) of the act of March 3, 1933, 47 
Stat. 1513, provides, in part, as follows: 


Sec. 4. (a) Section 4 of an act making appropriations for the Treasury 
and Post Office Departments for the fiscal year ending June 30, 1934, and for 
other purposes, approved March 3, 1933, is hereby amended to read as follows: 

“ Sec. 4. (a) The provisions of the following sections of Part II of the 
legislative appropriation act, fiscal year 1933, are hereby continued in full 
force and effect during the fiscal year ending June 30, 1934, namely sections 
* * * 107 (except paragraph (5) of subsection (a) thereof and subsection 
(b) thereof), * * * and for the purpose of continuing such sections, in 
the application of such sections with respect to the fiscal year ending June 30, 
1934, the figures ‘1933’ shall be read as ‘1934’; * * *° 


Section 4 (d) of the act of March 20, 1933, supra, provides in 
part, as follows: 


(d) The following sections of Part II of the legislative appropriation act, 
fiscal year 1933, are hereby repealed effective on the first day of the calendar 
month following the month in which this act is enacted; namely, sections 
* * * #4107 (except paragraphs (1), (2), (8), and (4) of subsection (a) 
thereof), * * * 
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Thus, section 4 of the act of March 20, 1933, continues during 
the remainder of the fiscal year 1933 and all of the fiseal year 1934, 
the salary rate of $5,000 per annum specifically fixed by section 
107 (a) (1) of the economy act for members of the International 
Joint Commission, United States section, and repeals, effective April 
1, 1933, section 107 (b) of the economy act containing the saving 
clause against furlough and percentage reductions, the provisions for 
which are repealed effective April 1, 1933. 

Section 2, Title II, of the act of March 20, 1933, provides as fol- 
lows: 

For that portion of the fiscal year 1933 beginning with the first day of the 
calendar month following the month during which this act is enacted and 


for the fiscal year ending June 30, 1934, the compensation of every officer or 
employee shall be determined as follows: 


(a) The compensation which such officer or employee would receive under 
the provisions of any existing law, schedule, regulation, Executive order, or 
departmental order shall first be determined as though this title (except 
section 4) had not been enacted. 


(b) The compensation as determined under subparagraph (a) of this section 
shall be reduced by the percentage, if any, determined in accordance witb 
section 3 of this title. 

Stating the provisions of subsection (a) of section 2 conversely, 
the basic compensation of an officer or employee is first to be com- 
puted under any existing law, etc., as though section 4 of the act 
had been enacted. Therefore, as the rate of $5,000 per annum for 
members of the International Joint Commission is fixed by section 
4 of the act, it seems clear that the percentage reduction required 
by the act is to be applied to the rate of $5,000 per annum. 

It does not follow, as you suggest, that the express provision in 
subsection (b) of section 107 of the original economy act saving 
salaries of any office, position, or employment fixed or reduced by 
subsection (a) of the same section from furlough or percentage 
reductions required by the economy act, that the Congress intended 
to save the salaries of the same offices, positions, and employments 
from the percentage reduction required under the new statute of 
March 20, 1933. In view of the express repeal of subsection (b) of 
section 107 without reenacting a similar saving clause applicable to 
the new percentage reduction, the opposite conclusion is required. 
The same reasoning you suggest might be applied to the $1,000 
exception or any other saving clause appearing in the original 
economy act which is not continued in the act of March 20, 1933. 

You are advised, therefore, that the salary rate of members of 
the International Joint Commission, United States section, other- 
wise fixed at $5,000 per annum, is subject to the 15 per cent reduc- 
tion effective on and after April 1, 1933, as prescribed by Executive 
order of March 28, 1933, issued under section 3 of the act of March 
20, 1933. 
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(A-48143) 


ECONOMY ACT, AMENDED— LEGISLATIVE FURLOUGH — FINAL 
ADJUSTMENT AS OF MARCH 31, 1933 


There would be no authority to average the compensation rate of an employee 
during the entire period of nine months from July 1, 1932, to April 1, 
1933, the period during which section 101 (b) of the economy act was in 
operation, for the purpose of making adjustments for excess deductions from 
compensation, but such adjustments should be made on the basis of the 
actual salary rate paid the employees when the excess deductions were made. 

If an employee had taken all of the legislative furlough, deductions would have 
been required at the rate paid him when the legislative furlough was taken, 
and no further deductions would be required solely because of the fact that 
the employee later received an increase in compensation. 


Comptroller General McCarl to the Chairman of the United States Shipping 
Board, April 5, 1933: 


Consideration has been given your letter of March 22, 1933, as 
follows: 


Your decision is respectfully requested to a question raised regarding 
proper full months’ deduction in the salary of an employee whose salary on 
July 1, 1932, was $7,500.00 per annum and reduced on September 16, 1932, 
to $6,000.00 per annum. 

As at September 16, 1932, this employee had taken 18 days 3% hours 
annual leave, and in accordance with the requirements under the economy 
act there had been deducted from his salary the equivalent of 23% days pay, 
or $494.81. Between the periods September 16th and November 30, 1932, 
each pay-roll period included a further deduction cf the normal 1% days, so 
that as at November 30th there had been deducted the full 30 days or one 
calendar month. The deduction from September 16th to November 30th 
was on the basis of the salary of $6,000.00, and the total deduction made 
against this employee amounted to $599.01. Since September only one further 
day’s leave was taken by this employee, and as of this date the total leave taken 
is 19 days 3% hours. 

Two theories have advanced themselves with respect to the proper adjust- 
ment of the deductions made against this employee. One suggestion made 
is that the average salary earned for the year be determined and 84% 
deduction calculated therefrom. In that event we have overdeducted $72.97. 
The second theory suggested is that the employee be charged only with the 
normal deduction of 1% days for each pay period at the rate of $7,500.00 
per annum for the period July 1st through September 15, 1932, and that 
thereafter the balance of the 30 days’ deduction be calculated on the basis of 
$6,000.00 per annum. On that basis, the normal deductions for the period 
in which this employee earned $7,500.00 per annum amounts to $130.25, 
and for the balance of the fiscal year normal deductions would require 
further deduction of $395.96, or a total in all for the full calendar month of 
$526.21. In this event, there has been overdeducted $72.80. 

The question at issue, however, is not so much with respect as to which 
method above may be pursued, but rather whether or not the deductions 
as made have been correct. The actual leave taken by this employee was 
during the period his salary was $7,500.00 per annum and the deduction for 23% 
days’ pay was on that basis. The Government, during that period, was with- 
out the services of a $7,500.00 employee. If the deductions as made may be 
considered as correct, What would the situation be where the employee had 
been earning $6,000.00 during the early part of the fiscal year and had taken 
all his leave during that period and subsequently been increased to $7,500.00 
per annum? In such a situation the Government would not receive its full 
814% deduction from the average earning of the employee over the fiscal 
year. 
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In decision of March 30, 1933, A-47548, to the Secretary of the 
Navy, it was stated: 

Where an officer or employee does not take legislative furlough in excess 
of the normal deductions of 24%, days’ pay each month, the deductions so 
made and impounded are computed upon the rate of pay the officer or employee 
is receiving during the respective months in which the deductions are made. 
Likewise, when an officer or employee takes legislative furlough in excess 
of the normal deductions, the pay for the time so absent is required to be 
deducted from his compensation for that particular month at the rate of 1% 
days’ pay for each working day’s absence, and the normal deductions must 
thereafter continue until one calendar month’s pay has been deducted and 
impounded. 12 Comp. Gen.16. * * * 

There would be no authority, as suggested in your letter, to aver- 
age the compensation of an employee during the entire period of 
nine months from July 1, 1932, to March 31, 1933, the period during 
which section 101(b) of the economy act was in operation, for the 
purpose of making adjustments for excess deductions from com- 
pensation. 

Assuming that the 18 working days’ legislative furlough was 
taken in periods of more than 2 days in July, August, and September, 
the second statement quoted from said decision is applicable in the 
case stated in your letter, and on that basis deductions would appear 
to have been properly made at the salary rate of $7,500 per annum 
for 19 working days’ legislative furlough up to September 16, 1933, 
that is, a deduction of 2334 days’ pay, and the normal deduction of 
11% days’ pay for each semimonthly pay period from and after 
September 16, 1932, was properly made on the basis of the salary rate 
of $6,000 per annum. 

Upon the facts as presented the only adjustment authorized is 
the payment at the rate of $6,000 per annum of 114 days’ pay for the 
difference between 24 and the number of working days absent on 
legislative furlough up to March 31, 1933. See decision of this office 
of March 23, 1933, A-47718, 12 Comp. Gen. 555. Referring to the 
assumed case stated in the last part of your concluding paragraph, 
if an employee has taken all of his legislative furlough while re- 
ceiving the salary rate of $6,000 per annum, deductions would have 
been required at that rate only, and no further deductions would be 
required solely because of the fact that he later received an increase 
in compensation to $7,500 per annum. 


(A-48060) 


ECONOMY ACT, AMENDED—-ADJUSTMENTS IN COMPENSATION— 
LEAVE OF ABSENCE 


The decision of March 23, 1933, 12 Comp. Gen. 555, states the basis for 
making a final and complete adjustment of compensation to employees 
as of March 31, 1933, under the provisions of section 101 of the economy 
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act of June 30, 1932, providing for legislative furlough, and no credit 
for excess deductions on account of legislative furlough may be applied 
on the 15 per cent or other determined deduction to be effective on and 
after April 1, 1933, under section 3, Title II, of the act of March 20, 1933, 
48 Stat. 13. 

There is no authority of law, by any adjustment of salary rates under the 
terms of section 3, Title II, of the act of March 20, 1933, effective April 1, 
1933, to attempt to compensate for loss of pay during the fiscal year 1933 
by reason of absence on administrative furlough. 

An employee who has been administratively furloughed for 15 days during 
the present fiscal year prior to April 1, 1933, and has had deducted 
compensation for 18 working days’ legislative furlough as of March 31, 
1933, is entitled to refund of 1144 days’ compensation. 

Salary deductions for administrative furlough or any other leave of absence 
without pay on and after April 1, 1933, should be made at the base rate 
less the 15 per cent or other determined rates of deduction. 

In view of the provisions of sections 103, 215, and 802 of the economy act, no 
annual leave of absence accrued during the period from July 1, 1932, to 
April 1, 1933, when the economy act was in operation; the annual leave 
accrued and unused June 30, 1932, under laws previously in force may 
not be granted on and after April 1, 1933; but there will accrue during the 
current calendar or leave year annual leave at the rate of 14%4 days for each 
calendar month, or a maximum of 114% days, which will cumulate, subject 
to administrative regulation or control, in any succeeding calendar or 
leave year. 


Comptroller General McCarl to the President of the United States Civil 
Service Commission, April 6, 1933: 


There has been considered your letter of March 22, 1933, requesting 
decision of a number of questions relative to the application of the 
act of March 20, 1933, 48 Stat. 12. Your questions will be stated 
and answered in the order appearing in your letter. 


1. Can legislative furlough leave which has accrued by reason of the deduction 
from salary at the rate of 2 days (2% days’ pay) a month, and which is unused 
on March 31, 1933, be allowed to employees during the remainder of the fiscal 
year 1983 without further deduction of pay? 


This question has been answered by decision of March 23, 1933. 
A-47718, 12 Comp. Gen. 555, to the Secretary of the Treasury. 


2. Where 24 days of legislative furlough (30 days’ pay) have been deé@ucted 
up to March 81, 1933, shall refund be made for all days in excess of 18 provided 
the leave has not been taken, the same as in cases of separation from the 
service, or where more than the required 18 days of legislative furlough (22% 
days’ pay) to March 31, 1933, has been deducted, may credit for the excess 
amount be applied on the 15% or other determined deduction under the new 
act, so that the aggregate deductions for the fiscal year 1933 will not be more 
than the 18 days furlough plus the 15% deduction for the remaining 3 months? 
May any adminstrative furlough already made to keep within the appropria- 
tions be applied to reduce the 15% or other determined rate of deduction for the 
remainder of the present fiscal year? 


In the decision of March 23, 1933, A-47718, to the Secretary of the 
Treasury, it was held that payments could be made— 


* * * to cover the excess deductions made on account of legislative fur- 
lough under the rules prescribed by this office in those cases where the amount 
deducted exceeds the equivalent of 244 days’ pay for each month of service since 
June 30, 1982, and exceeds, also, the amount equivalent, to 1% days’ pay each 
working day of absence on legislative furlough. * 


and this answers the first part of your question numbered 2. That 
is to say, in the example given the employee would be entitled to be 
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paid, as soon after March 31 as practicable, 6 144 days’ pay, or 744 
days’ pay, and no other adjustment would be authorized. Said de- 
cision of March 23, 1933, states the basis for naking a final and com- 
plete adjustment of compensation to employees as of March 31, 1933, 
under the provisions of section 101 of the economy act of June 30, 
1932, providing for legislative furlough, and no credit for excess 
deductions on account of legislative furlough may be applied on the 
15 per cent or other determined deduction to be effective on and after 
April 1, 1933, under section 3, Title II, of the act of March 20, 1933. 
See decision of March 25, 1933, A-48034, 12 Comp. Gen. 557, to the 
Secretary of Agriculture. The law requires that said percentage 
reductions be applied uniformly without reference to any inequalities 
that may have existed as a result of loss of compensation prior to 
April 1, 1933, on account of administrative furloughs under the terms 
of section 216 of the economy act; and there is no authority of law, 
by any adjustment of salary rates under the terms of section 3, Title 
II, of the act of March 20, 1933, effective April 1, 1933, to attempt to 
compensate for loss of pay during the fiscal year 1933 by reason of 
absence on administrative furlough or absence in excess of 18 working 
days on legislative furlough. The second part of your question num- 
bered 2 is answered in the negative. It must be borne in mind that 
an employee whose earnings from July 1, 1932, to March 31, 1933, 
were reduced as a result of administrative furlough or of absence in 
excess of 18 working days on legislative furlough has not rendered 
the same amount of service as the employee who was not so absent. 
In other words, the loss of earnings already has been compensated 
for by the relief from duty. 

3. Shall an employee who has been administratively furloughed for 15 days 
during the present fiscal year be refunded 144 days’ pay from the 18 days 
legislative furlough which has been deducted through March 31, provided the 


legislative leave has not been taken? In this connection reference is made 
to your decision of September 6, 1932 (A-44391). 


This question is answered in the affirmative. 


4. Will the salary deduction for each day of administrative furlough or 
voluntary absence without pay after March 31 be at the base rate or the base 
rate less 15% or other determined rate of deduction? 

Salary deductions for administrative furlough or any other leave 
of absence without pay on and after April 1, 1933, should be made 
at the base rate less the 15 per cent or other determined rate of de- 
duction. That is to say, the amount to be deducted by reason of 
such absence is the amount that would have been paid for the 
period of such absence if the employee had remained in a duty status. 

5. The act of March 20, 1933, makes effective the provision authorizing 15 
days of annual leave. Does the annual leave begin to accrue on April 1? In 


branches ordinarily operating on a calendar year leave basis, may the full 
15 days be taken between April 1 and December 31, 1933, or shall the 15 days 
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be prorated over the nine remaining months of the year? In branches ordi- 
narily operating on a fiscal year leave basis, may 15 days of annual leave be 
granted prior to June 30, 1933, beginning a new leave account for the fiscal 
year 1934? 

As it is understood no employee of the Civil Service Commission 
is granted annual leave of absence with pay on the basis of the fiscal 
year, the third part of this question numbered 5 is not properly 
before this office for decision on the basis of your submission. Sec- 
tion 103 of the economy act provides as follows: 

All rights now conferred or authorized to be conferred by law upon any 
officer or employee to receive annual leave of absence with pay are hereby 
suspended during the fiscal year ending June 30, 1933. 
and section 4 (d) of the act of March 20, 1933, 48 Stat. 14, repeals 
said section 103 effective April 1, 1933. The effect of this is to re- 
store the right to receive annual leave of absence with pay after 
March 31, 1933, within the limitations and subject to the conditions 
of section 215 of the economy act, which is permanent legislation 
providing, in part, as follows: 

Hereafter no civ lian officer or employee of the Government who receives 
annual leave with pay shall be granted annual leave of absence with pay in 


excess of fifteen days in any one year, excluding Sundays and legal holidays: 


Provided, That the part unused in any year may be cumulative for any suc- 
ceeding year: * * * ; 


The effect of this provision was considered in decision of July 20, 


1932, 12 Comp. Gen. 93, 95, in which it was stated: 


Annual leave of absence to departmental employees generally, as authorized 
by the act of March 15, 1898, 30 Stat. 316, as amended, was based on the 
calendar year. In some other services the annual leave was based on the 
fiscal year and in some others on the service year. There appears nothing 
in the said section 215 to indicate an intent to change in this respect the 
laws or practices theretofore existing. Leave of absence with pay is a priv- 
ilege in the nature of a gratuity, and the conditions and extent thereof may 
be changed or modified by the Congress at its pleasure. By section 215, supra, 
the Congress has limited the annual leave of absence with pay to not to 
exceed 15 days in any leave year, and as the present leave year, so far as 
the employees referred to in your submission are concerned, at the time of the 
enactment, was from January 1 to December 31, the effect of the limitation is 
to preclude the granting after July 1, 1932, of annual leave with pay when 
it would result in the employee receiving more than 15 days annual leave 
with pay during the current leave year. 

Therefore a person otherwise entitled to annual leave with pay during the last 
half of the calendar year 1932 and who received 15 or more days annual 
leave with pay prior to July 1, 1932, is not entitled to any further leave of 
absence with pay before January 1, 1933, but a person who had less than 
15 days leave of absence with pay during the first half of the calendar year 
1932 may be granted during the last half of such calendar year, if otherwise 
entitled thereto, such additional leave with pay as, when added to that 
previously taken, would not exceed 15 days. 


While the suspension under section 103, supra, was of the right 
to receive rather than the right to earn leave during the fiscal 
year 1933, 12 Comp. Gen. 65, manifestly the repealing of said section 
effective April 1, 1933, can not operate to relieve from the effect of 
the suspension with respect to any period prior to April 1, 1933, and 
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during which period the legislative furlough provisions of the enact- 
ment were in force. That is to say, when the Congress specifically 
made the repeal of the suspension effective April 1, 1933, no con- 
struction is authorized which would operate to make the repeal 
effective as of January 1, 1933, or July 1, 1932, or any other date 
except April 1, 1933. The Congress took away the right to receive 
leave with pay for a year and restored the right with respect to 
three months thereof. Consequently, no right to receive leave with 
pay accrued for the period from July 1, 1932, to March 31, 1933, 
Hence, with respect to employees whose leave year is the calendar 
year, no benefit may be received of that part of the 15 days leave 
with pay which would have accrued for the period from January 
1, 1933, to March 31, 1933, but for the provisions of the said section 
103, and, with respect to them, the annual leave during the current 
calendar or leave year from January 1 to December 31, 1933, begins 
to accrue April 1, 1933, at the rate of 114 days for each calendar 
month, or a total of 1114 days for the current calendar year 1933. 


6. May annual leave which had accrued and was unused on June 30, 1982, 
be granted to employees after March 31, 1983? Has annual leave at the rate 
of 15 days been accruing since July 1, 1932, under the provisions of section 
215 of the legislative act of June 30, 1932? In this connection reference is made 
to your decision of July 8, 19382 (A-43056). 


The act of June 30, 1932, 47 Stat. 399-400, provided in part as 


follows: 


Sec. 108. All rights now conferred or authorized to be conferred by law 
upon any officer or employee to receive annual leave of absence with pay 
are hereby suspended during the fiscal year ending June 30, 1933. 

Sec. 215. Hereafter no civilian officer or employee of the Government who 
received annual leave with pay shall be granted annual leave of absence with 
pay in excess of fifteen days in any one year, excluding Sundays and legal 
holidays: Provided, That the part unused in any year may be cumulative for 
any succeeding year: * * 

Sec. 802. All acts and parts of acts inconsistent or in conflict with those 
provisions of this act which are of temporary duration are hereby suspended 
during the period in which such provisions of this act are in effect. All 
acts or parts of acts inconsistent or in conflict with those provisions of this 
act which are of permanent nature are hereby repealed to the extent of such 
inconsistency or conflict. 


Prior to the date of this act, and during the period January 1 to 
June 30, 1932, leave with pay was authorized to be granted within 
the discretion of the administrative office under the terms of the act 
of March 15, 1898, 30 Stat. 316, for a total of 30 days in any one 
year. There was no right of cumulation from year to year. The 
quoted provisions of the economy act operated (1) to repeal so 
much of all leave laws previously in force which authorized the 
granting of leave in excess of 15 days in any one leave year; (2) to 
provide for the first time the right of cumulation of leave for use in 
any succeeding leave year; and (3) to suspend during the fiscal year 
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1933 the rights thus provided, both to grant 15 days’ leave in that 
year and to accumulate the leave thus not to be granted in said year. 

The act of March 20, 1933, section 4 (d), Title IT, 48 Stat. 14, 
provides : 

The following sections of Part II of the legislative appropriation act, fiscal 
year 1933, are hereby repealed effective on the first day of the calendar month 
following the month in which this act is enacted; namely, sections 101, 102, 
103, 104, subsections (d) and (e) of sections 105, 106, 107 (except paragraphs 
(1), (2), (8), and (4) of subsection (a) thereof), 108, 112, and 211. 

It is to be noted that the repeal of section 103 of the economy act 
suspending all rights to receive, that is to grant leave with pay, 
or to accumulate the leave so not granted, is specifically made 
effective as of April 1, 1933. Even had this effective date of repeal 
of section 103 not been specifically fixed in the statute, the repeal of 
a provision suspending the operation of a statute may not be con- 
sidered as reinstating the suspended statute retroactively, in this 
instance, from July 1, 1932, but only from the effective date of the 
repealing statute. Thus both of the rights provided for by section 
215 of the act of June 30, 1932, supra, to grant leave and to accumu- 
late such leave, were restored, not from July 1, 1932, or from 
January 1, 1933, but only from and after April 1, 1933. 

It seems clear therefore—and having due regard to the first word 
“hereafter” appearing in section 215 of the economy act—that 
neither the right to grant leave, nor the right to accumulate leave 
as granted thereby may operate on any period prior to the date of 
the act, June 30, 1932, nor during the suspended period, but only 
from and after April 1, 1933. Both parts of your question num- 
bered 6 must be and are answered in the negative. As to the latter 
part of the question see also answer to question 5. 

7. Section 215 of the legislative act of June 30, 1982, states, in part: “ Pro- 
vided, That the part unused in any year may be cumulative for any succeeding 
year.” Does this mean leave will accrue for the year immediately following 
or indefinitely? For example: May an employee accumulate his leave for a 
period of four years and take 60 days leave in one leave year? 

The statute permits the accumulation of unused annual leave of 
absence through any number of leave years. But the taking of such 
accumulated leave is subject to administrative control or regulation. 

8. Section 4, paragraph (1), subdivision (d) of the act of March 20, 1933, 
reads as follows: “The appropriations or portions of appropriations unex- 
pended by reason of the operation of the amendments made in subsection (a) 
of this section shall not be used for any purpose but shall be impounded and 
returned to the Treasury.” Section 8 of the same act reads: “ The appropria- 
tions or portions of appropriations unexpended by reason of the operation of 
this act shall not be used for any purpose but shall be impounded and returned 
to the Treasury.” In submitting the estimates for salaries for the fiscal year 
1934 the departments were required to deduct 844% from the original estimate 
as representing the furlough deductions which during the present fiscal year 


are required to be impounded in the Treasury. In view of this it would seem 
that the paragraphs above quoted should be construed as requiring impound 





580 DECISIONS OF THE COMPTROLLER GENERAL 


ment during the fiscal year 1934 of only the difference between 814% and tne 
15% or other determined deduction from salaries; otherwise, there would 
be in effect a double impoundment or 23144% reduction in available funds. 
Your ruling on this point is also requested. 


Since the appropriations for the Civil Service Commission for 
the fiscal year 1934 have not yet been made, this question is not prop- 
erly before me for decision at this time. 


(A-48262) 


ECONOMY ACT, AMENDED—PERCENTAGE REDUCTIONS—OFFICERS 
AND EMPLOYEES PAID FROM PRIVATE OR STATE FUNDS 


If the duties and responsibilities of an office or position are performed for or 
under the supervision of the Federal Government, and the basic rate of 
compensation is fixed under any existing Federal law, schedule, regulation, 
Executive order, or departmental order, the incumbent thereof is a Fed- 
eral officer or employee within the meaning of section 1 (a), Title II of 
the act of March 20, 1933, 48 Stat. 12, whose compensation is subject to 
the 15 per cent reduction under section 3 of said title, and the Executive 
order of March 28, 1933, regardless of the source from which the compen- 
sation is paid, impounding in the Federal Treasury to be only 15 per cent 
of the share of the compensation contributed from Federal funds. 


Comptroller General McCarl to the Secretary of the Treasury, April 7, 1933: 
Consideration has been given to your two letters of April 1, 1933, 
as follows: 


Reference is made to your decision of July 16, 1932 (A-43357), in which 
it was stated that the object or purpose of Title I of Part II of the act of 
June 30, 1932 (economy act), was to effect savings in Government expenditures 
coming out of the Treasury during the fiscal year 1933 and that there was 
nothing under said title to indicate any intent to reduce compensation 
other than for the purpose of effecting such savings. Therefore, it was held 
that, in applying the provisions of said title, furlough deductions should not 
be made from the salaries of customs storekeepers, the amounts of whose 
salaries are reimbursed to the Government by the proprietors of the ware- 
houses aS provided in section 555 of the tariff act of 1930, so long as the 
ultimate charge for their salaries was not against the United States Treasury. 

In the light of that ruling, your decision is requested as to whether the 
reduction of 15 per cent announced by the President under the provisions 
of sections 2 and 3 of Title II of the act entitled “An act to maintain the 
credit of the United States Government,” approved March 20, 1933 (Public 
No. 2, Seventy-third Congress), shall apply to— 

1. Customs storekeepers and other employees falling into the class of those 
whose salaries are fully reimbursed to the Government. 

2. Employees whose full compensation is derived from assessments on banks, 
or other nongovernmental funds. 

Reference is made to the act of Congress approved March 20, 1933, entitled 
“An act to maintain the credit of the United States Government,” wherein 
it is provided in Title II for reductions in the compensation of certain 
classes of civil officers and employees therein mentioned. Your opinion is 
requested as to the application of those provisions to the following officers and 
employees in the Bureau of the Comptroller of the Currency : 

(1) National-bank examiners, and other officers and employees connected 
with the work of examination and supervision of banks whose compensation 
is derived entirely from assessments against banks pursuant to the provisions 
of section 5240, U. S. R. S., as amended by section 21 of the act of December 23, 
1913, 38 Stat. L. 271; section 209 (b) of the act of March 4, 1923, 42 Stat. L. 
1467 (U. 8. Code, Title 12, sections 6, 7, 8, 9, 10, and 482). 
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(2) Officers and employees of the National Bank Redemption Agency, under 
the Comptroller of the Currency, whose compensation is derived entirely 
from assessments against national banks pursuant to the provisions of U. S. 
Code, Title 12, sections 127, 121, 122, 124, 125, and 126. 

(3) Receivers, assistant receivers, their employees, supervising receivers 
and assistants, and other officers and employees, engaged in the liquidation of 
insolvent banks, whose compensation is derived entirely from assessments 
against insolvent banks pursuant to the provisions of section 1 of the act of 
June 30, 1876 (U. S. Code, Title 12, section 191), section 5234, U. S. R. 8S. 
(U. 8. Code, Title 12, section 192), and section 3, act of June 30, 1876 
(U, 8. Code, Title 12, section 197). 

(4) Conservators and their employees, and supervising conservators and 
assistants, and other officers and employees engaged in conservation work, 
whose compensation is derived entirely from assessments against banks pur- 
suant to the provisions of Title II of the act of Congress of March 9, 1933 
(Public, No, 1, 73d Congress). 

The said act of March 20, 1933 (generally referred to as the “second 
economy act”), is identical in purpose with the provisions of Part II of 
Title I of the act of Congress of June 30, 1932 (Public No. 212, 72nd 
Congress 1st sess., generally referred to as the “first economy act”) in that 
the legislation in each case was designed to reduce the compensation of certain 
officers and employees paid from the general funds of the Federal Treasury, 
so that the savings thereby derived might be utilized in balancing the Federal 
Budget. In your decisions construing the first economy act you held in sub- 
stance that officers and employees whose compensation was not paid from the 
general funds of the Federal Treasury did not come within the purview of 
the economy act, for the reason that savings from the salaries of such officers 
and employees could not, under the act, be impounded or returned to the 
Treasury to reduce the Federal appropriations, and that there was no intent 
or purpose to effect at the expense of Government employees a saving to 
private interests. Your decision in this respect embraced officers and em- 
ployees of the type enumerated in numbered paragraphs 1, 2, 3, and 4 of 
this letter. 

For the convenience of your office in giving consideration to the questions 
herein set forth, there is attached hereto a memorandum discussing more in 
detail the principles involved, and citing at some length both the Federal court 
decisions relating thereto and the decisions of your office construing the first 
economy act. 


The memorandum accompanying the letter last above quoted has 
been given careful consideration. 

In the decison of July 16, 1932, 12 Comp. Gen. 69, to which you 
refer, it was held as follows (quoting from the syllabus) : 


In view of section 104 (a) (7) of the act of June 30, 1932, 47 Stat. 400, 
excepting “ public officers and employees whose compensation is * * * not 
paid from the Federal Treasury” from the definition of the terms “ officer” 
and “employee,” the restrictions in Title I of the act relative to the 5-day 
week, legislative furlough, and percentage reduction in compensation, are not 
applicable to storekeepers in the Customs Service, nor to customs employees in 
Puerto Rico and the Virgin Islands whose salaries are not paid from the 
Treasury, even though for an accounting or bookkeeping purpose the funds for 
payment of salaries are passed through the Treasury, so long as the ultimate 
charge is not against the Treasury, but the inhibition in section 203, Title II, 
of the act against administrative promotions during the fiscal year 1933 is 
applicable to such employees. 


Section 104 (a) of the economy act of June 30, 1932, and section 
1, Title II, of the act of March 20, 1933, both define the terms 
“ officer ” and “ employee ” as follows: 

The terms “officer” and “employee” mean any person rendering services 


in or under any branch or service of the United States Government or the 
government of the District of Columbia, but de not include * ¢ 
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In each statute there are made a number of express exceptions, a 
total of eleven in the economy act and of five in the act of March 20, 
1933. Among the exceptions appearing in the economy act but 
omitted in the later statute is “(7) public officials and employees 
whose compensation is derived from assessments on banks and/or 
is not paid from the Federal Treasury.” You are advised, therefore, 
that neither the said decision of July 16, 1932, supra, nor any other 
decision of this office based on exception (7) to section 104 (a) of the 
economy act of June 30, 1932, supra, is controlling on and after 
April 1, 1933. That is to say, the said exception having been re- 
pealed effective April 1, 1933, the decisions based thereon are not 
applicable to the law as it now exists. 

Section 2, Title II, of the act of March 20, 1933, provides as 
follows: 
Spo. 2. For that portion of the fiscal year 1933 beginning with the first day 
of the calendar month following the month during which this act is enacted, 
and for the fiscal year ending June 30, 1934, the compensation of every officer 
or employee shall be determined as follows: 

(a) The compensaticn which such officer or employee would receive under the 
provisions of any existing law, schedule, regulation, Executive order, or depart- 


mental order shall first be determined as though this title (except section 4) 
had not been enacted. 


(b) The compensation as determined under subparagraph (a) of this section 
shall be reduced by the percentage, if any, determined in accordance with 
section 8 of this title. 

Under the definition in section 1 of the same act “any person 
rendering services in or under any branch or service of the United 
States Government or the government of the District of Columbia,” 
with the five exceptions therein made, are officers or employees whose 
total compensation, regardless of the source from which paid, is sub- 
ject to the 15 per cent reduction in accordance with the terms of the 
Executive order of March 28, 1933, issued pursuant to section 8 of 
the act. That is to say, if the duties and responsibilities of an office 
or position are performed for or under the supervision of the Federal 
Government, and the basic rate of compensation is fixed under “ any 
existing [Federal] law, schedule, regulation, Executive order, or 
departmental order,” the incumbent thereof is a Federal officer or 
employee within the meaning of section 1 (a) of Title II of the act 
of March 20, 1933, and the compensation is subject to the 15 per cent 
reduction under section 3 of said title. 

Under the controlling statutes cited, since all of the classes of 
personnel mentioned in your two letters render “services in or 
under ” a “branch or service of the United States Government,” it 
must be held that their compensation fixed as of March 381, 1933, 
“under the provisions of any existing law, schedule, regulation, 
Executive order, or departmental order” pursuant to section 2 (a) 
of the act of March 20, 1983, is subject to 15 per cent reduction 
beginning April 1, 1933. 
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However, as the impounding provisions of the act of March 20, 
1933, relate only to “appropriations or portions of appropriations 
unexpended by reason of the operation of this act” (quoting from 
section 8), no part of the salary of a Federal officer or employee 
which is paid from private or State funds will be impounded in the 
Federal Treasury. Accordingly, all private or State interests which 
contribute the whole or any part of the compensation of Federal 
officers or employees should be required on and after April 1, 1933, 
to contribute 15 per cent less of the total compensation of each officer 
and employee as of March 31, 1933; that is to say, the saving with 
respect to the 15 per cent reduction on their share of the compensa- 
tion will inure to their benefit. 

The contention is made in the last-quoted letter, and at greater 
length in the attached memorandum, that as the prior decisions of 
this office stated the general purpose of the economy act to be the 
saving of Federal appropriations, only, and not of private or State 
funds, the act of March 20, 1933, the general purpose of which like- 
wise was to effect economy in Government expenditures, should, also, 
be so construed as to exempt from the salary reduction the compensa- 
tion of officers and employees paid from private or State funds. 
While it is true that the purpose of the act of March 20, 1933, is gen- 
erally the same as the economy act; that is, the saving of Federal 
appropriations, its terms are broader in scope, and practically all of 
the exemptions or saving clauses against loss of salary appearing in 
the economy act have been eliminated. Effect must be given to the 
specific changes made in the reenactment. Sections 1, 2, and 3 of 
the act of March 20, 1933, prescribe a definite basis for fixing the 
compensation of every Federal officer and employee, as of April 1, 
1933, and no exceptions by implication may be recognized. 


(A-47917) 


COMPENSATION—DOUBLE—HOLDING MORE THAN ONE POSITION 


The $2,000 inhibition imposed by the act of May 10, 1916, as amended by the 
act of August 29, 1916, 39 Stat. 120, 582, upon receiving the salaries of more 
than one position, has no application to where the employee relinquished 
one position at 6.30 a. m. and entered upon duty in another position 8 a. m. 
of the same day. 


Comptroller General McCarl to the President of the United States Civil 
Service Commission, April 11, 1933: 


There has been received your letter of March 14, 1933, as follows: 


The commission is in receipt of a request from the chief clerk of the Govern- 
ment Printing Office relative to the case of Mr. Lloyd A. Ingram, appointed in 
the Government Printing Office September 5, 1931, by transfer from the United 
States Department of the Interior, St. Elizabeths Hospital, Washington, D. C. 
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Mr. Ingram entered on duty at the St. Elizabeths Hospital beginning at 10.30 
p. m., on September 4, 1931, and ending at 6.30 a. m., on September 5, 1931. 
He entered on duty in the Government Printing Office at 8.00 a. m., on Septem- 
ber 5, 1931. It is learned that the combined salaries received by Mr. Ingram 
for September 5 are in excess of the rate of $2,000 per annum and apparently in 
contravention of the act of August 29, 1916. 

In view of the fact that the Civil Service Commission, in accordance with 
the provisions of section 12a of the retirement act, prescribes regulations for 
the preparation and maintenance of individual accounts of employees and to 
be able to properly advise the various departments and establishments concern- 
ing cases of the above-mentioned character, your decision in the matter is 
respectfully requested. 

The $2,000 limitation fixed by the act of May 10, 1916, as amended 
by the act of August 29, 1916, 39 Stat. 120, 582, is applicable when 
payment of two salaries covers the same or overlapping periods of 
service. It is a general rule of law that fractions of a day are to be 
disregarded. However, this rule is not necessarily for application 
under modern law construction where it becomes necessary to dis- 
tinguish between two parts of the same day. Burgess v. Salmon, 97 
U.S. 381; Louisville v. Bank, 104 U. S. 475. While the two salaries 
received by the employee in the present case covered portions of the 
same calendar day, as a matter of fact the periods of service did not 
overlap. The services at St. Elizabeths Hospital were rendered 
upon a night shift and terminated prior to the employee’s entrance 
upon duty at the Government Printing Office. Under such circum- 


stances, the receipt of two salaries for distinct portions of the same 


calendar day is not open to objection in this case. 


(A-48217) 


ECONOMY ACT, AMENDED—LEGISLATIVE FURLOUGH—FINAL 
ADJUSTMENT AS OF MARCH 31, 1933 


When legislative furlough was legally and properly granted or imposed by an 
administrative office under the terms of section 101 (b) of the economy 
act, the absence of employees on such furlough may not now be regarded 
as something else; i. e., either as administrative furlough or ordinary leave 
of absence without pay, the decision of March 23, 1933, 12 Comp. Gen. 555, 
having stated the only authorized basis for adjustment of legislative 
furlough with each individual officer or employee as of March 31, 1933. 


Comptroller General McCarl to the Secretary of Commerce, April 11, 1933: 


Consideration has been given your letter of March 29, 1933, as 
follows: 


Under the provisions of Part II, Title 1 of Public, No. 212, 72nd Congress, 
it was necessary to make a deduction of two and one-half (2144) days’ pay 
each month from the salary of each employee, in return for which each 
employee was entitled to two (2) days legislative furlough leave a month. 
For the nine months’ period from July 1, 1932, to March 31, 1933, inclusive, 
during which these provisions were in effect, the minimum required deduc- 
tion is 221%4 days’ pay. However, several of the bureaus of the department, 
by reason of the drastically reduced appropriations, were faced with the 
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necessity of imposing administrative furloughs in order to keep within the 
funds appropriated. A number of the employees of the department have had 
the full 30 days’ pay deducted from their compensation, under provisions of 
the above-mentioned act, in order that the deductions for the administrative 
furlough which are necessary may be made during the remainder of the year. 
Furthermore, these employees have been encouraged to take as much of the 
compensatory time as possible during the early part of the year in order to 
avoid too great a congestion of leave during the latter part of the year. 

Under the provisions of the act of March 20, 1933, and in accordance 
with your decision of March 23, 1933, A-47718, the employees who have had 
excessive deductions under the original economy act, but who have not 
taken compensatory time, are entitled to a refund of such excessive deduc- 
tions, whereas the employees who have taken all their compensatory time as 
urged by the department have no prospect of reducing the total reduction 
of their income. This situation exists only in those offices where admin- 
istrative furloughs are required and might be equalized by a transfer of the 
excessive deductions which have been made under legislative furlough pro- 
visions to offset the deductions which are to be applied by the department 
administratively. Without some relief along this line the following situatiou 
would exist among a number of employees of this department: A and RB, 
who are employed in the same office and whose services can not be spared 
at the same time, agree that A shall take his total 24 days legislative 
furlough during November and that B shall take his total 24 days legislative 
furlough during April. Deductions have been made so that both have had 
80 days’ pay deducted prior to the effective date of the new act. Under 
your decision of March 23, B will be entitled to a refund of 714 days’ pay 
whereas A will not be entitled to any refund. Both of these employees sre 
subject to an additional 10 days’ administrative furlough, which will result 
in A having a total of 40 days deduction whereas the total deductions for B 
when the refund is considered would be only 32% days. Instead of making 
a refund to those employees who will be subject to further deductions 
administratively, the department would like to transfer and offset all ex- 
cessive deductions made under the legislative furlough provision against 
the administrative deductions which will have to be made. If this can be 
done, in the above-mentioned cases no refund will be made to either, but 
the excessive deductions will be transferred and each will have an addi- 
tional deduction of 2% days’ pay only, making the total deductions for the 
year of 2214 days on account of legislative furlough and 10 days for admin- 
istrative furlough. 

Under your decision of March 23, a refund is authorized to those employees 
who have had excess deductions but for which compensatory time has not 
been taken. This is in fact a release of funds which have heen impounded. 
The instant request contemplates a similar release in cases where the leave 
has been taken, the excess deductions to be credited to the appropriations 
to offset the required administrative furlough deductions; the excess leave 
to be charged against the administrative furlough leave. 

It is respectfully requested that you advise this department whether it 
would be permissible to make the transfer of deductions as above stated. 


Referring to the illustration of cases A and B in your letter, it is 
not understood on what basis there can be correct the statement set 
forth in your submission as follows: “Deductions have been made 
so that both have had 30 days’ pay deducted prior to the effective 
date of the new act.” If the rules stated by this office in decision 
of July 8, 1932, 12 Comp. Gen. 16, under the terms of section 101(b) 
of the economy act, have been applied by the Department of Com- 
merce, the legislative furlough deductions as of March 31, 1933, in 
the case of A should have been 30 days’ compensation, but in the 
case of B only 221% days’ compensation. However, this is not mate- 
rial to a determination of the question presented. 
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The economy act fixed a definite basis for deduction from compen- 
sation to cover legislative furlough, and, in making any adjustments 
necessary by reason of the repeal of the said furlough provision, full 
force and effect must be given to the requirements of the furlough 
provision with respect to all legislative furlough absence actually 
taken during the period from July 1, 1932, to March 31, 1933, either 
at the request of the employee or by direction of the administrative 
office. It was legal and proper for an employee to apply for and 
be granted the entire period of 24 working days of legislative fur- 
lough during-the first nine months of the fiscal year. Likewise, it 
was legal and proper for the administrative office to require the 
employee to take, without his consent, the entire 24 working days 
during said period, provided he be not required to take more than 5 
days of such furlough in any one month. With respect to the legis- 
lative furlough thus imposed or voluntarily taken, the law clearly 
provided that there should be deducted one month’s pay. There- 
fore, when legislative furlough was legally and properly granted or 
imposed by the Department of Commerce under the terms of sec- 
tion 101(b) of the economy act, the absence of the employee on such 
furlough may not now be regarded as something else—that is, either 
as administrative furlough or ordinary leave of absence without pay. 
The decision of March 23, 1933, A-47718, 12 Comp. Gen. 555, stated 
the only authorized basis for adjustment of the legislative furlough 
account with each individual officer or employee as of March 31, 
1933, and you are advised that the basis of the adjustment suggested 
in your letter is not authorized. 

However, as an administrative proposition there would appear to 
be no legal objection to such equalizing as may be practicable by 
selecting for administrative furlough during the remainder of the 
fiscal year—if and to the extent such furloughs may be necessary 
to keep within the appropriations—the employees who have not had 
more than 221% days’ pay deducted on account of legislative fur- 
lough. That is to say, by so imposing the required administrative 
furlough that the total number of days’ pay lost (both legislative 
and administrative) during the entire fiscal year will, as nearly as 
practicable, be the same for al] employees. 
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(A-48082) 


ECONOMY ACT, AMENDED—NAVAL RESERVE—PAY AND 
ALLOWANCES 


The percentage reduction prescribed by the Executive order issued pursuant 
to section 3 of Title II of the act of March 20, 1933, 48 Stat. 13, is to be 
applied to the advanced pay for assigned enlisted men of the Fleet Naval 
Reserve and to pay of officers and enlisted men of the Naval Reserve 
for drills, equivalent and appropriate duties, administrative function, and 
uniform gratuity. 

There is no restriction in the act of March 20, 1933, 48 Stat. 12, other than 
the required percentage reduction, upon the payment to enlisted men of 
the Naval Reserve of drill or appropriate duty pay based on higher 
rating to which advanced by administrative action. 

The payment to transferred members of the Naval Reserve, when placed upon 
the retired list after 30 years’ service, of $15.75 a month, less required 
percentage reduction, in lieu of rations, clothing, quarters, fuel, and light, 
does not constitute an automatic increase in compensation but is a part 
of their retired pay and is, therefore, not prohibited by the restrictions 
upon automatic promotions. 

The allowances for rations, clothing, quarters, heat, and light to retired en- 
listed men of the Navy, constitute a part of their retired pay within the 
definition of compensation of section 1 (b), Title II, act of March 20, 
1933, 48 Stat. 12, and are subject of the percentage reduction required 
by that act. 

Retainer pay of transferred members of the Naval and Marine Corps Reserves 
is within the definition of compensation in Title II of the act of March 
20, 1933, and subject to reduction thereunder. 

The prohibition in the naval appropriation act against the use of such appro- 
priations for pay, allowances, or expenses of any officer or enlisted man 
of the Naval and Marine Corps Reserves who may be drawing retired pay 
from the United States, does not prevent the receipt of retired pay by 
transferred members who are also in receipt of partial benefits as retired 
emergency officers. : 

The failure to exempt retired pay of enlisted men from reduction under the 
act of March 20, 1933, does not change the rulings with respect to the 
application of section 212 of the economy act of June 30, 1932, in the 
matter of the limitation upon the aggregate compensation which may be 
earned in a civilian position and received as retired pay by reason of 
commissioned service in the case of retired enlisted men who are entitled 
to the retired pay of warrant officers under the act of June 6, 1924, 43 
Stat. 472. 

Where the pay of a retired enlisted man entitled to the retired pay of a war- 
rant officer under the act of June 6, 1924, 48 Stat. 472, is greater than his 
retired pay as an enlisted man, both rates now being subject to the same 
percentage reduction, the rate of pay as a retired warrant officer should 
be restored. 


Comptroller General McCarl to the Secretary of the Navy, April 12, 1933: 

There has been received by your direction the request of the 
officer in charge of Retainer Pay Division, Bureau of Supplies and 
Accounts, for decision upon the following questions: 


2. In the decision of the Comptroller General of the United States of 29 
July, 1982 (No. A-48204), it was held that the pay of officers of the Naval 
Reserve for uniform gratuity, drills, appropriate duty, and administrative 
functions under the provisions of title 84, sections 760 and 782 of the United 
States Code, while regarded as “compensation” within the definition of that 
term in section 104 (b) of the economy act of 30 June, 1982, would be exempt 
from the 8% per cent reduction because under that act their maximum rate 
of compensation could not exceed the exemption of $1,000 provided therein. 

8. No mention was made in that decision concerning the drill pay of en- 
listed men provided for in the United States Code, title 34, section 782, and 
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advance pay of $25.00 a year paid to men assigned to the Fleet Naval Re- 
serve under section 783 because enlisted men were totally exempt from the 
provisions of the economy act of 30 June, 1932. 

4. Section 1 (b) of Title II of the act of 20 March, 1933 (Pub., No. 2), de- 
fines “ compensation,” in so far as pertinent to this inquiry, in similar terms 
as section 104 (b) of the act of 30 June, 1932, however, the act of 20 March. 
1933, does not exempt either those receiving less than $1,000 per annum or 
enlisted men from its provisions. 

5. Is, therefore, the advance pay provided for assigned enlisted men of the 
Fieet Naval Reserve and pay of officers and men of the Naval Reserve for 
drills, equivalent and appropriate duty, administrative functions, and uni- 
form gratuity, subject to any reduction under the act of 20 March, 1933 (Pub., 
No. 2)? 


Section 1 (a) and (b), Title II of the act of March 20, 1933, 48 
Stat. 12, defines officers and employees and compensation subject 
to the provisions of that act as follows: 


Sec. 1. When used in this title— 

(a) The terms “ officer” and “ employee” mean any person rendering services 
in or under any branch or service of the United States Government or the 
government of the District of Columbia, but do not include (1) officers whose 
compensation may not, under the Constitution, be diminished during their con- 
tinuance in office; (2) the Vice President, the Speaker of the House of 
Representatives, Senators, Representatives in Congress, Delegates, and Resident 
Commissioners; (3) officers and employees on the rolls of the Senate and 
House of Representatives; (4) any person in respect of any office, position, 
or employment the amount of compensation of which is expressly fixed by 
international agreement; and (5) any person in respect of any office, position, 
or employment the compensation of which is paid under the terms of any 
contract in effect on the date of the enactment of this title, if such compensa- 
tion may not lawfully be reduced. 

(b) The term “compensation” means any salary, pay, wage, allowance 
(except allowances for travel), or other emolument paid for services rendered 
in any civilian or noncivilian office, position, or employment; and includes the 
retired pay of judges (except judges whose compensation, prior to retirement 
or resignation, could not, under the Constitution, have been diminished), and 
the retired pay of all commissioned and other personnel of the Coast and 
Geodetic Survey, the Lighthouse Service, and the Public Health Service, and 
the retired pay of all commissioned and other personnel of the Army, Navy, 
Marine Corps, and Coast Guard; but does not include payments out of any 
retirement, disability, or relief fund made up wholly or in part of contributions 
of employees. 


It will be noted that there is now no exception of enlisted men, 
nor of any minimum rate of pay, from reduction as was the case 
in the economy act of June 30, 1932, and that the term “ compensa- 
tion ” now covers all allowances except allowances for travel. Ac- 
cordingly, the percentage reduction prescribed by Executive orders 
issued pursuant to section 3 of the act of March 20, 1933, must be 
applied to advanced pay for assigned enlisted men of the Fleet Naval 
Reserve (so far as it may now be paid in view of the prohibition 
on the assignment of enlisted men to the reserve from and after 
June 30, 1932, 47 Stat. 431 and 439) and pay of officers and enlisted 
men of Naval Reserve for drills, equivalent and appropriate duty, 
administrative function, and uniform gratuity. 

6. Section 4 (a) of Title II of the act of 20 March, 1933, continues in force 


section 201 of the act of 30 June, 1932, which suspends increases in compensa- 
tion by reason of promotion. 
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7. In the decision of the Comptroller General of the United States of 5 
November, 1932 (No. A-45165) [12 Comp. Gen. 437], it was held that section 
201 did not deprive an officer of the Naval Reserve Force on inactive duty 
of receiving increased drill and appropriate duty pay by reason of promotion. 

8. There does not appear to be any provision in the act of 20 March, 19383 
(Pub., No. 2), which changes the status of an officer of the Naval Reserve 
in respect to pay for drills upon promotion. If this ruling, therefore, is con- 
tinued in force, will it apply to enlisted men of the Naval Reserve so that 
they will be entitled to drill or appropriate duty pay based on the higher 
ratings to which advanced? 


There is no restriction in the act of March 20, 1933, other than 
the required percentage reduction, upon the payment to enlisted men 
of the Naval Reserve of drill or appropriate duty pay based on 
higher ratings to which advanced by administrative action. 12 
Comp. Gen. 437; id. 560. 

9. Section 201 also suspends “automatic increases in compensation by 
reason of length of service.” Does this provision prevent the payment of the 
allowances of $15.75 a month granted under the United States Code, title 34, 
sections 784, 785, and 788, either to Fleet Naval Reservists who are retired 
upon completion of 30 years’ service or to such reservists on the retired list 
for physical disability who complete 30 years’ service? 

Section 201 of the economy act of June 30, 1932, is continued in 
force during the fiscal year 1934 by section 4 of the act of March 
3, 1933, as amended by the act of March 20, 1933, and section 5, 
Title II, of the act of March 20, 1933, provides in part: 

The provisions of this title providing for temporary reductions in compensa- 
tion and suspension in automatic increases in compensation shall not operate 
to reduce the rate of compensation upon which the retired pay or retirement 
benefits of any officer or employee would be based but for the application of 
such provisions, but the amount of retired pay shall be reduced as provided 
in this title: © ° * 

The act of March 2, 1907, 34 Stat. 1217, in providing for the retire- 
ment of enlisted men of the Army, Navy, and Marine Corps after 
30 years’ service provides that they shall receive 75 per cent of the 
pay and allowances that may then be in receipt of— 


and that said allowances shall be as follows: Nine dollars and fifty cents per 
month in lieu of rations and clothing and six dollars and twenty-five cents per 
month in lieu of quarters, fuel, and light. * * * 


In sections 23, 24, and 26 of the Naval Reserve Law, act of Feb- 
ruary 28, 1925, 43 Stat. 1087, et seg., provision is made for placing 
transferred members of the Naval Reserve on the Retired List of the 
Regular Navy “ upon completion of 30 years’ service, including naval 
service and time in the Fleet Naval Reserve,” with the retainer pay 
then in receipt of “ and the allowances to which enlisted men of the 
same ratings are entitled on retirement after 30 years’ naval service.” 
Section 27 of the act provides that men transferred to the Naval 
Reserve under section 26 of the act shall be examined physically 
once each four years, and, if found physically disqualified, they 
shall be transferred to the Retired List of the Regular Navy with the 
pay they are then in receipt of (retainer pay), and upon completion 
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of 30 years’ service, including naval service and time in the Fleet 
Naval Reserve, they shall receive the allowances to which enlisted 
men of the Regular Navy are entitled on retirement after 30 years’ 
service. While length of service is thus a vital consideration in 
reaching a full retired status on the Retired List of the Regular Navy 
with the special pay provided in the act, and the mere passing of 
the period automatically entitles the men to the allowances, yet the 
allowances are not in fact an increase in compensation by reason of 
length of service any more than they are in the case of an enlisted 
man of the Regular Establishment retired after 30 years’ service 
while section 201 of the economy act is in effect. The full retired 
status being attained, the payment of the allowances, otherwise 
proper, is authorized in view of the provisions of section 5 of the 
act of March 20, 1933. 

10. Section 1 (b) of Title II of the act of 20 March 1933 (Pub. No. 2) pro- 
vides in part— 

“The term ‘compensation’ means any salary, pay, wage, allowances (except 
allowances for travel), or other emolument for services rendered in any civilian 
or noncivilian office, position, or employment; and the retired pay of all com- 
missioned and other personnel of the Navy —.” 

Although the above section specifically includes certain allowances in defining 
pay “for services rendered,” it fails to include the term “allowances” in de- 
fining the “retired pay.” Will the $15.75 allowances for quarters, heat, and 


light, paid to retired enlisted men be subject to any reduction under the terms 
of this act?” 


The allowances for rations, clothing, quarters, heat, and light to 
retired enlisted men constitute a part of the retired pay or compen- 
sation within the definition of compensation found in section 1 (b), 
Title II of the act of March 20, 1933, and are accordingly subject to 
the percentage reduction required under that act. 


11. The retainer pay of transferred members of the Fleet Naval Reserve is 
not pay for service, it is paid out of the Naval appropriation “ Pay, Subsistence, 
and Transportation.” The amount appropriated for this purpose is separated 
from active service or retired pay. 

12. Transferred members of the Fleet Naval Reserve are not in receipt of 
retired pay as they are by law expressly required to be retained in the Fleet 
Naval Reserve and paid retainer pay until found disabled or until they coniplete 
30 years’ service, at which time they are placed on the retired list and become 
entitled to retired pay. 

13. On the other hand it has been held by the Comptroller Generai of the 
United States in 2 Comp. Gen. 743; 6 Comp Gen. 223 and in the decision of 
September 7, 1932 (No. A-43502) that the retainer pay of transferred members 
of the Fleet Naval Reserve is in the nature of retirement pay and its receipt 
would bar payment of disability compensation for the same period. 

14. However, these decisions appear to have been specifically overruled in 
the Naval Appropriation Act of 3 March 1933 (Pub. No. 249) which states— 

“That no appropriation made in this Act shall be available for pay, allow- 
ances, or traveling or other expenses of any officer or enlisted man of the Naval 
or Marine Corps Reserve who may be drawing a pension, disability allowance, 
disability compensation, or retired pay from the Government of the United 
States; and ‘retired pay’ as here used shall not include the pay of trans- 
ferred members of such reserve forces.” 

In view of the above, will the retainer pay of transferred members of the Fleet 
Naval Reserve be subject to any deduction under the act of 20 March 1933 
(Pub., No. 2)? 
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Section 784, Title 34, United States Code, provides: 


Transfer to Fleet Naval Reserve of men enlisted in regular Navy; pay; 
duties; discharge for physical disqualification; retirement. Men who have 
enlisted since July 1, 1925, or may hereafter enlist in the Regular Navy after 
the passage of this chapter, except as herein otherwise provided, may be trans- 
ferred to the Fleet Naval Reserve only upon the completion of at least twenty 
years’ naval service and provided they are then found physically and otherwise 
qualified to perform duty in time of war and apply for such transfer, and 
thereafter, except when on active duty, shall be paid at the rate of one-half 
of the base pay they are receiving at the time of transfer: Provided, That in 
time of peace all enlisted men so transferred to the Fleet Naval Reserve may 
be required to perform not more than two months’ active duty in each four- 
year period and shall be physically examined at least once during each four- 
year period, and if upon such examination they are found not physically 
qualified to perform duty in time of war they shall be discharged: Provided 
further, That all enlisted men so transferred to the Fleet Naval Reserve shall 
upon completion of thirty years’ service, including naval service and time in 
the Fleet Naval Reserve, be transferred to the retired list of the regular Navy 
with one-half of the base pay of their ratings plus all permanent additions 
thereto, and the allowances to which enlisted men of the same ratings are 
entitled on retirement after thirty years’ naval service. 


The transfers to the Fleet Naval Reserve respecting which the 
inquiry is made also include those provided for in sections 24 and 26 
ar) act of February 28, 1925, 43 Stat. 1087 (34 U. S. C. 785 and 

87). 

The exclusion of pay of transferred members of the Naval and 
Marine Corps Reserves from the definition of “ retired pay ” in the 
naval appropriation act for 1934 was necessary in order not to ex- 
clude members in receipt of retainer pay from the receipt of travel or 
other allowances to which they might become entitled by the per- 
formance of drills or training duty. It does not necessarily control 
the definition of retired pay under any other statute. ‘Retainer pay is 
either paid “ for services rendered ”; that is, for the performance of 
training duty and/or the maintenance of physical ability to render 
active service, or it is in the nature of retired pay. A-43502, Sep- 
tember 7, 1932. In either case, it is within the definition of compen- 
sation in Title II of the act of March 20, 1933, supra, and is subject 
to the percentage reduction required by the executive orders issued 
pursuant to that act. 


15. Specific reference is made to that portion of the Naval Appropriation 
Act quoted above which reads as follows: 

“No appropriation made in this Act shall be available for pay, allowances 
or traveling or other expenses of any officer or enlisted man of the Naval or 
Marine Corps Reserve who may be drawing — retired pay from the Government 
of the United States.” 

16. John Simon Damon and William P. Sheridan, former transferred mem- 
bers of the Fleet Naval Reserve, are now receiving pay on the retired list 
of the Regular Navy and the difference between this pay and the amounts due 
them as retired emergency officers from the Veterans’ Administration under 
the ruling in 9 Comp. Gen. 399. Are these to be regarded as officers or enlisted 
men of the Naval Reserve within the meaning of the above provision so as to 
be barred from receiving any retired pay from the Navy Department during 
the fiscal year 1934? 


The prohibition is against the use of naval appropriations for 
“ pay, allowances, or travel or other expenses of any officer or en- 
listed man of the Naval or Marine Corps Reserves.” This prohibi- 
tion appears to be addressed to members of the Naval and Marine 
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Corps Reserves other than transferred members, the exception con- 
cluding the proviso makes this purpose clear. The provision will 
not, therefore, be construed as prohibiting the receipt of pay on the 
retired list of the Regular Navy by former transferred members of 
the Naval Reserve who are also in receipt of partial benefits as 
retired emergency officers. 9 Comp. Gen. 399. No opinion is ex- 
pressed as to the effect of the provisions of Title I of the act of 
March 20, 1933, upon this situation. 


17. Section 212 of the act of June 30, 1932 (Pub. No. 21-2) limits the combined 
rate of compensation in a civilian position and the retired pay payable on 
account of services as a commissioned officer to $3,000 per annum. There are 
on the retired list certain enlisted men who on account of service as com- 
missioned officers during the World War receive retired pay based on the pay of 
warrant officers. 

18. In the decision of the Comptroller General of the United States of 
14 July, 1932 (No. A-43204) [12 Comp. Gen. 37], it was stated that the act of 
30 June, 1932, showed an intention that the retired pay of enlisted men should 
not be affected. That decision also recited that the act of 6 June, 1924 
(43 Stat. 472), under which such enlisted men were granted retired pay 
on account of commissioned service, contains a saving clause allowing them 
to receive the pay and allowance of their enlisted status when such pay and 
allowances exceed the pay to which they would be entitled under that act by 
virtue of their commissioned service. The decision then concludes as follows: 

“Considering this saving clause in connection with the examples in the 
economy act in favor of retired pay of enlisted men, it may reasonably be 
concluded that in the application of section 212 of the latter statute, the 
retired pay of the enlisted men mentioned—should not be reduced below that 
which they would have received had they only enl'sted service.” 

19. In view of the failure to exempt the retired pay of enlisted men from 
reduction under the act of 20 March, 1933, will the saving clause in the 
act of 6 June, 1924, still operate to permit such men who hold civilian posi- 
tions to be paid retired pay on the basis of their enlisted grades or ratings 
less whatever reduction is made applicable thereto without regard to the 
limitations in section 212 of the act of 30 June, 1932? 


The failure to exempt the retired pay of enlisted men from reduc- 
tion under the act of March 20, 1933, does not change the rulings 
with respect to the application of section 212 of the act of June 30, 
1932. This question is accordingly answered in the affirmative. 

20. In the decision of the Comptroller General of the United States of 29 
July, 1982 (A-43204), the same principle was applied to retired enlisted men 
who were entitled to pay as warrant officers and who were not bolding civilian 
positions under the Federal Government. That is, they were permitted either 
to take the reduction of 844 per cent of their warrant officer’s pay or elect to 
receive their full pay as enlisted men if this latter was the greater. Shoul:! 
such men now be restored to their former pay as warrant officers before 
any reduction is applied under the act of 20 March, 1933? 

Where the pay as a retired warrant officer is greater than the 
retired pay as an enlisted man, both rates of pay now being subject 
to the same percentage of reduction, the rate of pay as a retired 
warrant officer should be restored. 
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(A-48318) 


ECONOMY ACT AMENDED—LEGISLATIVE FURLOUGH—FINAL 
ADJUSTMENT AS OF MARCH 31, 1933 


The reduction of 15 per cent required by the act of March 20, 1933 (48 Stat. 
13), and the Executive order of March 28, 1933, applicable to an employee 
who was absent on legislative furlough 24 working days prior to April 
1, 1933, is the same as that applicable to un employee from whose com- 
pensation only 224% days’ pay was deducted on account of legislative 
furlough prior to said date. 


Comptroller General McCarl to the Chairman of the Federal Trade Commis- 
sion, April 12, 1933: 


I have your letter of April 4, 1933, requesting decision of a ques- 
tion raised by an attorney of the Federal Trade Commission in his 
letter of March 31 to you, as follows: 


Briefly the question is whether an officer or employee from whose compen- 
sation the full 844 per cent of 12 months’ salary has been deducted prior to 
April 1, 1983, must suffer an additional reduction of 15 per centum for April, 
May, and June, 1933, making a total deduction of 2344 per cent for those three 
months, or whether the deduction made for said three months prior to April 
1, 1933, is to be included in the 15 per cent reduction made under the act of 
March 20, 1933, which would mean that for the said three months of April, 
May, and June, 1933, he would suffer in actual reduction of 6% per cent in 
his pay. 


The question presented was covered by decisions of March 23, 
1933, A-47718, 12 Comp. Gen. 555, and March 25, 1933, A-48034, 12 


Comp. Gen. 557, and the application of the rules announced in said 
decisions will not result, for periods on and after April 1, 1933, in 
any pyramiding of salary reduction of any officer or employee, or 
in any injustices as between officers and employees who were ab- 
sent, and those who were not absent for the full period of legisla- 
tive furlough required by section 101(b) of the economy act. The 
first-mentioned decision provided for final adjustment as of March 
31, 1933, with all officers and employees from whom there had been 
a deduction in excess of that required by the economy act of June 
30, 1932; that is to say, from whose compensation there had been 
deducted for legislative furlough an amount in excess of the num- 
ber of days’ legislative furlough actually taken and in excess of 
the normal deductions of 2214 days’ compensation required in all 
cases up to and including March 31, 1933. Manifestly there is no 
authority of law for any refund or adjustment with respect to em- 
ployees from whose compensation the deductions made on account 
of absence on legislative furlough did not exceed the amount re- 
quired under section 101(b) of the economy act to be so deducted. 

The alleged injustice to employees who have taken all of their 
legislative furlough prior to April 1, 1933, is not real, such em- 
ployees having had the advantage of the time off while other em- 
ployees have worked. To make any such adjustment as is now 
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contended for would be tantamount to paying the employee for a 
period between June 30, 1932, and April 1, 1933, during which he 
was absent from duty and rendering no service to the Government. 
Clearly, that is not authorized under the law. 

The act of March 20, 1933, discontinued the legislative furlough 
and provided for a percentage reduction effective April 1, 1933, 
applicable alike to all without reference to the time absent on legis- 
lative furlough or otherwise prior thereto. 

The attorney appears to base his contention on the following 
proviso to section 3, Title II of the act of March 20, 1933: 

* * * Provided, That such percentage of reduction (including reductions 
made under any existing law, regulation, or Executive order, in the case of 
subsistence and rental allowances for the services mentioned in the pay act 
of June 10, 1922) shall not exceed 15 per centum. 

He seems to contend that the deduction made on account of ab- 
sence on legislative furlough in excess of 18 working days prior to 
April 1, 1933, is a reduction “ made under any existing law ” within 
the meaning of that phrase as used in said proviso. It is clear, 
however, that the part within the parentheses in the proviso relates 
only to reductions made in the subsistence and rental allowances of 
personnel of the military, naval, and related services which are for 
the first time to be included as a part of “ compensation ” and sub- 
ject to reduction. There is no purpose whatever in the quoted 
proviso to exempt from the full 15 per cent reduction under the 
Executive order of March 28, 1933, the compensation of officers 
and employees of the Government who were absent from duty on 
legislative furlough prior to April 1, 1933, the full 24 working days 
granted or imposed administratively under section 101(b) of the 
economy act. An examination of the Congressional Record of 
March 15, 1933, to which reference is made in the submission, dis- 
closes nothing to support the contention now made. 

You are advised, therefore, that the percentage reduction ap- 
plicable to an employee who was absent on legislative furlough 24 
working days prior to April 1, 1933, is the same as that applicable 
to an employee from whose compensation only 2214 days’ pay was 
deducted on account of legislative furlough prior to said date. 


(A-48345) 


ECONOMY ACT, AMENDED—ALLOWANCES 


The clothing furnished in kind to enlisted men of the Navy on first enlistment 
is not to be considered as pay or allowances as defined in section 1 (b) 
of Title II of the act of March 20, 1933, 48 Stat. 12 and its value is not 
subject to the percentage reduction required in pay and allowances by 
Executive order of March 28, 1933. issued under that statute. 
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Comptroller General McCarl to the Secretary of the Navy, April 12, 1933: 


There has been received by your indorsement of April 5, 1933, a 
letter dated April 5, 1933, from the chief, Bureau of Supplies and 
Accounts, requesting decision as follows: 


1. It is requested that the question be presented to the Comptroller General 
of the United States whether the act of March 20, 1933, Public, No. 2, and the 
Executive order of March 28, 1933, requires any deductions from the clothing 
allowance of enlisted men of the Navy on and after 1 April, 1933. 

2. The act of June 30, 1932, 47 Stat. 451, provides: 

“That hereafter the Secretary of the Navy may prescribe the money value 
of clothing, bedding, and outfits in kind which may be issued to enlisted men 
in their first enlistment in the Navy.” 

The naval appropriation act for the fiscal year ending June 30, 1933, approved 
June 30, 1932, provides for: 

“Outfits for all enlisted men and apprentice seamen of the Navy on first 
enlistment at not to exceed $100 each.” 

The naval appropriation act for the fiscal year ending June 30, 1934, approved 
March 3, 1933, eliminates the words “at not to exceed $100 each.” 

3. Article 1431-3 Bureau of Supplies and Accounts Manual fixed the value 
of clothing, bedding, and outfits in kind issued to enlisted men in first enlist- 
ment at $87.80, effective January 1, 19383. Attention is invited to the fact that 
in the case of enlisted men in the Navy, clothing of the value authorized by law 
is issued in kind only, as prescribed in article 1431, Bureau of Supplies and 
Accounts Manual. 

4. If it is decided that a deduction is required from the outfits on first enlist- 
ment by the act of March 20, 1933, decision is requested whether such dedue- 
tion is required only in the case of men enlisting on and after April 1, 1933, 
or whether such deduction is required also from the undrawn clothing allow- 
ance to the credit of enlisted men on 1 April, 1933, in cases where enlistments 
occurred prior to that date. 


The clothing furnished in kind to enlisted men of the Navy on 
first enlistment is not to be considered as pay or allowances as defined 
in section 1 (b), Title II, of the act of March 20, 1933, 48 Stat. 12, 
and its value is not subject to the 15 per cent reduction required by 
the Executive order of March 28, 1933, issued under that statute. 
A-48132, April 4, 1933, 12 Comp. Gen. 566. 


(A-48395) 


ECONOMY ACT, AMENDED—EMPLOYEES’ COMPENSATION COMMIS- 
SION—REDUCTION IN DISABILITY COMPENSATION 


All disability compensation payments under the employees’ compensation act 
of September 7, 1916, as amended, are required to be reduced 15 per cent 
effective April 1, 1933, whether the injury was sustained before or after 
April 1, 1933. The rate of disability compensaticn should be determined 
as heretofore on the basic rate of compensation of the employee as required 
to be fixed under section 2 (a), Title II, of the act of March 20, 1933, 
48 Stat. 12, and the rate so determined reduced 15 per cent as required 
by the provisions of section 2 (b) and secticn 3 of the act, the amount of 
the reduction to be impounded in the Treasury under the terms of section 8 
of the act. 
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Comptroller General McCarl to the Chairman of the United States Employees’ 
Compensation Commission, April 15, 1933: 


Consideration has been given to your letter of April 7, 1933, as 
follows: 


With reference to your decision of November 25, 1932, (A-45640), and to the 
act to maintain the credit of the United States Government, approved March 
20, 1933 (Public, No. 2, 73d Congress), you are requested to advise the com- 
mission at the earliest possible date whether disability compensation paid 
under the act of September 7, 1916, on account of injuries sustained on or after 
April 1, 1933, should be based on the employee’s rate of pay as determined 
under title 2, section 2, subparagraph (a) of the act of March 20, 1933, or on 
the rate after reduction pursuant to Executive order, as provided in title 2, 
section 2, subparagraph (b) and section 3, paragraph (b) of the act. 


In the decision of November 25, 1932, 12 Comp. Gen. 454, it was 
held (quoting from the syllabus) : 

The monthly rate of pay of an employee injured during the current fiscal 
year, for the purpose of computing disability compensation under the em- 


ployees’ compensation act, as amended, is to be determined by the regular 


rate of his compensation without regard to deductions required by the economy 
act. 


Sections 1 (b) and 2, Title IT, of the act of March 20, 1933, provide 
as follows: 


Sec. 1. When used in this title— 
* 














~ . 
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(b) The term “compensation” means any salary, pay, wage, allowance 
(except allowances for travel), or other emolument paid for services rendered 
in any civilian or noncivilian office, position, or employment; and includes the 
retired pay of judges (except judges whose compensation, prior to retirement 
or resignation, could not, under the Constitution, have been diminished), and 
the retired pay of all commissioned and other personnel of the Coast and 
Geodetic Survey, the Lighthouse Service, and the Public Health Service, and 
the retired pay of all commissioned and other personnel of the Army, Navy, 
Marine Corps, and Coast Guard; but does not include payments out of any 
retirement, disability, or relief fund made up wholly or in part of contribu- 
tions of employees. 

Sec. 2. For that portion of the fiscal year 1933 beginning with the first day 
of the calendar month following the month during which this act is enacted, 
and for the fiscal year ending June 30, 1934, the compensation of every officer 
or employee shall be determined as follows: 

(a) The compensation which such officer or employee would receive under 
the provisions of any existing law, schedule, regulation, Executive order, or 
departmental order shall first be determined as though this title (except sec- 
tion 4) had not been enacted. 

(b) The compensation as determined under subparagraph (a) of this section 
shall be reduced by the percentage, if any, determined in accordance with sec- 


tion 3 of this title. 

These provisions are essentially different from the provisions of 
the economy act of June 30, 1932, on the basis of which the quoted 
decision was rendered. The express exception from the definition 
of “ compensation ” of “ payments out of any retirement, disability, 
or relief fund made up wholly or in part of contributions of em- 
ployees ” implies, pursuant to the legal maxim “ expressio unius est 
exclusio alterius ” that any payment in the form of an “ allowance ” 
or gratuity out of “any retirement, disability, or relief fund” not 
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made up “ wholly or in part of contributions of employees ” is sub- 
ject to the reductions required under the act. This is in line with 
the provisions of Title I of the act requiring reductions in the dis- 
ability benefits to veterans for military and naval service, and, also, 
with the provisions of section 5, Title II, of the act requiring a 
reduction in the retired pay of the military and naval personnel. 
Furthermore, as stated in decision of April 7, 1933, 12 Comp. Gen. 
580, “ Sections 1, 2, and 3 [Title II] of the act of March 20, 1933, 
prescribes a definite basis for fixing the compensation of every Fed- 
eral officer and employee, as of April 1, 1933, and no exceptions by 
implication may be recognized.” It is only reasonable to conclude 
that disability benefits—with the one exception noted in the act— 
based on the salary rates of every officer and employee, paid for 
civilian service, should likewise be reduced. 

You are advised, therefore, that all disability compensation pay- 
ments under the act of September 7, 1916, as amended, are required 
to be reduced 15 per cent, effective April 1, 1933, whether the injury 
was sustained before or after April 1, 1933. That is to say, the rate 
should be first determined as heretofore on the basic rate of compen- 
sation of the employee as required to. be fixed under section 2(a), 
Title II, of the act of March 20, 1933, and the rate so determined 
should then be reduced by 15 per cent thereof as required by the 
provisions of section 2(b) and section 3 of the act, the amount of 
the reduction to be impounded in the Treasury under the terms of 
section 8 of the act. 

The question submitted is answered accordingly. 


(A-48145) 


ECONOMY ACT—CONTRACTS—INTERDEPARTMENTAL 
PURCHASES 


Advertising in accordance with section 3709, Revised Statutes, is not required 
under section 7 of the act of May 21, 1920, 41 Stat. 613, as amended by 
section 601 of the act of June 30, 1932, 47 Stat. 417, for the procurement 
from another department of materials, supplies, or equipment which the 
Government already owns or which the other department is prepared to 
procure in a manner authorized by law. 


Comptroller General McCarl to the Secretary of State, April 18, 1933: 
There has been received your letter of March 27, 1933, to the 
effect that the Department of State has from time to time ordered 
medals from the Director of the Mint, Treasury Department, to be 
given in the acknowledgment of the services of masters and crews 
of foreign vessels in rescuing American seamen or citizens from 
shipwreck or other catastrophe at sea, and that it is now desired to 
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enter an order for 18 blank medals, cases, and riders, which are 
quoted at $34 each, or a total of $612, and are practically the same 
as $20 gold coins, except that they are delivered blank on both sides. 
You request decision whether under the act of July 1, 1932, 47 Stat. 
480, these medals may be purchased from the Bureau of the Mint 
without advertising for bids. 

The act of July 1, 1932, 47 Stat. 480, appropriated $1,000 “ For 
expenses which may be incurred in the acknowledgment of the 
services of masters and crews of foreign vessels in rescuing American 
seamen or citizens from shipwreck or other catastrophe at sea,” but 
did not specify in what manner the services should be acknowledged. 

Section 7 of the act of May 21, 1920, 41 Stat. 613, as amended 
by Title VI, section 601, of the legislative-economy act of June 30, 
1932, provides that: 

(a) Any executive department cr independent establishment of the Govern- 
ment, or any bureau or office thereof, if funds are available therefor and if it 
is determined by the head of such executive department, establishment, bureau, 
or office to be in the interest of the Government so to do, may place orders 
with any other such department, establishment, bureau, or office for materials, 
supplies, equipment, work, or services, of any kind that such requisitioned 
Federal agency may be in a position to supply or equipped to render, and 
shall pay promptly by check to such Federal agency as may be requisitioned, 
upon its written request, either in advance or upon the furnishing or perform- 
ance thereof, all or part of the estimated or actual cost thereof as determined by 
such department, establishment, bureau, or office as may be requisitioned; but 
proper adjustments on the basis of the actual cost of the materials, supplies, 
or equipment furnished, or work or services performed, paid for in advance, 
shall be made as may be agreed upon by the departments, establishments, 
bureaus, or offices concerned: Provided, however, That if such work or services 
can be as conveniently or more cheaply performed by private agencies such 
work shall be let by competitive bids to such private agencies. Bills rendered, 
or requests for advance payments made, pursuant to any such order, shall 
not be subject to audit or certification in advance of payment. 

It will be noted that under this statute, when determined to be in 
the interest of the Government to do so, orders may be placed with 
other Government departments, establishments, bureaus, or offices 
for materials, supplies, equipment, work, or services with a proviso 
that such orders may not be so placed for “ work or services” to be 
performed—as distinguished from materials, supplies, or equipment 
to be furnished—* if such work or services can be as conveniently or 
more cheaply performed by private agencies.” There is no require- 
ment in the statute that one department or establishment must 
advertise before requisitioning from another department or estab- 
lishment materials, supplies, or equipment which the Government 
already owns or which the other department or establishment is 
prepared to procure in a manner authorized by law. 

The question thus resolves itself into whether the procurement 
of blank medals in this case, which you state are practically the 
same as $20 gold pieces, except that they are blank on both sides, 

involves the procurement of “ work or services ” within the proviso, 
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or the procurement of “ material, supplies, or equipment” within 
the body of the statute. It would seem to be too clear for serious 
argument that the procurement of the medals blank on both sides 
in the shape of $20 gold pieces is not the procurement of “ work or 
services ”, but is the procurement of materials or supplies. 
Accordingly, you are advised that the proviso in section 7 of 
the act of May 21, 1920, 41 Stat. 613, as amended by Title VI, 
section 601, of the act of June 30, 1932, supra, is not for applica- 
tion, and the blank medals may be obtained from the mint without 


ascertaining whether they could be as conveniently or more cheaply 
furnished by a private agency. 


(A-48144) 


COMPENSATION—APPOINTMENTS—FEDERAL RADIO COMMISSION 


A member of the Federal Radio Commission whose commission expired 
February 23, 1933, and whose commission on reappointment, after con- 
firmation by the Senate, was not issued until March 20, 1933, at which 
time he took the oath of office, is not entitled to compensation between 
February 23 and March 20, 1933. 


Comptroller General McCarl to the Secretary of the Federal Radio Commis- 
sion, April 20, 1933: 


There has been received your letter of March 27, 1933, as follows: 


An opinion is requested on the following matter: 

On February 23, 1933, the appointment of Eugene O. Sykes as 2 commissioner 
with this commission expired. On March 13, 1933, Judge Sykes was nominated 
by the President for reappointment. On March 16, 1933, the Senate confirmed 
the nomination of Judge Sykes for reappointment and on March 20, 1933, the 
President was notified of this confirmation. The commission was signed by 
the President on March 20, 1983, and reads as follows: 

“* * * a member of the Federal Radio Commission for a term of six years 
from February 24, 1933.” 

The oath of office and the affidavit to be executed by civil officers of the 
United States upon appointment to office also contained the same clause. 
Judge Sykes took his oath of office March 20, 1933. 

It is requested that this commission be advised as to the effective date of 
this appointment in order that a salary check may be drawn accordingly. 


Section 3 of the act of February 23, 1927, 44 Stat. 1162, 1163, 
provided : 

The first commissioners shall be appointed for the terms of two, three, four, 
five, and six years, respectively, from the date of the taking effect of this act, 
the term of each to be designated by the President, but their successors shall 


be appointed for terms of six years, except that any person chosen to fill a 


vacancy shall be appointed only for the unexpired term of the commissioner 
whom he shall succeed. 


See, also, acts of March 28, 1928, 45 Stat. 373; March 4, 1929, éd. 
1559; and December 18, 1929, 46 Stat. 50. 

The expiration of the terms of the Federal Radio Commissioners 
is thus fixed by statute as February 23 and all commissions are 
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required to be for a prescribed term of years terminating on that 
day of that month. The date from which the period for which ap- 
pointment is made is to be computed is not determinative of the 
officer’s right to compensation. Presidential appointments are not 
effective until a commission has been issued after nomination by the 
President and confirmation by the Senate. Marbury v. Madison, 1 
Cranch 137; United States v. Le Baron, 19 Howard 78; Glavey v. 
United States, 182 U. S. 595. Prior to the consummation of the 
appointment the appointee can not accept or hold the office and is 
not entitled to the salary thereof. 27 Comp. Dec. 861. 

Commissioner Sykes is not, therefore, entitled to any compensation 
for the period between February 23, 1933, the expiration of his 
former term, and March 20, 1933, the effective date of his new 
commission. 


(A-48441) 


ECONOMY ACT, AMENDED—PERCENTAGE REDUCTION—CGOOPERA- 
TIVE OFFICERS AND EMPLOYEES 


The basic salary rate of Public Health Service officers and employees en- 
gaged in cooperative rural sanitation work, paid partly from appropriated 
funds and partly from funds contributed by counties or other political 
subdivisions, is subject to 15 per cent reduction effective April 1, 1933, 
under the act of March 20, 1933. 48 Stat. 13, the counties or other political 
subdivisions to be billed for 15 per cent less of their agreed contribution, 
and only the portion of salary paid from appropriated funds to be subject 
to the impounding provisions. (Modified by 12 Comp. Gen. 651.) 


Comptroller General McCarl to the Secretary of the Treasury, April 20, 1933: 


Consideration has been given to your letter of April 10, 1933, as 
follows: 


Attention is invited to section 1, Title II of an act to maintain the credit 
of the United States Government (Public, No. 2, 73rd Congress), approved 
March 20, 1933, which reads in part as follows: “(a) the terms ‘officer’ and 
‘employee’ mean any person rendering services in or under any branch or 
service of the United States Government or the government of the District 
of Columbia, but do not include, (5) any person in respect of any office, posi- 
tion, or emplcyment the compensation of which is paid under the terms of 
any contract in effect on the date of the enactment of this title, if such com- 
pensation may not lawfully be reduced.” 

In the application of the rural sanitation appropriation by the Public Health 
Service, which appropriation provides—*“ For special studies of, and demonstra- 
tion work in, rural sanitation, including personal services, and including the 
maintenance, repair, and operation of motor-propelled passenger-carrying 
vehicles, for official use in field work,” there have been set up each year defi- 
nite allotments to various rural health organizations, through the respective 
State departments of health. These allotments are made on a contractual 
basis, the contracts being in the form of budgets which are signed by author- 
ized representatives of the Public Health Service, the State and the local or 
county government. In these budgets the contributing agencies agree to pay 
certain salaries or parts of salaries for certain definite periods of time. A 
sample of a typical budget is herewith enclosed. 

It is requested that this office be informed as to whether or not the excep- 
tion quoted above applies to the personnel receiving the whole or part of their 
salary from the Federal Government, as provided for in the agreements signed 
by the Public Health Service and the State and the local authorities. 
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The attached sample of Budget for County Health Work, signed 
by county and Federal authorities, is simply a schedule of positions 
with total salary rates and the portion contributed by the county 
and Federal Governments. 

In decision of April 7, 1933, A-48262, 12 Comp. Gen. 580, to you, 
it was held: 


Under the definition in section 1 of the same act “any person rendering 
services in or under any branch or service of the United States Government 
or the government of the District of Columbia,” with the five exceptions therein 
made, are officers or employees whose total compensation, regardless of the 
source from which paid, is subject to the 15 per cent reduction in accordance 
with the terms of the Executive order of March 28, 1933, issued pursuant to 
section 3 of the act. That is to say, if the duties and responsibilities of an 
office or position are performed for or under the supervision of the Federal 
Government, and the basic rate of compensation is fixed under “any existing 
[Federal] law, schedule, regulation, Executive order, or departmental order,” 
the incumbent thereof is a Federal officer or employee within the meaning of 
section 1 (a) of Title II of the act of March 20, 1933, and the compensation 
is subject to the 15 per cent reduction under section 3 of said title. 

* * * ca * - t 

However, as the impounding provisions of the act of March 20, 1933, relate 
only to ‘‘appropriations or portions of appropriations unexpended by reason 
of the operation of this act” (quoting from section 8), no part of the salary 
of a Federal officer or employee which is paid from private or State funds 
will be impounded in the Federal Treasury. Accordingly, all private or State 
interests which contribute the whole or any, part of the compensation of Fed- 
eral officers or employees should be required on and after April 1, 1933, to 
contribute 15 per cent less of the total compensation of each officer and em- 
ployee as of March 31, 1933; that is to say, the saving with respect to the 15 
per cent reduction on their share of the compensation will inure to their 
benefit. 


While it is not specifically so stated, it is understood that the 
duties of these Public Health Service officers and employees are 
performed for or under the supervision of the Federal Government 
and that their salary rates are fixed under a Federal law, schedule, 
regulation, Executive order, or departmental order, and that the 
only contract entered into with the county authorities is as to the 
amount to be contributed by the county toward the salaries as fixed 
by the Federal Government for the Public Health Service officers 
and employees. 

On this basis there is nothing disclosed either in the so-called con- 
tract or schedule of salary rates, or otherwise, precluding the re- 
duction of the existing rates of compensation of these Public Health 
Service officers and employees. They are officers or employees 
within the meaning of section 1, Title II, of the act of 1933, and 
exception (5) has no application to them. 

You are advised, therefore, that the basic salary rates of these 
Public Health Service officers and employees should be reduced 15 
per cent, the county or other political subdivision to be billed for 15 
per cent less of their agreed contribution, and only the portion of 
the salary paid from appropriated funds to be subject to the im- 
pounding provisions. 
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(A—48206) (A-48311) 


ECONOMY ACT, AMENDED—LEAVES OF ABSENCE—GOVERNMENT 
PRINTING OFFICE 


Under the act of June 11, 1896 (29 Stat. 453), and section 215 of the economy 
act of June 30, 1932, there may be granted to employees of the Govern- 
ment Printing Office during the remainder of the current fiscal year 1933, 
or thereafter, the unused portion, if any, of the leave, not to exceed 15 days, 
which had accrued up to July 1, 1932, but in no case may credit be allowed 
for leave on account of service between June 30, 1932, and April 1, 1933, 
to be granted either in the current or any succeeding fiscal year. Hence, 
the maximum amount of leave with which the leave account of any em- 
ployee of the Government Printing Office may now be credited is not to 
exceed 15 days of the unused leave which had been earned during the 
fiscal year 1932 plus 1%, days per month for each month’s service after 
March 31, 1933. 

Compensation payable to employees of the Government Printing Office for 
periods of authorized leave of absence must continue to be “at the rate 
of pay received by them during the time in which said leave was earned.” 
The regular annual appropriation for personnel for the year in which 
the leave is actually taken may be considered available for making 
payments to the employees for the periods of their authorized leaves of 
absence with pay. 

The administrative practice of the Government Printing Office of paying 
employees upon separation from the service for unused earned or accrued 
leave has been without authority of law and should be discontinued. 

Under the act of June 11, 1896 (29 Stat. 453), and the annual appropriation 
act for the fiscal year 1933, act of June 30, 1932 (47 Stat. 396), the 
Public Printer is authorized to pay to the legal representatives of em- 
ployees who die between March 31 and July 1, 1933, for the accrued 
unused leave, but since no provision therefor appears in the appropria- 
tion act for the fiscal year 1934, act of February 28, 1933 (47 Stat. 1350), 
payment to the legal representatives of deceased employees under said 
appropriation for accrued unused leave at date of death will not be 
authorized. 

The same rules applicable to the granting of leave on Saturday morning in 
force prior to July 1, 1932, are again applicable on and after April 1, 1933. 
That is to say, if an employee is entitled to and is granted leave with 
pay for a Saturday four hours’ time will be charged against his leave, 
but if he is granted leave without pay for a Saturday he will lose a full 
day’s pay therefor. 


Comptroller General McCarl to the Public Printer, April 21, 1933: 
There have been received your letters of March 30, 1933, and 
April 4, 1933, as follows: 


Your decision is requested on the following questions: 

Under section 4 (d) of Public, No. 2, 73d Congress, repealing section -103 
of Public, No. 212, 72d Congress, suspending annual leave of absence with 
pay, may employees of the Government Printing Office be granted four hours’ 
leave of absence with pay, earned in fiscal year 1932, on Saturday, April 1, 
and on the succeeding Saturdays to the close of the fiscal year 1933? 

What would be the application of the Saturday half holiday law, approved 
March 3, 1931 (U. 8. C., Supp. VI, Title 5, sec. 26a) to employees granted four 
hours’ leave on Saturdays? 

Your decision is respectfully requested on the application of the following 
provisions of law as to the granting of leaves of absence earned by employees 
of the Government Printing Office in fiscal year 1932, the first nine months of 
fiscal year 1933, and the last three months of fiscal year 1933, the rates of pay 
therefor, the payments to employees separated from the service and to the 
estates of deceased employees, whether leave of absence earned in 1932 may 
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be granted on the basis of 30 or 15 days, and whether any part of such 
leave not granted in the fiscal year 1933 is cumulative thereafter: 

1. Section 45 of Title 44, U. S. Code, provides— 

“The employees of the Government Printing Office, whether employed by 
the piece or otherwise, shall be allowed leaves of absence with pay to the extent 
of not exceeding thirty days in any one fiscal year under such regulations and 
at such times as the Public Printer may designate at the rate of pay received 
by them during the time in which said leave was earned; but such leaves of 
absence shall not be allowed to accumulate from year to year. Such employeas 
as are engaged on piecework shall receive the same rate of pay for the said 
thirty days’ leave as will be paid to day hands. It shall be lawful to allow pay 
for pro rata leave to those serving fractional parts of a year: also to allow 
pay for pro rata leave of absence to employees of the Government Printing 
Office in any fiscal year, notwithstanding the fact that thirty days’ leave of 
absence, with pay, may have been granted to such employees in that fiscal year 
on account of service rendered in a previous fiscal year. The Public Printer is 
authorized to pay to the legal representative of any, employees who may die, 
and may have any accrued leave of absence due them as such employees, said 
claims to be paid out of any appropriations for leaves of absence. (June 11, 
1896, c. 420, 1, 29 Stat. 453.)” 

2. Section 215, Public, No. 212, 72nd Congress (legislative appropriation act, 
fiscal year 1933), provides— 

“ Hereafter no civilian officer or employee of the Government who receives 
annual leave with pay shall be granted annual leave of absence with pay in 
excess of 15 days in any one year, excluding Sundays and legal holidays: 
Provided, That the part unused in any year may be cumulative for any 
succeeding year: * * *” 

8. Section 802, supra, provides— 

“All acts and parts of acts inconsistent or in conflict with those provisions 
of this act which are of temporary duration are hereby suspended during the 
period in which such provisions of this act are in effect. All acts or parts 
of acts inconsistent or in conflict with those provisions of this act which are 
of permanent nature are hereby repealed to the extent of such inconsistency 
or conflict.” 

4. Section 103, supra, provides— 

“All rights now conferred or authorized to be conferred by law upon any 
officer or employee to receive annual leave of absence with pay are hereby 
suspended during the fiscal year ending June 30, 1933.” 

5. Section 4 (d) of Title II, Public, No. 2, 73rd Congress (act to maintain 
the credit of the United States Government), repeals above section 103; the 
repeal clause is effective April 1, 1933. 


Under the .act of 1896, supra, it is understood to have been the ad- 
ministrative practice since the enactment to grant no leave of absence 
with pay to new employees during the first fiscal year of their service 
and to pay for the leave thus earned, when granted in the succeeding 
fiscal year, at the compensation rate received during the previous 
year in which the leave was earned. Hence, it is understood that 
on June 30, 1932, the close of the fiscal or leave year, some employees 
of the Government Printing Office may have had to their credit as 
much as 30 days of earned leave. 

In decision of July 8, 1932, 12 Comp. Gen. 9, to you, it was held 
(quoting from the syllabus)— 


The term “annual leave” in section 103 of the act of June 30, 1932, 47 
Stat. 400, refers to all “ vacation” leave of absence with pay authorized by 
law and/or regulation for each year, whether based on the calendar, fiscal, 
or service year, for personal pleasure, convenience, or benefit of the officer or 
employee, but does not include sick, quarantine, and military leave. Rights to 
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annual leave as thus defined, including that accrued and unused prior to July 
1, 1932, or to receive payment for unused portion thereof upon separation from 
the service, as well as all benefits incident thereto, are suspended during the 
fiscal year 1933, irrespective of whether the leave rights heretofore have been 
granted absolutely by statute or allowed within administrative discretion. 


In decision of April 6, 1933, 12 Comp. Gen. 574, to the Civil 
Service Commission, involving the leave status of employees on a 
calendar-year basis, reference was made to sections 103, 215, and 
802, of the economy act of June 30, 1932, and it was held as follows: 


Prior to the date of this act, and during the period January 1 to June 30, 
1932, leave with pay was authorized to be granted within the discretion of 
the administrative office under the terms of the act of March 15, 1898, 30 Stat. 
316, for a total of 30 days in any one year. There was no right of cumulation 
from year to year. The quoted provisions of the economy act operated (1) to 
repeal so much of all leave laws previously in force which authorized the 
granting of leave in excess of 15 days in any one leave year; (2) to provide for 
the first time the right of cumulation of leave for use in any succeeding leave 
year; and (3) to suspend during the fiscal year 1933 the rights thus provided, 
both to grant 15 days’ leave in that year and to accumulate the leave thus not to 
be granted in said year. 

The act of March 20, 1933, Public, No. 2, section 4 (d), Title II, provides: 

“The following sections of Part II of the legislative appropriation act, 
fiscal year 1933, are hereby repealed effective on the first day of the calendar 
month following the month in which this act is enacted; namely, sections 
101, 102, 103, 104, subsections (d) and (e) of section 105, 106, 107 (except 
paragraphs (1), (2), (3) and (4) of subsection (a) thereof), 108, 112, and 
211,” 

It is to be noted that the repeal of section 103 of the economy act suspending 
all rights to receive, that is to grant, leave with pay, or to accumulate the 
leave so not granted, is specifically made effective as of April 1, 1933. Even 
had this effective date of repeal of section 103 not been specifically fixed in 
the statute, the repeal of a provision suspending the operation of a statute 
may not be considered as reinstating the suspended statute retroactively, in 
this instance, from July 1, 1932, but only from the effective date of the re- 
pealing statute. Thus both of the rights provided for by section 215 of the 
act of June 30, 1932, supra, to grant leave and to accumulate such leave, were 
restored, not from July 1, 1932, or from January 1, 1933, but only from and 
after April 1, 1933. 

It seems clear therefore—and having due regard to the first word “ Here- 
after” appearing in section 215 of the economy act—that neither the right 
to grant leave, nor the right to accumulate leave as granted thereby may 
operate on any period prior to the date of the act, June 30, 1932, nor during 
the suspended period, but only from and after April 1, 19383. * * * 


It will be noted that the conclusion to the effect that the unused 
leave which had accrued during the period from January 1, 1932, 
to June 30, 1932, could not be taken after March 31, 1933, was based 
on the fact that prior to June 30, 1932, “there was no right of 
cumulation from year to year.” With respect to the class of em- 
ployees now under consideration, however, the situation is different 
because the act of June 11, 1896, 29 Stat. 453, controlling the grant- 
ing of annual leave of absence with pay to employees of the Gov- 
ernment Printing Office, specifically recognized the right to grant 
in one fiscal or leave year leave earned during the preceding fiscal 
or leave year. Thus, there existed on June 30, 1932, a right to 
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carry over into the fiscal year 1933 the unused portion of the leave 
that had accrued during the fiscal year 1932, which right was not 
taken away by anything in the economy act of June 30, 1932. Sec- 
tion 103 of said act suspended said right and section 215 modified 
the same by reducing from 30 to 15 days the maximum amount 
which might be carried over and by removing the limitation as to 
the time within which the leave thus carried over might be taken. 
Consequently, while under the provisions of section 103 of the econ- 
omy act no leave could accrue to or be taken by these employees 
during the period from July 1, 1982, to March 31, 1933, the right 
which existed prior to June 30, 1932, to carry over to the fiscal 
year 1933 the unused portion of the leave earned prior to July 1, 
1932, was preserved by section 215 subject to the modifications 
above indicated. 

You are advised, therefore, that there may be granted during the 
remainder of the current fiscal year, or thereafter, the unused por- 
tion, if any, of the leave, not to exceed 15 days, which had accrued 
up to July 1, 1932, but in no case may credit be allowed for leave on 
account of service between June 30, 1932, and April 1, 1933, to be 
granted either in the current or any succeeding fiscal year. Hence, 
the maximum amount of leave with which the leave account of any 
employee of the Government Printing Office may now be credited 
is not to exceed 15 days of the unused leave which had been earned 
during the fiscal year 1932 plus 114 days per month for each month’s 
service after March 31, 1933. 

In view of the plain terms of the act of June 11, 1896, supra, the 
compensation payable for periods of authorized leave of absence 
must continue to be “at the rate of pay received by them during 
the time in which said leave was earned.” The regular annual 
appropriation for personnel for the year in which the leave is actu- 
ally taken may be considered available for making payments to the 
employees for the periods of their authorized leaves of absence with 
pay. 

While it is understood to have been the administrative practice to 
pay employees upon separation from the service for unused earned 
or accrued leave, there appears nothing in the act of 1896 or other- 
wise to authorize such practice. Therefore, the practice should be 
discontinued. It would not be improper to make the employee's 
separation from the service effective at the expiration of the accrued 
leave, that is, to carry the employee on the rolls as in a leave-with-pay 
status until the expiration of his accrued leave. 

With respect to employees whose separation from the service is 
by death, since the act of June 11, 1896, specifically authorizes the 
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Public Printer “to pay to the legal representatives of any employees 
who may die and may have any accrued leave of absence due them 
as such employees, said claims to be paid out of any appropriations 
for leave of absence,” such payments may be made, in the case of 
employees who have died or who may die between March 31 and 
July 1, 1933, under the current fiscal year appropriation, act of 
June 30, 1932, 47 Stat. 396, which contains a specific provision “ to 
enable the Public Printer to comply with the provisions of law 
granting * * * annual leave to employees with pay ” for leave 
which shall have accrued and is unused at date of death of the 
employee. However, as no such provision appears in the appro- 
priation act for the fiscal year 1934, act of February 28, 1933, Public 
No. 381, 47 Stat. 1364, payment to the legal representative of de- 
ceased employees under said appropriation for accrued, unused leave 
at date of death will not be authorized. 

It is believed the above answers all of the questions involved 
in the first paragraph of your letter of April 4, 1933. 

The question contained in the first paragraph of your letter of 
March 30, 1933, is answered in the affirmative, subject, of course, 
to the limitations hereinbefore indicated as to the amount of leave 
with pay which may be granted under existing law. 

Referring to the question contained in the second paragraph of 
your letter of March 30, 1933, you are advised that the same rules 
applicable to the granting of leave on Saturday morning in force 
prior to July 1, 1932, are again applicable on and after April 1, 
1933. See in this connection 36 Op. Atty. Gen. 407, id. 444. That 
is to say if an employee is entitled to and is granted leave with 
pay for a Saturday four hours’ time will be charged against his 
leave but if he is granted leave without pay for a Saturday he 
will lose a full day’s pay therefor. 


(A-48276) 


ECONOMY ACT, AMENDED—ADMINISTRATIVE PROMOTIONS— 
DEDUCTION IN VALUE OF ALLOWANCES 


Any action by the Civil Service Commission under the classification act 
to adjust compensation rates of positions carrying maintenance with 
regard to employees in the departmental service in the District of 
Columbia, or by the administrative office under the act of March 5, 1928, 
45 Stat. 193, with regard to the employees in the field service, which 
would result in an increase in the amount of cash paid to employees 
who would continue to receive the same allowances, is prohibited as an 
administrative promotion during the remainder of the fiscal year 1933, 
under the terms of section 202 of the economy act, and during the fiscal 
year 1934, under section 7 of the act of March 3, 1933, 47 Stat. 1515. 
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Comptroller General McCarl to the President of the United States Civil 
Service Commission, April 22, 1933: 


Consideration has been given to your letter of April 1, 1933, re- 
questing decision of the following questions : 


1. In view of the economy legislation of June 30, 1932, March 3, 1933, and 
March 20, 1933, has the authority of the commission to make necessary adjust- 
ments in compensation for positions carrying maintenance (such authority 
urising out of section 3 of the classification act of 1923) been suspended or 
otherwise limited? 

2. In view of the economy legislation of March 3, 1933, and March 20, 1933, 
and the Executive order of March 28, 1933, does your decision of February 4, 
1933 (A-46895) remain in full force and effect in the field service, without 
modification? 


In decision of February 4, 1933, 12 Comp. Gen. 520, 521, to which 
you refer, it was held as follows: 


In decision of March 17, 1927, 6 Comp. Gen. 588, 594, involving the fixing of 
salary rates of employees under the Naval Establishment who received allow- 
ances in kind as a part of compensation, it was stated: 

“Then, if it is desired to state in the schedule of wages only the rate of 
wages paid in cash, an asterisk or other character might be placed opposite 
each of the positions where quarters or other allowances in kind are furnished 
as a part of the total rate of compensation, referring to a footnote in which 
might appear a statement giving the kind or character of the allowances fur- 
nished, together with the determined value thereof and a reference to note 10 
or other applicable note of the schedule.” 

Under the authority of this decision, both in the schedule of wages, issued 
each calendar year, and on the pay rolls, the cash salary rate and the value of 
allowances furnished in kind have been kept separate and distinct, but the 
aggregate cf the two has been considered as the total salary rate for the posi- 
tions on the basis of which retirement deductions and impounding under the 
economy act properly have been computed. Thus the practical result of apply- 
ing the new schedule of values made effective November 16, 1932, for quarters 
and subsistence will be not only to reduce the total rate of compensation of 
the employees in contravention of section 101 (b) of the economy act, supra, 
as stated by the disbursing oflicer, but also to increase the remuneration for 
services rendered in contravention of section 202 of the economy act, an 
increase in compensation being tantamount to an “ administrative promotion ” 
within the meaning of that section of the economy act. 


From the above there was stated in the syllabus of the decision the 
general rule, as follows: 


Any adjustment or manipulation in salary or value of allowance rates dur- 
ing the fiscal year 1933, or while the provisions of the economy act now existing 
are in force, resulting in continued furnishing of the same allowances and in 
addition an increase of the amount of cash paid to. the employee, is an admin- 
istrative promotion and prohibited by section 202 of the economy act. 


Section 4 (d), Title II, of the act of March 20, 1933, Public, No. 
2,48 Stat. 14, repeals section 101 (b) of the economy act as of April 
1, 1933, and section 7, Title IT, of the act of March 3, 1933, Public, 
No. 428, 47 Stat. 1515, reenacts, with an amendment not here material, 
and extends the provisions of section 202 of the economy act through 
the fiscal year 1934. 

While the provisions of section 101 of the economy act considered 
in the decision of February 4, 1933, are no longer for consideration, 
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the prohibition against any administrative action which would pro- 
mote, that is, increase the compensation of employees, is still oper- 
ative on and after April 1, 1933. As stated in the decision of Febru- 
ary 4, 1933, supra, a decrease in the determined value of allowances 
in kind to civilian employees results in an increase in the actual 
cash paid under the personnel appropriations and at the same time 
permits the employees to receive the same allowances in kind. In 
other words, the result is an increase in compensation and an increase 
in the obligation of the Government under appropriated funds, and 
must, therefore, be considered as prohibited. While action by the 
Civil Service Commission under the terms of the classification act 
in adjusting compensation rates for positions carrying maintenance 
is not, strictly speaking, the action of the administrative office, if the 
action of the commission amounts to a change in the value of the 
allowances furnished in kind as fixed on or prior to June 30, 1932, 
the result of which would be an increase in the amount of cash to 
be paid to the employee, and, therefore, an increase in the obliga- 
tion under personnel appropriations, it is equivalent to an admin- 
istrative promotion and prohibited by the provisions of section 203 
of the economy act and section 7, Title II, of the act of March 3, 
1933. 

You are advised, therefore, that as the apparent purpose of any 
action at this time by the Civil Service Commission under the classi- 
fication act to adjust compensation rates of positions carrying main- 
tenance with regard to employees in the departmental service in the 
District of Columbia, or by the administrative office under the act 
of March 5, 1928, 45 Stat. 193, with regard to employees in the field 
service, would appear to be to avoid or defeat in whole or in part 
the requirement for the 15 per cent reduction of the compensation 
as of March 31, 1933, pursuant to sections 2 and 3 of the act of 
March 20, 1938, and the Executive order of March 28, 1933, both 
of the questions presented are answered in the affirmative. 

Of course, if the actual cost to the public generally of such items 
as are furnished in kind by the Government should materially de- 
crease after March 31, 1933, there would be authorized a correspond- 
ing decrease in the fixed value of the items so furnished in kind. 
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(A-48494) 


ECONOMY ACT, AMENDED—LEAVE OF ABSENCE—WAR 
DEPARTMENT EMPLOYEES 


The leave credit for an employee of the War Department stationed outside the 
continental limits of the United States under War Department regulations 
authorizing accrual through four calendar or leave years, for the calendar 
or leave year 1932 current when section 215 of the economy act was passed, 
was reduced from 30 calendar days to 15 working days, and since with 
respect to leave not taken it can not be held that the maximum amount 
authorized for the entire year accrued during the first half of the year, 
only, the leave credit for the period from January to June, 1932, is 7% 
days. Due to section 108 of the economy act no credit can be allowed for 
any leave for the period from July 1, 1932, to March 31, 1933. Under the 
amendment to section 215 of the economy act appearing in the act of March 
20, 1933, 48 Stat. 14, expressly excepting these employees from section 215, 
thus restoring to them 30 calendar days’ leave for each leave year, leave 
began to accrue again at the rate of 30 calendar days each calendar year, 
or 2% calendar days for each month after April 1, 1933. 


Comptroller General McCarl to the Secretary of War, April 28, 1933: 


Consideration has been given to your letter of April 12, 1933, as 
follows: 


Mr. Walter J. Truss, who is employed as associate engineer in the Engineer 
Department at Large, Puerto Rico District, San Juan, Puerto Rico, has 
applied for leave of absence for the purpose of visiting. the United States. 

It is desired to allow him the full period of leave due, but since this office 
is not certain as to the amount of leave which properly may be granted under 
the provisions of the legislative appropriation act approved June 30, 1932, and 
the act of March 20, 1933, the facts in the case of this employee will be set 
forth below, with request for ruling as to the amount of leave allowable. 

Before the passage of the legislative appropriation act appraved June 30, 1932, 
accrued leave was allowed to employees of the Engineer Department at Large 
in Puerto Rico in accordance with the provisions of W. D. Circular (A) dated 
January 12, 1912, copy herewith. Mr. Truss had accumulated some leave prior 
to June 30, 1932, which he could not take during the period July 1, 1982, to 
March 31, 1933, under the provisions of the legislative appropriation act 
approved June 30, 1932, as interpreted by decision of the Comptroller General 
of July 9, 1982, A-43069. The act of March 20, 1933, repeals the suspension of 
“all rights * * * to receive annual leave.” It seems clear, therefore, that 
Mr. Truss would, with other employees of the Government, be entitled to annual 
leave with pay beginning April 1, 1933. Whether the act of March 20, 1933, 
restores the right of this employee to receive the annual leave which had 
accrued to his credit prior to July 1, 1932, and which he had not taken, is not 
clear and a ruling on this point is requested. 

The enactment of March 20, 1933, moreover, by section 4, paragraph (c), of 
Title II, makes inapplicable to “* * * employees of the United States 
* * * holding official station outside the continental United States * * *” 
the provision of law as to limitation of annual leave to fifteen days in any one 
year, as contained in section 215, Part II, of the economy act of June 30, 1932. 
It would appear, therefore, that Mr. Truss, as an employee of the United 
States holding official station outside the continental United States, is entitled, 
effective April 1, 1933, not to fifteen days’ annual leave in any one year, but is 
subject to “all rights * * * to receive annual leave” which obtained prior 
to the effective date of the economy act of June 30, 1982. In other words, Mr. 
Truss will be entitled, on and after April 1, 1933, to thirty days’ annual leave 
in each leave year, and to cumulation of such unused leave not to exceed 120 
days, counting Sundays and holidays, less such sick leave of absence with pay 
taken in excess of fifteen days in each year of the cumulative period. 

In addition, by decision of the Comptroller General of the United States 
dated March 23, 1933, Mr. Truss may be permitted to take, between March 31 
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and July 1, 1933, the unused portion of the eighteen days’ furlough which he 
had paid for by March 31, 1933. 

If the understanding of this office be correct, Mr. Truss may be granted 
leave from duty with pay as follows, the cumulative leave being based upon 
computations for four years preceding July 1, 1938: 


Cumulative leave of absence 


July 1 to December 31, 1929___-__-_-__-__ 15 calendar days. 
January 1 to December 31, 1930_____-__~ 30 do. do. 






January 1 to December 31, 1931__--_-_- 30 do. do. 
January 1 to June 30, 1982_______--_---_ 15 do. do. 
April 1 to June 30, 1933_._.__--..--~--- 7% do. do. 















971% do. do. 97% cal. das. 
Less : 
Leave of absence 1930_-_-_-.--_---- 70 do. do, 
Sick leave in excess of 15 days in 
any calendar year in above cumu- 
ik i sis cn dincbnintelasatoinioes 0 do. do. 





















do. do. 70 do. do. 





Cumulative leave due June 30, 1933_______-_-___-_- . 27% do. do. 
Legislative furlough 


Deducted for July 1, 1932, to March 31, 1933__.______-- 18 working days. 
Absence taken July 1, 1982, to March 31, 1983____------ 0 do. do. 





do. 
Total accrued for use March 31 to July 1, 1933, 2714 eal. das., 18 working 
days. 

A ruling is requested as to whether the interpretation of this office is cor- 
rect. If the interpretation should be found incorrect, a statement of the cor- 
rect principles for the computation of leave in this case is requested. 


War Department circular (A) dated January 12, 1912, provided 
as follows: 


do. 


































1, Unused annual leave of absence provided by the department’s circular 
(J) of August 5, 1899, shall accrue, not to exceed 120 days, counting Sundays 
and holidays, for employees who are citizens of the United States and who 
are on duty in Alaska, the Philippines, or outside the limits of the United 
States, provided that in calculating accrued leave there shall be deducted from 
the unused annual leave of each of the calendar years in the cumulative period 
all sick leave with pay taken in excess of 15 days in each year of the cumula- 
tive period. 

2. Where accrued leave with pay for not less than 60 days is granted an 
employee for the purpose of coming to the United States, the running of such 
leave shall be between the dates of reaching and leaving the United States, 
via the usually traveled routes, but this provision shall not apply oftener than 
once in three years and operates to rescind the department’s circular (H) of 
July 7, 1904, on this subject. 

3. Where leave of absence is granted an employee in the Philippines to be 
absent therefrom other than to visit the United States, the running of such 
leave shall be between the date of reaching Manila from his place of employ- 
ment and the date of leaving Manila in returning to his place of employment. 

4, Where an employee who is granted leave of absence under either of the 
two preceding paragraphs fails to return to duty at the place at which leave 
was granted, the running of such leave shall be from the date he left his sta- 
tion and not from the date of arrival in the United States or at Manila as the 
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case may be. To insure the enforcement of this provision, payment of a 
sufficient portion of the employee’s salary will be suspended until his return. 

5. Hereafter employees coming to the United States on a leave of absence 
from outlying stations will not be allowed sick leave with pay while in the 
United States; in other words, all absence of such employees while in the 
United States away from their stations shall be charged against annual leave 
which has accrued, and after that leave is exhausted shall be charged as 
absence without pay. Applications of such employees for any leave without 
pay while in the United States shall be made direct to the officers under whom 
they are employed and not to the War Department at Washington. 

A copy of circular (J) of August 5, 1899, referred to in the quoted 
circular, is not available to this office, but it will be assumed for the 
purpose of this decision that it authorized the granting of 30 cal- 
endar days’ annual leave of absence with pay to these employees in 
any calendar year. 

Section 103 of the economy act of June 30, 1932, provided as 
follows: 

All rights now conferred or authorized to be conferred by law upon any 
officer or employee to receive annual leave of absence with pay are hereby 
suspended during the fiscal year ending June 30, 1933. 

This section was repealed effective April 1, 1933, by section 4 (d) 
of the act of March 20, 1933, Public, No. 2, 48 Stat. 14. 

Section 215 of the economy act of June 30, 1932, originally pro- 
vided, in so far as here material, as follows: 

Hereafter no civilian officer or employee of the Government who receives 
annual leave with pay shall be granted annual leave of absence with pay in 
excess of fifteen days in any one year, excluding Sundays and legal holidays: 
Provided, That the part unused in any year may be cumulative for any suc- 
ceeding year: Provided further, That nothing herein shall apply to civilian 
officers and employees of the Panama Canal located on the Isthmus and who 
are American citizens or to officers and employees of the foreign services of 


the United States holding official station outside the continental United 
States: * * ® 


Decision of November 28, 1932, A-45580, and upon reconsideration 
of January 11, 1933, 12 Comp. Gen. 486, held that the exception 
contained in the second proviso to section 215 was not applicable to 
officers and employees of the War Department with duty stations 
abroad but applied only to certain recognized foreign services to none 
of which does it appear that this employee belonged. Therefore, the 
first proviso of section 215 of the economy act above quoted reduced 
the leave of these employees from 30 calendar days to 15 working 
days; that is, exclusive of Sundays and holidays, for the calendar 
or leave year 1932 then current and section 103, supra, prevented 
the granting of any part of said leave with pay for the period from 
July 1, 1932, to March 31, 1933. 
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Section 6 (a) of the act of March 3, 1933, Public, No. 428, 47 Stat. 
1515, provided as follows: 


Sections 103 and 215 of the legislative appropriation act, fiscal year 1933, 
shall be held applicable to the officers and employees of the Panama Canal and 
Panama Railroad Company on the Isthmus of Panama, and to officers and em- 
ployees of the United States (including enlisted personnel) holding official 
station outside the continental United States, only to the extent of depriving 
each of them of one month’s leave of absence with pay during each of the 
fiscal years ending June 30, 1933, and June 30, 1934. 


This amendment which was effective only from March 3 to 20, 
1933, was merely a saving clause or limitation on the loss of leave 
to result from the operation of section 215 and section 103 and would 
not affect this man’s leave rights. 

Section 4 (c), Title IT, of the act of March 20, 1933, further 
amended section 215 of the economy act by substituting for the 
second proviso, as originally enacted June 30, 1932, the following: 


* * * Provided further, That nothing herein shall apply to officers and 
employees of the Panama Canal and Panama Railroad Company on the Isthmus 
of Panama, or to officers and employees of the United States (including en- 
listed personnel) holding official stations outside the continental United States 
or in Alaska. 

While this amendment to section 215 of the economy act oper- 
ated to restore the right to 30 calendar days’ annual leave in any 
one calendar or leave year with the right of cumulation as provided 
by circular (A) of January 12, 1912, supra, such restoration was 
not retroactively effective and could not operate to restore to 30 
days the authorized leave for the calendar year 1932 which section 
215, as originally enacted June 30, 1932, had reduced to 15 days. 
Therefore, it must be held that the leave credit for this employee 
for the calendar or leave year 1932, which was current when the 
act was passed, was reduced from 30 calendar days to 15 working 
days and since with respect to leave not taken, it can not be held 
that the maximum amount authorized for the entire year accrued 
during the first half of the year, only, it must be held that the 
leave credit for the period from January 1 to June 30, 1932, is 
7% days. Due to section 103 no credit can be allowed for any 
leave for the period from July 1, 1932, to March 31, 1933, but 
leave began to accrue again at the rate of 30 calendar days each 
calendar year or 21% calendar days for each month from April 
1, 1933. 

On the basis of the rules above stated and the facts presented 
the computation of leave and furlough in this case for the 4 years 
preceding July 1, 1933, would be as follows: 
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Cumulative leave of absence 


July 1 to December 31, 1929________ 15 calendar days. 

January 1 to December 31, 1930 do, do. 

January 1 to December 31, 1931 30 do. do. 

January 1 to June 30, 19382__-______ 7144 working days. 
April 1 to June 30, 1933 6 calendar days. 


82% do. do. 7% working days. 
Less: 
Leave of absence taken in 1930_ 70 calendar days. 
Sick leave in excess of 15 days in 
any calendar year in above cu- 
mulative period 0 do. do. 
70 do. do, 
Cumulative leave due to June 30, 1933 1214 do. do. 7% working days. 


Legislative furlough 


Deducted for July 1, 1932, to March 31, 1933____________ 18 working days. 
Absence taken July 1, to March 31, 1933 do. do. 


18 do. do. 


Total amount of absence which may be permitted between March 31 and 
July 1, 1933, without loss of pay, 2544 working days and 1214 calendar days. 


(A-48383) 


ECONOMY ACT—LEAVES OF ABSENCE—DISTRICT OF COLUMBIA 
PER DIEM EMPLOYEES 


Per diem employees of the District of Columbia who, prior to the economy act 
of June 30, 1932, were entitled to leave with pay under the act of Feb- 
ruary 22, 1921, 41 Stat., 1144, their leave year running from March 1 to 
February 28 of the succeeding year, are entitled beginning April 1, 1933, 
and for the leave year ending February 28, 1934, to leave of absence with 
pay for not exceeding 13%, days and any unused portion thereof may be 
cumulative for any succeeding leave year. , 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, April 29, 1933: 


There has been received your letter of April 7, 1933, as follows: 


There are submitted herewith for your consideration and advice certain 
questions as to granting of leave with pay to per diem employees of the Dis- 
trict of Columbia. ; 

Section 7 of the act of June 5, 1920 (41 Stat. 873), provides: 

“ Hereafter all per diem employees and day laborers of the District of Co- 
lumbia who have been regularly employed for fifteen working days next pre- 
ceding such days as are legal holidays in the District of Columbia, and whose 
employment continues through and beyond said legal holidays, shall be granted 
such leave of absence with pay as is granted the regular annual employees 
of the District of Columbia for said legal holidays.” 

Section 8 of the act of February 22, 1921 (41 Stat. 1144), provides: 

“That the commissioners are authorized in their discretion, and under such 
regulations as they may prescribe, to grant not exceeding fifteen days’ leave 
of absence with pay each year to per diem employees of the District of Co- 
lumbia who have been employed for ten consecutive months or more.” 
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Section 4 of the current District of Columbia appropriation act, approved 
June 29, 1932, provides in part: 

“Any person employed under any of the provisions of this act who has 
been employed for ten consecutive months or more shall not be denied leave 
of absence with pay for which the law provides.” 

Section 103 of the economy act of June 30, 1982 (47 Stat. 400), provides: 

“All rights now conferred or authorized to be conferred by law upon any 
officer or employee to receive annual leave of absence with pay are hereby sus- 
pended during the fiscal year ending June 30, 1933.” 

The terms “ officer” and “ employee,” as defined by section 104 of the act 
of June 30, 1932, have been interpreted to include per diem employees of the 
District of Columbia, which section, as well as section 103, was abolished by 
subsection (d), section 4, Title II of the act entitled, “An act to maintain the 
credit of the United States Government,” approved March 20, 1933, effective 
April 1, 1933. 

Section 215 of the economy act approved June 30, 1932, provides in part: 

“Hereafter no civil officer or employee of the Government who receives 
annual leave with pay shall be granted annual leave of absence with pay in 
excess of 15 days in any one year, excluding Sundays and legal holidays, pro- 
vided that the part unused in any year may be cumulative for any succeeding 
year.” 

This provision was not repealed or modified by the act of March 20, 1933. 

Pursuant to the authority granted the commissioners by the act of Febru- 
ary 22, 1921, to make regulations governing the granting of leave of absence 
with pay to per diem employees of the District of Columbia, the commissioners 
established as the service year in which this leave may be granted the period 
beginning March 1 and ending February 28 of the following year, leave being 
granted at the rate of one and one-quarter days per month after service of 
ten consecutive months, 

The commissioners would appreciate your early consideration and advice 
of the following questions: 

1. In your opinion, does section 215 of the economy act of June 30, 1932, 
repeal section 7 of the act of June 5, 1920, and section 8 of the act of Febru- 
ary 22, 1921? 

2. If your answer to question No. 1 is in the negative, does section 215 of 
the act of June 30, 1932, amend the act of February 22, 1921, by making unused 
leave of absence with pay cumulative for any succeeding year so far as per 
diem employees of the District of Columbia are concerned? 

3. If your answers to questions Nos. 1 and 2 be in the negative, what is the 
effective date of the leave privileges to per diem employees of the District of 
Columbia? 

4, If the leave privilege is effective April 1, 1933, is it assumed that per diem 
employees who have been in the service of the District of Columbia foi 10 
consecutive months or more are entitled to leave of absence with pay at the 
rate of one and a quarter days’ pay a month, or 13% days for the balance of 
the service year, April 1, 1933, to February 28, 1934? 


Section 215 of the economy act of June 30, 1932, made no change 
in the right of employees to be absent from duty on holidays and 
receive pay therefor if entitled thereto prior to the passage of that 
act. It does not, therefore, make any change in the application of 
section 7 of the act of June 5, 1920, 41 Stat. 873. 

In decision of July 20, 1932, 12 Comp. Gen. 93, it was stated that 
there appears nothing in said section 215 to indicate an intention to 
change the laws or practices theretofore existing with respect to 
the leave year, and that in some services the annual leave was based 
on the fiscal year and in some others on the service year. 

Section 8 of the act of February 22, 1921, authorized the allow- 
ance of not exceeding 15 days’ leave of absence to per diem employees, 
which is not in conflict or inconsistent with section 215, it is not 
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repealed thereby, but is modified to the extent that such leave may 
now be cumulative. As indicated from reference to 12 Comp. Gen. 
93, the leave year previously in force for such employees is not 
changed, and accordingly the per diem employees in question, if 
otherwise entitled to leave under the provisions of section 8 of the 
act of February 22, 1921, would begin to accrue leave with pay at 
the rate of 114 calendar days a month, beginning April 1, 1933, that 
is to say, for the leave year ending February 28, 1934, they would 
be entitled to not to exceed 1334 calendar days’ leave of absence with 
pay and any unused portion thereof would be cumulative for any 
succeeding leave year. 
The questions submitted are answered accordingly. 


(A-47531) 
CONTRACTS—PREVAILING RATE OF WAGES 


The act of March 3, 1931, 46 Stat. 1494, and the Executive Order of January 
19, 1932, do not provide for the withholding of compensation earned by a 
contractor in completing his contract work even though the contractor 
and/or his subcontractor may have failed to pay the prevailing rate of 
wages. 

Comptroller General McCarl to the Secretary of War, May 4, 1933: 

There has been received your letter of March 24, 1933, to the 
effect that under contract W-6347-qm-1, dated October 25, 1932, 
Frank M. Kenney agreed, in consideration of the sum of $38,118, to 
construct double noncommissioned officers’ quarters at Fort Logan, 
Colo.; that there was incorporated in the contract the terms of the 
act of March 3, 1931, 46 Stat. 1494, and the Executive order of Janu- 
ary 19, 1982, for its enforcement; that the contractor has completed 
the work, and it has been accepted as in accordance with the terms 
of the contract; but that the contractor is reported not to have 
posted a clearly legible statement of the rates payable under the 
contract; that he did not pay the prevailing rate of wages as deter- 
mined by the Secretary of Labor; and that he accepted rebates from 
some of his employees. You have requested decision whether final 
payment may be made to the contractor, and his employees instructed 
to seek remedy in the manner prescribed by the Hurd Act of August 
13, 1894, 28 Stat. 278, as amended by the act of February: 24, 1905, 
33 Stat. 811, 812, or whether the final payment voucher should be 
drawn with a deduction equal to the total amount of known rebates 
and forwarded to this office for settlement. 

The material requirement of the act of March 3, 1931, is that 
every contract for the construction, alteration, or repair of a pub- 
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lic building of the United States shall contain a stipulation to the 
effect that all laborers and mechanics employed by the contractor or 
any subcontractor on the public building covered by the contract 
should be paid not less than the prevailing rate of wages for work of 
a similar nature in the city, town, village, or other civil subdivision 
of the State in which the buildings are located, and that “in case 
any dispute arises as to what are the prevailing rates of wages for 
work of a similar nature applicable to the contract which cannot be 
adjusted by the contracting officer, the matter shall be referred to the 
Secretary of Labor for determination, and his decision thereon shall 
be conclusive on all parties to the contract.” By an Executive order 
of January 19, 1932, the President directed that there be included in 
all contracts within the terms of the said act of March 3, 1931, and 
there were included in this contract the following stipulations: 


b. It is expressly understood and agreed that the aforesaid wages shall be paid 
unconditionally in full not less often than once a week and in lawful money of 
the United States, to the full amount accrued to each individual at the time of 
payment and without subsequent deduction or rebate on any account. 

c. It is expressly understood and agreed that for the purpose of said act 
every person, while performing work of a laborer or mechanic on the public 
work covered by this contract, is to be regarded as employed as a laborer or 
mechanic by the contractor or subcontractor, regardless of any contractual rela- 
tionship alleged to exist between the contractor or subcontractor and such 
laborer or mechanic. 

d. It is understood and agreed that the pay rolls of the contractor and all 
subcontractors and agreements made by the contractor or subcontractor or any 
other party relating to the employment of laborers or mechanics, or the per- 
formance of the work of laborers and mechanics on said building, and to the 
wages or compensation to be paid therefor, are to be open to inspection by the 
contracting officer at such times as the latter may elect, provided that such 
inspection shall not interfere with the proper and orderly prosecution of the 
work, and that a clearly legible statement of the rates payable as aforesaid 
under this contract shall be posted by the contractor in a prominent and easily 
accessible place at the site of the work so that such statement may be seen 
at any time by persons engaged on the work. 

e. It is further expressly understood and agreed that if it shall be found 
by the contracting officer that any laborer or mechanic employed by the con- 
tractor or any subcontractor on the public work covered by this contract has 
been or is being paid a rate of wages less than the prevailing rate of wages 
as aforesaid, the Government may, by written notice to the contractor, terminate 
his right to proceed with the work, or such part of the work as to which there 
has been a failure to pay said prevailing wages. In such event, it is under- 
stood and agreed that the Government may take over the work and prosecute 
the same to completion by contract or otherwise, and that the contractor and his 
sureties shall be liable to the Government for any excess cost occasioned the 
Government thereby. 


There was before this office in 12 Comp. Gen. 27 another situation 
arising under a War Department contract where it was alleged that 
the contractor had failed to pay the prevailing rate of wages as fixed 
by the Secretary of Labor. The contractor alleged that he had 
paid wages fixed by the Secretary of Labor in excess of what were, 
in fact, the prevailing rates of wages and claimed the excess from the 
United States. His employees alleged that he had not paid the 
prevailing rate of wages and claimed the deficiency from the United 
States. It was pointed out in the decision of July 14, 1932, 12 Comp. 
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Gen. 27, that appropriated moneys were not available for the pay- 
ment of either class of claims, and that there was no authority con- 
ferred by the act of March 3, 1931. to withhold balances otherwise 
dlue a contractor for payment to mechanics and laborers even though 
they might be able to establish that the contractor had not paid the 
prevailing rate of wages. 

Thereafter, on February 24, 1932, there was introduced Senate 
bill 3847 to amend the act of March 3, 1931, to provide, among other 
things, that in event a contractor or subcontractor should fail to 
pay the prevailing rate of wages, or should accept rebates from his 
employees, the Secretary of Labor should ascertain the facts and the 
Comptroller General of the United States should deduct any amounts 
to be forfeited as provided in the bill from any sums due the con- 
tractor, or if nothing remained due the contractor the money should 
be recovered in a suit against either the contractor and his surety 
or his subcontractor, with a further provision that so much of the 
amounts so forfeited or recovered as might be necessary should be 
applied to the payment to the laborers and mechanics of any differ- 
ence between the amount found by the Comptroller General to have 
been paid them and the prevailing rate of wages or the amounts 
which the employees were required to refund. 

This bill was passed by the Senate and House and sent to the 
President. The President returned the bill July 1, 1932, without his 
approval, accompanied by a memorandum dated June 30, 1932, from 
the Secretary of Labor, wherein it was stated that the bill should 
not be approved; that it was obscure and complex and would be im- 
practical of administration; and that it was a mandatory substitute 
for the existing act of March 3, 1931, “ which is a clear and sufficient 
law ”, which law “ had been clarified and reenforced by an Executive 
order issued last January requiring certain stipulations in public 
contracts to make effective the manifest purpose of the statute.” 

It is to be particularly noted that the act of March 3, 1931, does 
not provide for any penalty on the contractor for failure to observe 
its terms, nor is there any provision in said act of March 3, 1931, 
whereby amounts due a contractor may be used by the United States 
to pay the employees the prevailing rate of wages or to refund to 
such employees rebates which the contractor may have collected 
from them as a condition of their employment. It is likewise to be 
noted that the Executive order of January 19, 1932, which was 
incorporated in this contract of October 25, 1932, with Frank M. 
Kenney, does not provide for the withholding of any compensa- 
tion from the contractor to be applied in payment of any deficien- 
cies in the prevailing rate of wages of the employees. The sole and 
only penalty provided for in the Executive order and incorporated 
in the contract is for the termination of the contractor’s right to 
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continue with the work in whole or in part in event the contractor 
fails to observe the terms of the act of March 3, 1931, and said 
Executive order. 

The administrative officers of the War Department did not ter- 
minate the right of Frank M. Kenney to continue the work under 
this contract, and he was permitted to continue the work to com- 
pletion. Hence, it is now too late to invoke the only penalty pro- 
vided for under the contract. The right of the contractor to proceed 
cannot be terminated after the contract has been completed. 

This office appreciates the fact, as has been stated in a number of 
decisions, that a right in employees to proceed against the contractor 
and/or his surety to recover deficiencies in wages may be of little 
practical benefit for the reason that the cost of litigation to such em- 
ployees might exceed the amount of wages to be recovered, but not 
only is there no authority in the act of March 3, 1931, as pointed out 
in the decision of July 14, 1932, or in the Executive order of January 
19, 1932, incorporated in the contract, for withholding amounts from 
this contractor to be paid to employees as deficiencies in the prevail- 
ing rate of wages, but any attempt to make such withholding for 
payment to the employees would be an attempt to accomplish by 
arbitrary action, which doubtless could not be sustained, the proce- 
dure prescribed in S. 3847, which met Executive disapproval on July 
1, 1932, on the recommendation of the Secretary of Labor. Ob- 
viously, this cannot legally be done, and, the right of the contractor 
to proceed not having been terminated as provided in the Executive 
order of January 19, 1932, incorporated in the contract, insofar as 
such phase of the matter is concerned, the contractor is entitled to 
payment of the balance of the contract price for the work completed 
and accepted in accordance with the terms of the contract. 


( A-48641 ) 



























CONTRACTS—FOREIGN GOODS—BOOKS, 


NEWSPAPERS 


PERIODICALS, AND 








Books, periodicals, magazines, newspapers, etc., are not “articles, materials, 
and supplies” within the requirements of section 2, title III, of the act 
of March 3, 1933, 47 Stat. 1520. 


Comptroller General McCarl to the Secretary of Agriculture, May 5, 1933: 
There has been received your letter of April 21, 1933, as follows: 


In the procurement of books, periodicals, magazines, newspapers, and the 
printing of briefs for the needs of the Department, requirement has been 
made that publishers certify that the articles, materials, and supplies used in 
the manufacture thereof are from articles, materials, and supplies produced 
or manufactured “substantially” in the United States. Objection to making 
such certification has been raised on the part of the publishers and printers, 
who state that it is impossible to certify that the ink, thread, pulp, and material 
used in the manufacturing of paper, binding, ete., are produced from articles 
or materials “ substantially ” manufactured or produced in the United States. 
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The word “ substantial” is a relative term and the publishers and printers are 
unwilling to make a general statement in the absence of definite knowledge 
which they ordinarily do not have and which is impossible or inordinately 
expensive to secure. 

Such objection would seem to have considerable merit, particularly in cases 
where single volumes are for procurement. While it might be possible for 
a publisher to certify with some degree of certainty with respect to some 
recently published books, etc., it would be obviously out of all proportion to 
the cost involved for a bookseller (not necessarily the publisher) to ascertain 
the history of a particular book published from eight to ten or more years ago. 

In the purchase of scientific books it is ofttimes impossible to secure any 
other than a foreign publication. In other instances there are American 
editions of these publications, but the foreign edition is preferred because it 
is more accurate or because it is desired in the original or for similar reasons. 

Under the provisions of section 2 of title IIL of the Treasury-Post Office 
Appropriation Act for the fiscal year ending June 30, 1934, approved March 3, 
1933, the head of a department may determine that it is inconsistent with the 
public interest or that the cost is unreasonable and the particular books, maga- 
zines, or periodicals may be purchased, but this would obviously require a 
certification each time by the head of the Department, which would add con- 
siderable labor to his present multifarious duties. Moreover, since the cer- 
tification would be superfluous unless the use of foreign materials in the pro- 
duction of the publication was disclosed, the statements in this respect which 
vendors find so burdensome and impractical would still be necessary. 

In view, therefore, of the facts and circumstances above stated, your decision 
is requested (1) whether or not books, newspapers. printed briefs, periodicals, 
magazines, and similar requirements are included within the provisions of 
section 2 of title III of the act of March 3, and if so, (2) whether the head of 
the Department may make a general finding that it would be inconsistent with 
the public interest to limit the purchase of the printed-material above described 
to that in the production of which only materials of domestic growth or manu- 
facture had been used. 

If the head of the Department may not make such a general finding, your 
decision is requested as to whether the authority to make the specific cer- 
tification as to inconsistency with public interest or unreasonable cost in indi- 
vidual cases may be delegated by the head of the Departmertt to a subordinate 
officer. 


The referred-to title III, section 2, of the act of March 3, 1933, 
Public No. 428, 47 Stat. 1520, is as follows: 


Notwithstanding any other provision of law, and unless the head of the 
department or independent establishment concerned shall determine it to be 
inconsistent with the public interest, or the cost to be unreasonable, only 
such unmanufactured articles, materials, and supplies as have been mined or 
produced in the United States, and only such manufactured articles, materials, 
and supplies as have been manufactured in the United States substantially 
all from articles, materials, or supplies mined. produced, or manufactured, as 
the case may be, in the United States, shall be acquired for public use. This 
section shall not apply with respect to articles, materials, or supplies for use 
outside the United States, or if articles, materials, or supplies of the class or 
kind to be used or the articles, materials, or supplies from which they are 
manufactured are not mined, produced, or manufactured, as the case may be, 
in the United States in sufficient and reasonably available commercial quantities 
and of a satisfactory quality. 


As a general rule, appropriations for the purchase of materials 
and supplies are not available for the purchase of books, periodicals, 
magazines, newspapers, etc., the requirement being for specific au- 
thorization to permit appropriations to be used for such purposes. 
See section 3 of the act of March 15, 1898, 30 Stat. 316, 4 Comp. 
Dec. 551; 6 id. 311; id. 668. See, also, section 192, Revised Statutes, 
as amended by the act of June 22, 1906, 34 Stat. 449, and section 
1779, Revised Statutes; 2 Comp, Gen. 451. Consequently, there 
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would appear to be a reasonable basis for concluding that the terms 
“ articles, materials, and supplies ” do not include books, periodicals, 
magazines, newspapers, and the printing of briefs, and since re- 
stricting the acquisition of such items was not a part of the purpose 
sought to be accomplished by the legislation in question, I have 
to advise that such items need not be regarded as “ articles, materials, 
and supplies” within the requirements of Title III of the act of 
March 3, 1933. In view of this conclusion, an answer to your second 
question is unnecessary. 


(A—48348) 


ECONOMY ACT, AMENDED—COMMUTATION OF RATIONS FOR 
ENLISTED MEN OF THE NAVY 


































The commuted value of rations for enlisted men of the Navy, as fixed in the 
annual appropriation acts for the fiscal years 1933 and 1934, is not com- 
pensation or an allowance within the purview of Title II of the act of 
March 20, 1933, and is not subject to the 15 percent reduction required 
under that act. 





Comptroller General McCarl to the Secretary of the Navy, May 8, 1933: 

There has been received by your indorsement of April 5 a letter 
of March 30, 1933, from the Chief, Bureau of Supplies and Accounts, 
requesting decision, as follows: 


1. The naval appropriation acts, including the appropriation act for the 
current fiscal year, contain a provision for commuted rations in the case of 
enlisted men under “ Pay, Subsistence, and Transportation of Naval Person- 
nel”, as follows: 

“For provisions and computed rations for enlisted men of the Navy, which 
commuted rations may be paid to caterers of messes in case of death or deser- 
tion upon orders of the commanding officers at 50¢ per diem * * *.” 

Title II, section 1, of the act of March 20, 1933, defines the word “ compen- 
sation” as: 

“* * * any salary, pay, wage, allowance (except allowances for travel), 
or other emolument paid for services rendered or any civilian or noncivilian 
office, position, or employment; * * *.” 

2. The Executive order of March 28, 1933, issued pursuant to the act of March 
20, 1933, fixes the percentage deduction of compensation at 15 per centum. 
Commuted rations at 50¢ per day are paid to enlisted men under the circum- 
stances set forth in article 1320-12, Bureau of Supplies and Accounts Manual 
and article D-10108, Bureau of Navigation Manual. 

3. A decision is requested whether the commuted rations paid to enlisted 
men under these instructions is subject to a 15 percent deduction on and 
after 1 April, 1933. 


The commuted value of the Navy ration as fixed in the annual 
appropriation acts for the Navy under Pay, Subsistence, and Trans- 
portation (formerly under Provisions, Navy), at least since the 
fiscal year 1923 has been 50 cents, although during some portions of 
this period the actual cost of the Navy ration was 55 cents (hearings, 
naval appropriation bill, 1933, p. 323). For the fiscal year 1933 no 
change was made in the commuted value of the ration, although the 
hearings show the estimate for the fiscal year 1933 was based on 46 
cents (p. 323) and the estimate for the fiscal year 1934 was based on 
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42 cents, and the Paymaster General agreed that an appropriation on 
the basis of 38 cents would probably be sufficient (p. 303 of the hear- 
ings for the fiscal year 1934). The actual cost of the ration varies 
according to the vessel, ranging during the fiscal year 1932 from 40 
cents per ration on the larger vessels carrying 100 men or more to 
57.6 cents on the small vessels (hearings for the fiscal year 1933, 
p. 326). It is evident that the commuted value of the ration as fixed 
in the annual appropriation acts is intended as the approximate 
actual cost of the ration furnished in kind under the varying condi- 
tions of service and is therefore a money payment in lieu of and as a 
substitute for rations in kind equal to the value of the ration and is 
not an allowance as is the allowance for subsistence authorized under 
section 11 of the Joint Pay Act, 42 Stat. 630. 

You are accordingly informed that the commuted value of the 
ration as fixed in the annual appropriation acts of the Navy for the 
fiscal years 1933 and 1934 is not subject to the 15 percent reduction 
required under the Executive order issued under section 3(b) of the 
act of March 20, 1933. 


(A-48514) 


ECONOMY ACT, AMENDED—LEAVES OF ABSENCE—NAVAL 
ESTABLISHMENT EMPLOYEES 


Under the act of August 29, 1916, 39 Stat. 617, and section 215 of the Economy 
Act, the leave year of employees of navy yards and naval stations remains 
the service year, leave is authorized to be granted only after the first 12 
consecutive months of service, the amount of leave is reduced from 30 
leave-pay days to 15 working days, exclusive of Sundays and holidays, for 
each service or leave year, and the leave is cumulative in each succeeding 
service or leave year. 

Employees of navy yards and naval stations within the continental limits of the 
United States whose second service or leave year, during which there was 
a right of cumulation of leave from the first service or leave year, had 
terminated prior to April 1, 1933, permanently lost the right to accumulate 
leave from a prior service year. Such employees are entitled to leave with 
pay at the rate of 14% working days for each service month on and after 
April 1, 1983, and to leave with pay at the same rate for each service 
month prior to June 30, 1932, for a service year running both on that date 
and April 1, 1933. 

Employees of navy yards and naval stations within the continental limits of 
the United States who were in their second service year April 1, 1933, that 
is, had not previously lost the right to accrue leave from their first service 
year, are entitled to leave which accrued and was unused prior to June 30, 
1932, at the rate of 30 leave-pay days for their first service year which 
terminated prior to June 30, 1932, and at the rate of 15 working days for 
the second service year running on June 30, 1932, that is, 1144 working days 
for each service month prior to June 30, 1932. 
leave credit is authorized for any employees of navy yards and naval 
stations covering the period from July 1, 1982, to March 31, 1933, inclusive, 
when section 103 of the Economy Act, prohibiting annual leave of absence 
with pay, was in operation. 

The same practice in force prior to July 1, 1982, whereby leave with pay was 
authorized to.be surrendered by employees of navy yards and naval stations 
and substituted for leave previously taken without pay, may continue on 
and after April 1, 1933, subject to the reduction in the amount of leave 
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authorized by section 215 of the Economy Act. Leave earned after March 
31, 1933, may be surrendered for leave without pay taken prior to July 1, 
1932, in accordance with the practice theretofore existing, but leave earned 
after March 31, 1933, may not be surrendered for leave without pay taken 
during the period July 1, 1932, to March 31, 1933, inclusive. 

There may now be granted leave of absence with pay which accrued but was 
not taken on June 30, 1932, to employees of navy yards and naval stations 
outside the continental limits of the United States, within the limitations of 
the act of August 29, 1916, 39 Stat. 557, that is, at the rate of 30 leave-pay 
days for each of the maximum of 4 years actually completed prior to June 
30, 1932, effective date of the Economy Act, and at the rate of 15 working 
days for the service year running on June 30, 1932, including the service 
year expiring on that date, or 14, working days for each service month 
prior to July 1, 1932, of the service year running June 30, 1932, and at the 
rate of 2% leave-pay days for each service month on and after April 1, 1933. 

The privilege of surrendering leave with pay for leave without pay previously 
taken applies only so long as an employee of a navy yard or naval station 
remains in a status subject to the provisions of the leave act of August 29, 
1916, under which such privilege has been established, whether employed 
at one or more navy yards or naval stations, and would not authorize such 
substitution after the employee is transferred to the departmental service. 


Comptroller General McCarl to the Secretary of the Navy, May 9, 1933: 

Consideration has been given to your letter of April 11, 1933, 
requesting decision of a number of questions as to the effect of the 
Economy Act of June 30, 1932, and the acts of March 3, 1933, Public 
No. 428, 47 Stat. 1489, and March 20, 1933, Public No. 2, 48 Stat. 14, 
on the status, with respect to rights to annual leave of absence with 
pay, of civilian employees of navy yards and naval stations (1) 
within the continental limits of the United States, and (2) outside 
the continental limits of the United States. Your questions relating 
to each of those general classes will be stated and answered in the 
order appearing in your letter. 


In the case of civilian employees within the continental limits of the United 
States, it appears that their leave with pay will be governed by the provisions 
of the act approved August 29, 1916, as amended by the act approved June 30, 
1932, limiting such leave to fifteen days per year and providing for the cumula- 
tion of unused leave from year to year. Confirmation of this understanding 
is requested as well as decisions on the following specific questions: 

(a) Since under the act of August 29, 1916, leave for civil employees is an 
absolute right, may civil employees within the continental limits of the United 
States be now granted leave with pay (1) where such leave accrued but was not 
taken prior to July 1, 1932, and (2) where there was no accrued leave with 
pay on July 1, 1932, but the employee has been employed during the period from 
July 1, 1932 to March 31, 1933? 

(b) If the answer to either of the questions in subparagraph (a) above is 
in the affirmative, would this apply equally in those cases where the service 
year expired during the period from July 1, 1932, to March 31, 1933, as well as 
those cases where the service year will expire between April 1, 1933, and June 
30, 1933? 

(c) If the answer to the question in sub-paragraph (@) above is in the 
negative, when will the service year for leave purposes for those employees 
in the service on April 1, 1933, begin, i-e., on the anniversary of their present 
employment or on April 1, 1933? 

(d) May leave without pay taken prior to July 1. 1932, be now converted 
retroactively to leave with pay where (1) there was equivalent leave with 
pay earned but not taken prior to July 1, 1932, and where (2) leave with 
pay is earned after July 1, 1932, and prior to March 31, 1933, or after March 
31, 1933? ; 

(e) May leave without pay taken during the period from July 1, 1932, to 
March 31, 1933, be now converted retroactively to leave with pay where (1) 








DECISIONS OF THE COMPTROLLER GENERAL 623 


there was equivalent leave with pay earned but not taken prior to July 1, 
1932, and where (2) leave with pay is earned after July 1, 1932, and prior 
to March 81, 1933, or after March 31, 1933? 


The act of August 29, 1916, 39 Stat. 617, title 34, section 511, United 
States Code, provides: 


* * * each and every employee of the navy yards, gun factories, naval 
stations, and arsenals of the United States Government is hereby granted 
thirty days’ leave of absence each year, without forfeiture of pay during such 
leave: Provided, That it shall be lawful to allow pro rata leave only to those 
serving twelve consecutive months or more: Provided further, That in all cases 
the heads of divisions shall have Giscretion as to the time when the leave can 
best be allowed: Provided further, That not more than thirty days’ leave with 
pay shall be allowed any such employee in one year: Provided further, That 
this provision shall not be construed to deprive employees of any sick leave 
or legal holidays to which they may now be entitled under existing law. 


Section 103 of the Economy Act, June 30, 1932, provided as 
follows: 


All rights now conferred or authorized to be conferred by law upon any 
officer or employee to receive annual leave of absence with pay are hereby 
suspended during the fiscal year ending June 30, 1933. 


Decision of August 2, 1932, 12 Comp. Gen. 160, 162, held as 
follows: 


The purpose and effect of sections 103 and 803 of the act in question are 
to prevent the use of appropriations or. funds available for expenditure 
during the fiscal year 1933 in paying for time absent on leave. And the 
inhibition operates against payments for leave taken without pay during a 
previous year as well as against payments for leave accrued in a previous 
year whether taken or not taken during the fiscal year 1933, as well as 
against payments for leave which but for said section would accrue and be 
for taking during the fiscal year 1933. In other words, appropriations for the 
fiscal year 1933 may not be used to pay for annual leave regardless of when it 
may have been earned or whether it is or is not taken. 


Section 103 of the Economy Act was repealed effective April 1, 
1933, by section 4(d) of the act of March 20, 1933, Public No. 2, 
48 Stat. 14. 

Section 215 of the Economy Act of June 30, 1932, provided, in- 
sofar as here material, as follows: 


Hereafter no civilian officer or employee of the Government who receives 
annual leave with pay shall be granted annual leave of absence with pay in 
excess of fifteen days in any one year, excluding Sundays and legal holidays: 
Provided, That the part unused in any year may be cumulative for any suc- 
ceeding year: * * * ; 


In decision of July 20, 1932, 12 Comp. Gen. 93, 95, it was stated: 


Annual leave of absence to departmental employees generally, as authorized 
by the act of March 15, 1898, 30 Stat. 316, as amended was based on the 
ealendar year. In some other services the annual leave was based on the 
fiscal year and in some others on the service year. There appears nothing in 
the said section 215 to indicate an intent to change in this respect the law 
or practices theretofore existing. * * * 


Annual leave of absence under the act of August 29, 1916, is 
computed on the basis of the service year of each employee, not on 
the calendar or fiscal year. 
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It is understood the administrative practice prior to July 1, 
1932, under the act of August 29, 1916, supra, was to grant no 
annual leave of absence with pay during the first service year, 
but to grant 60 days’ annual leave of absence with pay in the second 
service year and 30 days in each succeeding service year, 30 of 
the 60 days granted in the second service year having been regarded 
as earned during the first service year and the remaining 30 days 
as earned during the second service year, and the 30 days in each 
succeeding service year having been regarded as earned currently. 
Therefore, except as to the 30 days regarded as earned during the 
first service year, which was allowed only during the second service 
year, there was no right of cumulation of leave beyond the service 
or leave year in which the leave was earned. 

It is understood further that leave with pay as it accrued and be- 
came available was authorized to be surrendered and substituted for 
leave of absence without pay of an equal amount previously taken 
during the period the leave with pay was earned and refund made to 
the employees of the compensation deducted for the leave of absence 
without pay. That is to say, if leave without pay was taken during 
the first service year, the leave which accrued during that year but 
which was not available until the second service year was authorized 
to be surrendered during the second service year and payment of 
compensation made to the employee for the period of leave of absence 
without pay taken during the first service year; and if during any 
leave or service year after the first, an employee was absent without 
pay his leave with pay when later accrued during the same service or 
leave year was authorized to be surrendered and substituted in like 
manner for the leave of absence without pay previously taken in that 
year. 

The questions submitted will be considered and answered on the 
basis of this established administrative practice. Hence, the under- 
standing expressed in the first part of the paragraph hereinbefore 
quoted from your letter is confirmed. That is to say, the service 
year remains the leave year, leave is authorized to be granted only 
after the first 12 consecutive months of service, the amount of 
leave is reduced from 30 leave pay days to 15 working days— 
that is, exclusive of Sundays and holidays—for each service or leave 
year, and the leave is now cumulative in any succeeding service or 
leave year. See 23 Comptroller’s Decisions 192, 193, wherein it was 
held as follows (quoting from the syllabus) : 

Sundays occurring within periods of leave granted to employees of navy 
yards, etc., under the act of August 29, 1916, should, in the case of a per 
annum employee, be charged against such leave, but in the case of a per diem 
employee, should not be so charged, unless said per diem employee is required 
to work on Sundays; and Sundays occurring at the beginning or ending of a 


leave period should not be so charged in the case of any employee, unless 
applied for and granted as days of leave. 
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Therefore, the “30 days’ leave of absence each year” provided 
for in the 1916 statute as thus applied are not necessarily either cal- 
endar days or working days as those terms are ordinarily used, but 
days on leave for which the employees, either per annum or per 
diem, would have been paid had they remained on duty, and accord- 
ingly, will be referred to herein as “ leave-pay days.” 

In decision of April 6, 1933 (A-—48060, 12 Comp. Gen. 574), to the 
United States Civil Service Commission, it was held: 


Prior to the date of this act, and during the period January 1 to June 30, 
1932 leave with pay was authorized to be granted within the discretion of the 
administrative office under the terms of the act of March 15, 1898, 30 Stat. 316, 
for a total of 30 days in any one year. There was no right of cumulation from 
year to year. The quoted provisions of the Economy Act operated (1) to repeal 
so much of all leave laws previously in force which authorized the granting 
of leave in excess of 15 days in any one leave year; (2) to provide for the first 
time the right of cumulation of leave for use in any succeeding leave year; 
and (3) to suspend during the fiscal year 1933 the rights thus provided, both 
to grant 15 days’ leave in that year and to accumulate the leave thus not to 
be granted in said year. 

The act of March 20, 1933, Public No. 2, section 4(d), title II, provides: 

“The following sections of part II of the Legislative Appropriation Act, 
fiscal year 1933, are hereby repealed effective on the first day of the calendar 
month following the month in which this act is enacted; namely, sections 
101, 102, 103, 104, subsections (d) and (e) of sections 105, 106, 107 (except 
paragraphs (1), (2), (8), and (4) of subsection (a) thereof), 108, 112, and 
211.” 

It is to be noted that the repeal of section 103 of the Economy Act suspend- 
ing all rights to receive, that is, to grant leave with pay, or to accumulate the 
leave so not granted, is specifically made effective as of April 1, 1933. Even 
had this effective date of repeal of section 103 not been specifically fixed in 
the statute, the repeal of a provision suspending the operation of a statute 
may not be considered as reinstating the suspended statute retroactively, in 
this instance, from July 1, 1982, but only from the effective date of the re- 
pealing statute. Thus both of the rights provided for by section 215 of the act 
of June 30, 1932, supra, to grant leave and to accumulate such leave, were 
restored, not from July 1, 1932, or from January 1, 1933, but only from and 
after April 1, 1933. 

It seems clear therefore—and having due regard to the first word “ hereafter” 
appearing in section 215 of the Economy Act—that neither the right to grant 
leave, nor the right to accumulate leave as granted thereby may operate on 
any period prior to the date of the act, June 30, 1932, nor during the suspended 
period, but only from and after April 1, 1933. Both parts of your question 
numbered 6 must be and are answered in the negative. As to the latter part 
of the question see also answer to question 5. 


The principles thus stated in that decision are applicable, also, 
to employees of navy yards and naval stations within the continental 
limits of the United States who were in their third or subsequent 
service or leave year on April 1, 1933, when the right to receive 
leave and the right to accumulate leave were restored. The fact 
that the act of 1916 gave an absolute right to the employees to be 
granted leave whereas with respect to the employees involved in 
the decision of April 6, there was a discretion in the head of the 
department or establishment concerned to withhold the leave is no 
basis for applying a different rule here. Hence, all employees whose 
second service or leave year—during which there was right of cumu- 
lation of leave from the first service or leave year—had terminated 





626 DECISIONS OF THE COMPTROLLER GENERAL 


prior to April 1, 1933, permanently lost all right to accumulated 
leave from a prior service year. Such employees are entitled only 
to leave with pay at the rate of 114 working days for each service 
month on or after April 1, 1933. 

In decision of April 21, 1933, to the Public Printer, 12 Comp. Gen. 
602, involving the leave status of employees of the Government 
Printing Office, after quoting from the prior decision of April 6, 
1933, swpra, to the Civil Service Commission, it was held as follows: 


It will be noted that the conclusion to the effect that the unused leave which 
had accrued during the period from January 1, 1932, to June 30, 1932, could not 
be taken after March 31, 1933, was based on the fact that prior to June 30, 
1932, “ There was no right of cumulation from year to year.” With respect to 
the class of employees now under consideration, however, the situation is differ- 
ent because the act of June 11, 1896, 29 Stat. 453, controlling the granting 
of annual leaves of absence with pay to employees of the Government Printing 
Office, specifically recognized the right to grant in one fiscal or leave year 
leave earned during the preceding fiscal or leave year. Thus, there existed 
on June 30, 1932, a right to carry over into the fiscal year 1933 the unused por- 
tion of the leave that had accrued during the fiscal year 1932, which right was 
not taken away by anything in the Economy Act of June 30, 1982. Section 103 
of said act suspended said right and section 215 modified the same by reducing 
from 30 to 15 days the maximum amount which might be carried over and by 
removing the limitation as to the time within which the leave thus carried 
over might be taken. Consequently, while under the provisions of section 103 
of the Economy Act no leave could accrue to or be taken by these employees 
during the period from July 1, 1932, to March 31, 1933, the right which existed 
prior to June 30, 1932, to carry over to the fiscal year 1933 the unused portion 
of the leave earned prior to July 1, 1982, was preserved by section 215 subject 
to the modifications above indicated. 

You are advised, therefore, that there may be granted during the remainder 
of the current fiscal year, or thereafter, the unused portion, if any, of the leave, 
not to exceed 15 days, which had accrued up to July 1, 1932, but in no case 
may credit be allowed for leave on account of service between June 30, 1932, 
and April 1, 1933, to be granted either in the current or any succeeding fiscal 
year. Hence, the maximum amount of leave with which the leave account of 
any employee of the Government Printing Office may now be credited is not to 
exceed 15 days of the unused leave which had been earned during the fiscal year 
1932 plus 14%, days per month for each month's service after March 31, 1933. 


Having due regard to the service year as the leave year rather than 
the fiscal year, which was the basis for the leave year in the quoted 
decision, the principle thus stated that the right which existed prior 
to June 30, 1932, to carry over leave to the next year is applicable, 
also, to employees of the navy yards and naval stations within the 
continental limits of the United States who were in their second 
service year on April 1, 1933, and had not previously lost the right 
to accumulated leave from their first service year. 

The additional principle stated in said decision that the leave credit 
for the fiscal year or leave year running or expiring on June 30, 
1932, was reduced from the rate of 30 to 15 days for that entire leave 
year, applies, also, to employees of the navy yards and naval sta- 
tions who were in their first service year on June 30, 1932, but does 
not operate to reduce from 30 to 15 days the leave which accrued 
for a first service year which expired prior to June 30, 1932, and 
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which is available to employees who were in their second service 
year on April 1, 1933. 

The following examples are given to clarify the application of the 
principles thus stated : 

(1) An employee who entered the service May 1, 1930, having 
completed his first service year April 30, 1931, and his second April 
30, 1932, had no accumulated leave to his credit April 1, 1933, but 
had accrued leave at the rate of 114 days per month for the months 
of May and June, 1932, and leave began to accrue again at the rate 
of 114 working days for each service month on and after April 1, 
1933. 

(2) An employee entering the service April 1, 1931, who completed 
his first service year March 31, 1932, the leave earned during which 
could not under any circumstances have been taken after March 31, 
1933, the end of his second service year, had no accumulated or 
accrued leave on April 1, 1933. 

(3) An employee who entered the service May 1, 1932, had to his 
credit at the beginning of the second service year, May 1, 1933, 334 
working days which accrued at the rate of 144 working days for 
May and June 1932, and April 1933, which is cumulative thereafter. 

(4) An employee who entered the service May 1, 1931, having 
completed his first service year April 30, 1932, and his second April 
30, 1933, had to his credit on April 1, 1933, when he was still in his 
second service year, the unused portion of the 30 leave-pay days 
which accumulated during his first service year, plus the unused por- 
tion of 2144 working days which accrued for May and June 1932, 
at the rate of 114 working days for each of the 2 months, all of 
which is now cumulative through any succeeding service year. 

Question (a) (1) is answered accordingly. While the leave of 
absence of these employees has been regarded as an absolute grant, 
23 Comp. Dec. 192, 197, it is not a right that could not be taken away 
or curtailed by the Congress. Referring to question (a) (2), while 
the period from July 1, 1932, to March 31, 1933, inclusive, is to be 
counted as a part of a service year, either the first or any succeeding 
service year, within the meaning of the leave act of 1916, no credit 
may be allowed for leave on account of service during that period. 

Question (b) has been answered above. 

Referring to question (c), the service year for leave purposes con- 
tinues to begin on the anniversary of the employee’s present employ- 
ment. The same practice in force prior to July 1, 1932, whereby 
leave with pay was authorized to be surrendered and substituted for 
leave previously taken without pay, may continue on and after April 
1, 1933, subject, of course, to the rules hereinbefore stated. See 8 
Comp. Gen. 463 and cases therein cited. Accordingly question (d) 
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(1) is answered in the affirmative if the leave earned but not taken 
prior to July 1, 1932, was not lost permanently under the rules here- 
inbefore stated. Referring to question (d) (2), as previously stated, 
no leave was earned for the period July 1, 1932, to March 31, 1933, in- 
clusive. Leave earned after March 31, 1933, may be surrendered for 
leave without pay taken prior to July 1, 1932, in accordance with the 
practice theretofore existing, but leave earned after March 31, 1933, 
may not be surrendered for leave without pay taken during the 
period July 1, 1932, to March 31, 1933, inclusive. 

Questions (e) (1) and (2) are answered in the negative for reasons 
hereinbefore stated. 


In the case of civilian employees outside the continental limits of the United 
States, decision is requested on the following points: 

(a) Section 215 of the Legislative Appropriation Act for the fiscal year 1933 
originally re@uced the leave for these employees to fifteen days per year with 
the proviso that this time should be cumulative for any succeeding year. 
Section 103 of the same act also suspended their right to receive leave during 
the fiscal year 1933. Section 103 was continued in effect during 1934 by Section 
4(a) of the Treasury-Post Office Appropriation Act approved March 3, 1933, 
but section 6(a) of the Treasury-Post Office Act provided that sections 103 
and 215 of the Legislative Appropriation Act should be applied to these em- 
ployees only to the extent of depriving them of one month’s leave with pay 
during each of the fiscal years 1933 and 1934. Section 4(d) of the act ap- 
proved March 20, 1933, repealed section 103 of the Legislative Appropriation 
Act approved June 30, 1932, effective April 1, 1933, and section 4(b) of the act 
approved March 20, 1933 also repealed section 6 of the Treasury-Post Office 
Act approved March 3, 1933, while section 4(c) of the same act amended 
section 215 of the Legislative Appropriation Act approved June 30, 1932, by 
providing that it should not apply to these employees. It appears from the 
foregoing history of the legislation involved that effective April 1, 1933, the 
leave of civil employees at stations outside the continental limits of the 
United States will be governed entirely by the act of August 29, 1916. Con- 
firmation of this understanding is requested together with answers to the 
following specific questions: 

(b) Assuming that the conclusion expressed in the preceding subparagraph 
is correct, since section 4(c) of the act approved March 20, 1933 amends 
section 215 of the act approved June 30, 1932, by providing that nothing 
therein shall apply to these employees, does it not follow that section 215 of the 
act approved June 30, 1932, has no application to these employees for the 
nine-month period from July 1, 1932, to March 31, 1933? 

(c) Section 103 of the act approved June 30, 1932, suspending the receiving 
of leave with pay during the fiscal year 1933 applied to these employees during 
the period from July 1, 1932, to March 31, 1933. However, section 6(a) of 
the Treasury-Post Office Appropriation Act approved March 3, 1933, limited 
the application of this section to the loss of one month’s leave, this limitation 
being later repealed by the act approved March 20, 1933. Under the act of 
August 29, 1916, leave with pay for these employees is an absolute right and 
*t may be allowed to accumulate for a period of four years. In this connection 
_| may be pointed out that the word “ year” as used in the act of August 29, 
1916, has been construed to mean service years and leave for these employees 
has therefore been computed on the service year basis. In view of the foregoing, 
did these employees earn leave with pay during the period from July 1, 1932, 
to March 31, 1933, and if so, at what rate, ie., fifteen days per annum or 
thirty days per annum? 

(d) May they now be granted leave with pay for leave accrued but not 
taken on June 30, 1982? 

(e) In the case of an employee who had accrued leave with pay due him 
on June 30, 1932, and who has been granted leave without pay, may such leave 
without pay be now converted to leave with pay retroactively in the usual 
way where (1) the leave without pay was taken prior to July 1, 1932, and 
(2) where the leave without pay has been taken since July 1, 1932? 
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(f) If the answer to either or both of the preceding questions is in the 
affirmative, may payment be made on current rolls where the employee has 
been subsequently transferred to (1) another station outside the continental 
limits of the United States, (2) to stations within the United States, and (3) 
to the Navy Department in Washington? 

(g) Assuming that no previous leave with pay has been granted, how much 
leave with pay may now or hereafter be granted in the case of an employee 
who completed or will complete four years’ service on (1) June 30, 1932, (2) 
October 31, 1982, (3) March 31, 1933, (4) June 30, 1933, and (5) December 31, 
1933. 


The act of August 29, 1916, 39 Stat. 557, Title 34, section 513, 
United States Code, provides: 


* * * any civilian employee of the Navy Department who is a citizen 


of the United States and employed at any station outside the continental 
limits of the United States may, in the discretion of the Secretary of the 
Navy, after at least two years’ continuous, faithful, and satisfactory service 
abroad, and subject to the interests of the public service, be granted accrued 
leave of absence, with pay, for each year of service, and if an employee should 
elect to postpone the taking of any or all of the leave to which he may 
be entitled in pursuance hereof such leave may be allowed to accumulate for 
a period of not exceeding four years, the rate of pay for accrued leave to be 
the rate obtaining at the time the leave is granted. 


In decision of April 28, 1933, to the Secretary of War, A-48494, 
12 Comp. Gen. 609, involving the leave status of War Department 
employees whose duty stations are outside the continental limits of 
the United States, it was stated: 


Section 215 of the Economy Act of June 30, 1932, originally provided, insofar 
as here material, as follows: 

“Hereafter no civilian officer or employee of the Government who receives 
annual leave with pay shall be granted annual leave of absence with pay in 
excess of fifteen days in any one year, excluding Sundays and legal holidays: 
Provided, That the part unused in any year may be cumulative for any succeed- 
ing year: Provided further, That nothing herein shall apply to civilian officers 
and employees of the Panama Canal located on the Isthmus and who are 
American citizens or to officers and employees of the Foreign Services of 
the United States holding official station outside the continental United 
ates. 2% *..9” 

Decision of November 28, 1932, A—45580, and upon reconsideration of Jan- 
uary 11, 1933, 12 Comp. Gen. 486, held that the exception contained in the 
2nd proviso to section 215 was not applicable to officers and employees of the 
War Department with duty stations abroad but applied only to certain recog- 
nized foreign services to none of which does it appear that this employee 
belonged. Therefore, the first proviso of section 215 of the Economy Act 
above quoted reduced the leave of these employees from 30 calendar days to 
15 working days; that is, exclusive of Sundays and holidays, for the calendar 
or leave year 1932 then current and section 103, supra, prevented the granting 
of any part of said leave with pay for the period from July 1, 1932, to March 
31, 1933. 

Section 6(a) of the act of March 3, 1933, Public No. 428, provided as follows: 

“Sections 103 and 215 of the Legislative Appropriation Act, fiscal year 
1933, shall be held applicable to the officers and employees of the Panama Canal 
and Panama Railroad Company on the Isthmus of Panama, and to officers and 
employees of the United States (including enlisted personnel) holding official 
station outside the continental United States, only to the extent of depriving 
each of them of one month’s leave of absence with pay during each of the 
fiscal years ending June 30, 1933, and June 30, 1934.” 

This amendment which was effective only from March 3 to 20, 1933, was 
merely a saving clause or limitation on the loss of leave to result from the 
operation of section 215 and section 103 and would not affect this man’s leave 
rights. 
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Section 4(c), title II, of the act of March 20, 1933, further amended section 
215 of the Economy Act by substituting for the second proviso, as originally 
enacted June 30, 1932, the following: 

“ * * * Provided further, That nothing herein shall apply to officers and 
employees of the Panama Canal and Panama Railroad Company on the Isthmus 
of Panama, or to officers and employees of the United States (including enlisted 
personnel) holding official station outside the continental United States or in 
Alaska.” 


While this amendment to section 215 of the Economy Act operated to restore 
the right to 30 calendar days’ annual leave in any one calendar or leave year 
with the right of cumulation as provided by circular (A) of January 12, 1912, 
supra, such restoration was not retroactively effective and could not operate to 
restore to 30 days the authorized leave for the calendar year 1932, which section 
215, as originally enacted June 30, 1932, had reduced to 15 days. Therefore, it 
must be held that the leave credit for this employee for the calendar or leave 
year 1932, which was current when the act was passed, was reduced from 30 
calendar days to 15 working days and since with respect to leave not taken, it 
cannot be held that the maximum amount authorized for the entire year 
accrued during the first half of the year, only, it must be held that the leave 
credit for the period from January 1 to June 30, 1932, is 74% days. Due to 
section 103 no credit can be allowed for any leave for the period from July 
1, 1982, to March 31, 1933, but leave began to accrue again at the rate of 30 
calendar days each calendar year or 2% calendar days for each month from 
April 1, 1933. 

Referring to paragraph (a) your understanding is confirmed that 
the leave of employees stationed outside the continental limits of the 
United States will be governed entirely by the act of August 29, 1916, 
for periods on and after April 1, 1933, but subject to reduction in the 
amount of leave for service years running on June 30, 1932, effective 
date of the Economy Act, as hereinbefore explained. 

Question (b) is answered in the negative. The same principle 
stated with respect to employees of the War Department at stations 
outside the continental limits of the United States is applicable to 
civilian employees of the Navy Department at stations outside the 
continental limits of the United States. 

Question (c) is answered in the negative. ‘That is, no leave with 
pay was earned by these employees during the period July 1, 1932, 
to March 31, 1933, inclusive. 

Referring to question (d), there may now be granted leave with 
pay for leave accrued but not taken on June 30, 1932, within the limi- 
tations of the act of 1916; that is, at the rate of 30 leave-pay days 
for each of the maximum of 4 service years actually completed 
prior to June 30, 1932, effective date of the Economy Act, and at the 
rate of 15 working days for the service year running on June 30, 
1932, including the service year expiring on that date, or 1144 working 
days for each service month prior to July 1, 1932. 

Question (e) (1) is answered the same as question (dl) relating to 
employees within the continental limits of the United States. Ques- 
tion (e) (2) is answered in the negative. See answers to questions 
(d) and (e) relating to employees within the continental limits of the 
United States. 
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The privilege of surrendering leave with pay for leave without pay 
previously taken applies only so long as the employees remain in 
a status subject to the provisions of the leave act of 1916, under 
which such privilege has been established, 24 Comp. Dec. 165. Ac- 
cordingly, questions (f) (1) and (2) are answered in the aflirma- 
tive subject to the rules hereinbefore stated. Question (f) (3) is 
answered in the negative. 

Section 215 of the Economy Act was effective June 30, 1932, and 
operated to reduce the leave credit of these employees for the service 
year running on that date, including those whose service year ex- 
pired June 30, 1932, from 30 leave-pay days to 15 working days. 
No leave credit was earned for service from July 1, 1932, to March 
31, 1933, inclusive. Leave began to accrue at the rate of 214 leave- 
pay days for each service month on and after April 1, 1933. It is 
understood to have been the practice to allow a maximum of 120 
days of unused leave in the service year following a period of 4 
service years in which the maximum of 120 days’ leave accrued, 
1 Comp. Gen. 297. Therefore, the leave credits for the five employees 
mentioned in question (g) as of April 1, 1933, which may be granted 
under the terms of the leave act of 1916, may be stated as follows: 


Service year Leave credits 
July 1, 1928 to June 30, 1929__- : wit in. . 30 leave-pay days. 
July 1, 1929 to June 30, 1930___- ‘ ._..._. 30 leave-pay days. 
July 1, 1930 to June 30, 1931____---- ; .....-. 30 leave-pay days. 
July 1, 1981 to June 30, 1932____-_- __. 15 working days. 


Total 90 leave-pay days and 15 working days. 


However, only so much of this may now be granted as will be 
available prior to July 1, 1933, the end of the fifth service year. 
That is, the unused leave accrued for the service year ending June 30, 
1929, will lapse June 30, 1933. 


Nov. 1, 1928 to Oct. 31, 1929_____ Sa 80 leave-pay di 
gee Se ie 7 om ar = 
1, oo 6 Y.-S ae Se Cote z 
1, 1981 “ June 31, 1932_____...____- _-.------. l0working days. 
aR i real al — 


Lys. 


Total 90 leave-pay days and 10 working days. 


April 1, 1929 to March 31, 1930 . 80. leave-pay days. 
*. 2. ioe @ “ $1, 1981 . ‘ annie 30 " 2 . 
° 1:3 % “ $1, 1982. ams j 30 Ry MoS 
“ —1,1982 “ June 30, 1932 . 3% working days. 
July 1,19382 “ March 31, 1983 us . ‘ad 0 


Total 90 leave-pay days and 3% working days. 
§919°—33 41 
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Total 60 leave-pay days and 15 working days. 


At the end of the fourth service year, June 30, 1933, there would be 
an additional leave credit of 714 leave-pay days, or a total available 
in the fifth service year beginning July 1, 1933, of 6714 leave-pay 
days and 15 working days. 





Jan. 1, 1930 to a 30 leave-pay days. 


va 1, 1931 Be nee eatin aie 30 leave-pay days. 
wily Se es SE RES ROR SS _. 7% working days. 
July 1, I ROR RI ict Satta rstincaemnph tania eae eeneche 0 










Total 60 leave-pay days and 714 working days. 

At the end of the fourth service year, December 31, 1933, there 
would be an additional leave credit of 2214 leave-pay days, or a total 
of 821% leave-pay days and 714 working days. 





(A-48784) 
























ECONOMY ACT, AMENDED—IMPOUNDING OF 





SAVINGS 





All the net savings are required to be impounded which result from the opera- 
tion of the changes made by the act of March 20, 1933, 48 Stat. 12, in the 
law as it existed prior to that date, including 624 percent reduction in 
salaries provided in appropriations enacted on or prior to March 4, 1933, 
representing the difference between 814 percent withheld by the Congress 
from the appropriation and 15 percent required to be deducted by sections 
2 and 8 of the act of March 20, 1933, and Executive Order of March 28, 

1933. 


Comptroller General MeCarl] to the Secretary of War, May 12, 1933: 


Consideration has been given to your letter of April 26, 1933, as 
follows: 









Your decision is respectfully requested on the following point. 

The War Department appropriation act approved March 4, 1933, carried 
appropriations for the nonmilitary activities of the Corps of Engineers for the 
fiscal year 1934. In submitting the estimates upon which these appropriations 
were based this Department was required to deduct eight and one third percent 
from the original estimates for salaries and wages to provide a saving equiva- 
lent to the sayings which were being impounded during the present fiscal year, 
under the Economy Act of June 30, 1932. 

Section four (d) of the act “To maintain the credit of the United States 
Government ”, approved March 20, 1933, states: 

“The appropriations or portions of appropriations unexpended by reason of 
the operation of the amendments made in subsection (a) of this section 
shall not be used for any purpose, but shall be impounded and returned to the 
Treasury.” 

Section eight of the same act also provides: 
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“The appropriations or portions of appropriations unexpended by reason 
of the operation of this act shall not be used for any purpose, but shall be 
impounded and returned to the Treasury.” 

If the full amount of the deductions required by the act of March 20, 1933, 
fifteen percent, is impounded and returned to the Treasury, the appropriations 
for salaries and wages for the fiscal year 1934 will be reduced approximately 
twenty-three and one third percent. It is believed, therefore, that the provi- 
sions of the above-mentioned act should be construed so that the amount to be 
impounded in the Treasury during the fiscal year 1934 on account of savings, due 
to fifteen percent reduction in salaries and wages, should be the difference be- 
tween the fifteen percent deduction and the amount deducted from the original 
estimates. 


The hearings on the War Department appropriation bill indieate that it was 
understood by Congress that the original estimates for salaries and wages had 
been reduced by eight and one third percent, to provide a saving equivalent to 
the savings impounded during the fiscal year 1932 [1933] under the Economy 
Act of June 30, 1932. In the act of March 20, 1933, Congress specifically pro- 
vided for the computation of the percentage deduction to be fixed by the Pres- 
ident on the basis of the total salary of the individual employees. Since Con- 
gress thus provided that the eight and one third percent deduction provided by 
the Economy Act of June 30, 1932, should be replaced by the percentage de- 
duction to be fixed by the President, it seems reasonable to believe that it was 
intended that the eight and one third percent withheld from the appropriations 
in anticipation of an eight and one third percent deduction from the pay of 
employees should be credited against the fifteen percent to be impounded. 

The impounding required by the act of March 20, 1933, Public 
No. 2, 48 Stat. 15, is of the amount unexpended by reason of the 
operation of that act. That is, the difference between the amount 
that would have been expended under the provisions of the act of 
March 3, 1933, Public 428, 47 Stat. 1515, and other law applicable, 
if the said act of March 20, 1933, had not been enacted, and the 
amount that will be expended now that said act of March 20, 1933, 
was enacted. Manifestly, if 814 percent of a basic salary would not 
have been expended during the fiscal year 1934 if the act of March 
20, 1933, had not been enacted and as result of the enactment 15 
percent of the basic salary is to remain unexpended, the amount 
unexpended by reason of the operation of said act is the difference or 
624 percent of the salary which amount is required to be impounded. 

It is to be noted, however, that the reduction of certain salary 
payments by 15 percent rather than by 814 percent is not the only 
saving effected by the said act of March 20, 1933. Note particularly 
the repeal of section 5 of the act of March 3, 1933, and the repeal 
of section 104 of the act of June 30, 1932, as amended by the act of 
March 3, 1933, and the substitution therefor of section of title IT 
of the act of March 20, 1933. All the net savings resulting from the 
operation of changes made by the act of Mareh 20, 1933, in the 
law as it existed prior to that date are to be impounded. And of 
course section 110 of the Economy Act of June 30, 1932, continues 
in effect with respect to appropriations for the fiscal year 1933. 

The question submitted is answered accordingly. 
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(A-47822) 


ECONOMY ACT, AMENDED—TRAVELING EXPENSES 


Sections 207 and 208 of the Economy Act of June 30, 1932, 47 Stat. 405, provide 
for per diem in lieu of subsistence as the only basis for reimbursement of 
travel expenses of civilian personnel of the Federal Government and reim- 
bursement on an actual expense basis is no longer authorized. Any ar- 
rangement whereby this fundamental change in the statutory provisions 
governing payment of travel expenses is disregarded or avoided is not 
authorized. 

If otherwise authorized by law there is nothing in the Economy Act to preclude 
contracts with civilian employees to furnish them subsistence in kind 
while at their headquarters, and not in a travel status, the determined value 
of the subsistence to be considered a part of the total compensation under 
the act of March 5, 1928, 45 Stat. 193. 

Under the provisions of sections 207 and 208 of the Economy Act subsistence 
in kind may not be furnished to employees of surveying parties while in 
camp in a travel status away from headquarters, but reimbursement for 
traveling expenses may be made only on a per diem basis as fixed by 
administrative regulations within the limitations of the statute. 


Comptroller General McCarl to the Secretary of the Interior, May 13, 1933: 


Consideration has been given to your letter of April 27, 1933, as 
follows: 


I have received your decision A-47822 of April 5 concerning subsistence 
of employees in the surveying service of the General Land Office. As one of 
the reasons given for answering the disbursing agent’s question in the negative 
is that the arrangement suggested “is tantamount to the allowance of actual 
expenses instead of the per diem prescribed by law,” I should like to present 


some facts relating to the subsistence of these field parties and to ask whether 
your decision is for such broad application as to prohibit procurement by the 
Government of board and lodging at any time. 

During the time occupied in going to or returning from the field (that is, 
during periods of authorized travel between headquarters and surveying camp) 
the regulations prescribe the per diem to which the disbursing agent’s sub- 
mission refers, but, as soon as the surveying party can establish camp the 
Government undertakes to subsist the men, furnishing subsistence in kind, and 
so continues till the season is over or the group completed. The plan, gener- 
ally, is to purchase supplies and hire camp cooks, but it sometimes happens 
that during a period of actual work on the line there will be a few days when 
it is impracticable to maintain a camp, or it is less feasible than to arrange 
with a farmer, ranchman, boarding bouse, or tavern to furnish meals (and 
possibly lodging) for the while. Also it happens occasionally that the truck 
driver or teamster will be absent from camp one or two meals (or possibly 
over night) on a trip to a transportation line for supplies, iron posts, etc., 
and may procure a meal, or the makings of a meal, at the grocer’s as a part 
of the supply bill, or at a lunch room, and maybe a lodging, and all during 
a period in which the Government undertakes to subsist all the men of the 
party. 

The letter of July 28, 1932, to which your decision refers has reference to 
meals and lodging procured under these circumstances; that is, purchased 
by or on account of the Government while it is undertaking to subsist the 
party, as distinguished from the travel periods at the beginning or end of the 
field seasons, or between surveying groups in mid season. 

I therefore request your decision as to whether purchase of such meals 
and/or lodging during periods of field work as distinguished from periods of 
travel is objectionable. 


Sections 207 and 208 of the Economy Act of June 30, 1932, 47 


Stat. 405, provide a per diem in lieu of subsistence as the only basis 
for reimbursement of travel expenses of civilian personnel of the 
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Federal Government. Reimbursement on an actual expense basis 
is no longer authorized. Any arrangement whereby this funda- 
mental change in the statutory provisions governing payment of 
travel expenses is disregarded or avoided is not authorized. This 
was the purpose and effect of that part of the decision of April 5, 
1933, referred to in your letter. 

If otherwise authorized by law, there is nothing in the Economy 
Act to preclude contracts with civilian employees to furnish them 
subsistence in kind while at their headquarters, and not in a travel 
status, the determined value of the subsistence to be considered a 
part of the total compensation under the act of March 5, 1928, 45 
Stat. 193. 

From the facts which heretofore have been presented to this 
office it is not understood that headquarters camps are established 
for these General Land Office surveying parties in the several 
western districts but that each of the several western districts, 
including Alaska, has a central headquarters and that the employees 
in the surveying parties are regarded as in a travel status while 
in camp away from the established headquarters for the particular 
district. The following is quoted from letter dated June 5, 1931, 
from the Secretary of the Interior, which formed the basis of deci- 
sion of June 23, 1931, A-33313: 


The field surveying service of the General Land Office is divided into nine 
districts, the boundaries of which are defined on the attached map. The head- 
quarters of the entire service is at Denver, Colorado, in the office of the 
Supervisor of Surveys. Each district has its established headquarters from 
which the field employees of that district travel to the location of their work 
within the district as required for the proper conduct of the surveys, returning 
to their headquarters on completion of their field assignments. 

It does not appear, therefore, on the basis of the facts which have 
been made available to this office, that subsistence in kind may be 
furnished to the employees under the conditions stated in your letter. 
If an administrative office should actually establish headquarters 
camps in the western districts entirely separate and distinct from 
any other headquarters and compliance is had with the provisions 
of the annual appropriation acts requiring authorization by the head 
of the department to obligate appropriated funds for the cost of 
travel between such headquarters camps, there would be no legal 
objection to furnishing subsistence in kind to the employees while 
at their headquarters camps as a part of their total compensation 
under the terms of the act of March 5, 1928, supra. 

Also, as an administrative arrangement, the employees may be 
permitted to maintain their own mess at the camps, payments being 
made to them, of their regulation per diems in lieu of subsistence. 
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(A-48838) 


ECONOMY ACT, AMENDED—LEAVE OF ABSENCE—FOREIGN 
SERVICE OFFICERS AND EMPLOYEES 


Foreign Service officers and employees on regular duty or on detail in Washing- 
ton or within the continental United States, other than during periods of 
authorized leave of absence, do not come within the exception to section 
215 of the Economy Act, as amended by the act of March 20, 1933, 48 Stat. 
14, but are subject to the provisions of said section and entitled to only 
15 days’ leave of absence with pay, exclusive of Sundays and holidays, for 
each leave year while on such duty or at the rate of 1%, working days’ 
leave for each calendar month. 

Upon termination of a tour of duty at Washington or within the continental 
United States a Foreign Service officer or employee does not again become 
entitled to the benefits of the leave provisions of the act of February 23, 
1931, 46 Stat. 1210, authorizing not to exceed sixty days’ annual leave of 
absence with pay, until arrival at his designated official station outside the 
continental United States or in Alaska. 


Comptroller General McCarl to the Secretary of State, May 15, 1933: 


Consideration has been given to your letter of May 5, 1933, as 
follows: 


Under the law and regulations regarding leaves of absence for officers of 
the Foreign Service, the Department (except during the period July 1, 1932, 
to March 31, 1933, when all leaves were prohibited), while it might legally 
grant sixty days in one year, has always applied the rule that Foreign Service 
officers detailed to duty in the Department may have no greater amount of leave 
while on such duty than is granted to employees of the Departments in 
Washington. 

However, when the period of duty in the Department terminates, and an 
officers is designated for and ordered to a post, it has authorized the full 
sixty-day period of leave prior to departure for post, in view of the fact 
that it usually refuses to approve the full sixty days to officers on station 
abroad more often than once in two years. 

In keeping with your decision A-48060 of April 6, 1933, that for the current 
calendar year an employee of the Department may have not to exceed three 
fourths of the annual leave legally authorized, the Department is limiting leaves 
to officers in the field to not over three fourths of sixty days, or forty-five days 
for the current year. 

Section 215 of the Credit Maintenance Act provides, regarding leave, that 
the reduction of leave to fifteen days a year shall not apply to “ officers and 
employees of the Foreign Services of the United States holding official station 
outside the continental United States.” Since when an officer is assigned to 
a station in a foreign country that becomes his station, the Department would 
be glad to have your opinion whether it may, after such assignment is actually 
made, grant during the current year forty-five days to an officer to be taken 
after the termination of his service in the Department, but prior to his depar- 
ture from the United States, or while en route to the new post of assignment. 


Section 22 of the act of February 23, 1931, 46 Stat. 1210, pro- 
vides, in part, as follows: 


That the Secretary of State is authorized, whenever he deems it to be in 
the public interest, to order to the United States on his statutory leave of ab- 
sence any Foreign Service oflicer or vice consul of career who has performed 
three years or more of continuous service abroad: Provided, That the expenses 
of transportation and subsistence of such officers and their immediate families, 
in traveling from their posts to their homes in the United States and return, 
shall be paid under the same rules and regulations applicable in the case of 
officers going to and returning from their posts under orders of the Secretary of 
State when not on leave: And provided further, That while in the United States 
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the services of such officers shall be available for trade conference work or for 
such duties in the Department of State as the Secretary of State may prescribe, 
but the time of such work or duties shall not be counted as leave. 

The Secretary of State is authorized, in his discretion and subject to such 
regulations as may be issued by the President to grant to any officer or em- 
ployee of the Foreign Service not to exceed sixty days annual leave of ab- 
sence with pay. If such officer or employee returns to the United States, the 
leave of absence granted under the provisions of this section shall be exclusive 
of the time actually and necessarily occupied in going to and from the United 
States, and such time as may be necessarily occupied in awaiting sailing. Any 
portion of sixty days’ annual leave not granted or availed of in any one year 
may be cumulative, not to exceed exclusive of time in transit and awaiting 
sailing, one hundred and twenty days in three years or one hundred and eighty 
days in four years: Provided further, That employees, not American citizens, 
may be granted not to exceed thirty days’ leave of absence with pay in any 
one year. 

Section 215 of the Economy Act, as amended by section 4(c) of the 
act of March 20, 1933, Public No. 2, 48 Stat. 14, provides, in part, as 


follows: 


Seo. 215. Hereafter no civilian officer or employee of the Government who 
receives annual leave with pay shall be granted annual leave of absence with 
pay in excess of fifteen days in any one year, excluding Sundays and legal holi- 
days: Provided, That the part unused in any year may be cumulative for any 
succeeding year: Provided further, That nothing herein shall apply to officers 
and employees of the Panama Canal und Panama Railroad Company on the 
Isthmus of Panama, or to officers and employees of the United States (including 
enlisted personnel) holding official station outside the continental United States 
or in Alaska. 

The clause “ holding official station outside the continental United 
States or in Alaska ” in the last quoted statute, refers only to officers 
and employees actually serving outside the continental United States 
or in Alaska and not to officers and employees of the Foreign Service 
assigned to duty at Washington or otherwise within the continental 
United States. 

Referring to the first two paragraphs of your letter, whatever 
may have been the administrative practice heretofore, for periods on 
and after April 1, 1933, Foreign Service officers and employees on 
regular duty or on detail in Washington or within the continental 
United States, other than during periods of authorized leave of 
absence, do not come within the exception to section 215 of the Econ- 
omy Act, as amended, but are subject to the provisions of the section 
and entitled to only 15 days’ leave of absence with pay, exclusive of 
Sundays and holidays, for each leave year while on such duty, or at 
the rate of 114 working days’ leave for each calendar month. 

Upon termination of a tour of duty at Washington or within the 
continental United States, a foreign service officer or employee does 
not again become entitled to the benefits of the leave provisions of 
the act of February 23, 1931, swpra, until arrival at designated 
“ official station outside the continental United States or in Alaska.” 

The question presented is answered in the negative. 
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(A-44187) 


ECONOMY ACT, AMENDED—PERCENTAGE REDUCTION—EXCEP- 
TION OF ALLOWANCE FOR TRAVEL FROM COMPENSATION 


To come within the exception of “ allowances for travel” appearing in section 
1 (b), title II of the act of March 20, 1933, 48 Stat. 12, defining “ compen- 
sation’ which is subject to percentage reduction under the terms of sec- 
tions 2 and 3 of the act, the allowance must be specifically segregated or 
susceptible of identification as traveling expenses in a definite amvunt. 
The exception does not apply as in the case of agents of the Bureau of the 
Census employed in the collection of cotton statistics, where the fact that 
the employee would have to bear certain expenses of transportation in 
going about his work was taken into consideration in fixing the rate of 
his compensation. 


Comptroller General McCarl to the Secretary of Commerce, May 16, 1933: 
Consideration has been given to your letter of May 1, 1933, re- 
questing decision of a question presented as follows: 


On October 24, 1982, the Comptroller General gave the Secretary of Com- 
merce a decision that only those agents employed in the collection of statistics 
of cotton whose compensation as fixed in the contract of employment was in 
excess of $1,000 per annum were subject to the 844 percent reduction, or such 
portion thereof that might be necessary to reduce the compensation to $1,000 
per annum. The effect of this decision was that a small reduction was made 
in the payments to three of the cotton agents, that being the only number whose 
contract price was in excess of $1,000. 

The contract price paid for the reports made by the cotton agents does not 
merely cover the payment for the agent’s time but also covers the expenses 
incident to visiting the ginneries from which the reports are secured, including 
travel and subsistence. While it is impossible to determine in each case what 
part of the compensation covers salary and what part of it covers travel and 
subsistence, the expense of making the canvass unquestionably is more than 
50 percent of the total paid. Inasmuch as the provisions of the Economy Act 
do not provide for deductions from such amounts as are paid an employee for 
subsistence and travel, itwould seem that it would be unjust to the cotton agents 
to make the same deduction from the entire amount of their contract price 
when more than half of the contract price is based upon subsistence and 
travel. * * * 


A reconsideration of the decision above referred to is respectfully requested 
in view of these facts. 

If, after review, it should be decided that the cotton agents are subject to 
the deductions made in the Economy Act, your decision is requested on the 
following questions: 

Should the present cotton agents have their compensation reduced 15 percent 
for the balance of the present fiscal year beginning April 1, 1933, notwith- 
standing that they are serving under the terms of contracts entered into as 
of July 1, 1932? On July 1, 1932, at the time the present contracts were 
made, the Department did not contemplate that any reduction would be made 
as the result of the economy act which was then in process of enactment, and 
the rates were fixed on the bases of existing economic conditions in the vari- 
ous cotton districts. 

Should the rates of pay which will be fixed in the contracts executed on 
July 1, 1933, for the fiscal year 1934 be reduced 15 percent as the result of 
the provisions of the act of March 20, 1933? 


In decision of August 30, 1932, 12 Comp. Gen. 304, as modified 
by the decision of October 24, 1932, 12 Comp. Gen. 416, it was held 
that these census agents were officers or employees of the Govern- 
ment within the meaning of section 104 (a) of the Economy Act and 
that their compensation as fixed in their contracts of employment 
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was subject to 814 percent reduction if the total amount which could 
be received under the terms of the contract in each individual case 
exceeded $1,000 per annum. 

Section 1 (a), title II, of the act of March 20, 1933, Public No. 2, 
48 Stat. 12, contains, insofar as applicable to these census agents, 
the same definition of the terms “officer” and “employee.” The 
definition of the term “ compensation” in section 1 (b), title II, of 
the act, provides, in part, as follows: 

The term “compensation” means any salary, pay, wage, allowance (except 
allowances for travel), or other emolument paid for services rendered in any 
civilian or noncivilian office, position, or employment; * * * 

To come within the exception of “allowances for travel”, the 
allowance must be specifically segregated or susceptible of iden- 
tification as traveling expenses in a definite amount. The exception 
does not apply, as in the instant case, where the fact that the 
employee would have to bear certain expenses of transportation, 
etc., in going about his work was taken into consideration in fixing 
the rate of his compensation. 

Since the act of March 20, 1933, makes no exception of employees 
receiving compensation at the rate of $1,000 or less per annum, 
it must be held that the compensation of these census agents as 
fixed in their contracts of employment is subject to 15 percent reduc- 
tion on and after April 1, 1933, the amount of the deduction to be 
impounded. Accordingly, both questions contained in the last two 
paragraphs of your letter are answered in the affirmative. 

Referring to the question in your concluding paragraph, the con- 
tract rate of compensation for the fiscal year 1934 should remain 
the same as for the fiscal year 1933 and be subject to such per- 
centage reduction as may be determined by Executive Order issued 
covering the fiscal year 1934, pursuant to sections 2 and 3 of the 
act of March 20, 1933. 


(A-46192) 
MEDICAL TREATMENT—OFFICERS’ RESERVE CORPS 


Where a member of the Officers’ Reserve Corps was injured in an automobile 
accident, under circumstances from which it was concluded that such in- 
juries were not suffered in line of duty while in the.performance of his offi- 
cial duties, the act of April 26, 1928, 45 Stat. 461, and the appropriation 
under “ Organized Reserves” for the fiscal year 1933, 47 Stat. 684, are not 
authority for hospitalization in a civilian hospital and treatment by a civil- 
ian physician at public expense. 


Comptroller General McCarl to Maj. E. C. Morton, United States Army, 
May 16, 1933: 
There has been received your letter of April 15, 1933. requesting 
decision whether you are authorized to make payment on two vouch- 
ers transmitted therewith, covering hospitalization in a civilian hos- 
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pital and civilian medical attention for First Lt. Charles Morrow 
Wilson, Infantry Reserves, by reason of injuries sustained August 10, 
1932, in an automobile accident. 

The Baptist State Hospital, Little Rock, Ark., claims $215.65 for 
hospitalization from August 10 to September 15, 1932, and incidental 
expenses, furnished this officer, his disability being stated as 
“ Wound, lacerated rt. temporal region. Dislocation, left shoulder. 
Fractured nose.” 


Paul G, Autry, M. D., claims $80, being $2.50 for each day from 
August 14, 1932, to September 14, 1932. The following note appears 
on the voucher: 


The camp at Camp Pike, Ark., closed on August 13, 1932, on which date all 
medical officers of the Army there on duty were relieved, leaving none at Little 
Rock. Arrangements were made with Dr. Paul G. Autry to attend the patients 
left in hospital. (Par. 3a, AR 40-505.) 


The facts in this case are set out in detail in decision of December 
20, 1982, A-46192, from which it was concluded that this officer’s 
injuries were not suffered in line of duty, while in the performance 
of his official duties so as to bring him within the provisions of the 
act of April 26, 1928, 45 Stat. 461. That act, so far as material, 
provides: 


* * * Members of the Officers’ Reserve Corps and of the Enlisted Reserve 
Corps of the Army who suffer personal injury or contract disease in line of 
duty while on active duty under proper orders * * * ghall, under such 
regulations as the President may prescribe, when hospital treatment is neces- 
sary for appropriate treatment of such injury or disease, be entitled to hospi- 
tal treatment, including medical treatment, at Government expense, until the 
disability resulting from such injury or disease cannot be materially improved 
by further hospital treatment, and during the period of hospitalization, to the 
Same pay and allowances, whether in money: or in kind, that they were entitled 
to receive at the time such injury was suffered or disease contracted, and to 
transportation to their homes at Government expense when discharged from 
hospital; * * * 


The appropriation under Organized Reserves for the fiscal 
year 1933, 47 Stat. 684, appropriates funds for, among other pur- 
poses— 


* * * the medical and hospital treatment of members of the Officers’ 
Reserve Corps * * * who suffer personal injury or contract disease in 
line of duty, as provided by the act of April 26, 1928 (U. 8S. C., Supp. V, title 
10, secs. 451, 455) and for such other purposes in connection therewith as 
are authorized by the said act, including pay and allowances, subsistence, 
transportation, and burial expenses, * * 


Following his injury under the circumstances set out as indicated, 
this reserve officer was taken directly to the Baptist State Hospital, 
and while a board of officers appointed subsequent to his discharge 
from the hospital, including the claimant as a member, found that 
he was admitted to the hospital in Little Rock, by direction of the 
Surgeon, Citizens’ Military Training Camp, Camp Pike, Ark., it 
appears that he was first treated at about 1 a. m., August 10, 1932, 
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by Dr. W. R. Richardson, F. A. C. S., a civilian physician in Little 
Rock, Ark., and there appears nothing to show that, at any time, 
he was treated by medical officers of the Army. Not having been 
injured in line of duty while in the performance of his official duties, 
the act of April 26, 1928, is not authority for his hospitalization in 
a civilian hospital, and treatment by a civilian physician, under that 
law and the appropriation quoted. Accordingly, you are advised 
that payment is not authorized on the vouchers, which will be 
retained in this office. 


(A-48381) 


APPOINTMENTS—TERM OF OFFICE—CHIEF OF BUREAU—WAR 
DEPARTMENT 


Where the President appointed a qualified officer of the Army March 28, 1929, 
to be Chief of Infantry, at which time the Senate was not in session, and 
this officer was after the convening of the Congress nominated for appoint- 
ment to such office for the period of 4 years beginning March 28, 1929, 
with rank from March 28, 1929, and was confirmed by the Senate, and issued 
a permanent commission, as nominated, his term of office expired March 
27, 1933, and after that date he is not entitled to the pay and allowances 
applicable to the office of Chief of Infantry. 


Comptroller General McCarl to Maj. W. O. Rawls,. United States Army, 

May 16, 1933: 

There has been received your letter of April 3, 1933, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Major General Stephen O. Fuqua, 
United States Army, covering pay and allowances for his services 
as Chief of Infantry from March 28, 1933, to March 31, 1933. You 
state that you are in doubt as to when his term of office expires. 

The statute governing the appointment and term of office of the 
Chief of Infantry, United States Army, is section 4c of the National 
Defense Act of June 4, 1920, 41 Stat. 762, which provides insofar 
as is here material: 


* * * xcept as otherwise herein prescribed, chiefs and assistants to the 
chiefs of the several branches shall hereafter be appointed by the President, 
by and with the advice and consent of the Senate, for a period of four 
years * * *, Appointment as chief of any branch shall be made from 
among officers commissioned in grades not below that of colonel, * * *. 


Section 17 of the same act, 41 Stat. 769, provides: 

The Infantry shall consist of one Chief of Infantry with the rank of major 
general; * * *%, 

While serving in the Regular Army as a colonel of Infantry this 
officer was appointed March 28, 1929, by the President to be Chief 
of Infantry to fill a vacancy which occured on that date. As the 
Senate was not in session he was given a recess appointment, and he 
took the oath and assumed the duties of this office on the date of his 
appointment. 








642 DECISIONS OF THE COMPTROLLER GENERAL 





The Congressional Record, volume 71, part 1, at page 270, shows 
nominations received by the Senate April 22, 1929, for appointments 
in the Regular Army, as follows: 

To be Chief of Infantry, with the rank of major general, for the period of 
four years beginning March 28, 1929, with rank from March 28, 1929. 


Col. Stephen Ogden Fuqua, Infantry, vice Maj. Gen. Robert H. Allen, Chief 
of Infantry, whose term of office expired March 27, 1929. 


This appointment was confirmed by the Senate May 4, 1929, and a 
permanent commission was issued May 6, 1929, under which it is 
stated he was appointed “ Chief of Infantry, with the rank of major 
general, for the period of 4 years beginning March 28, 1929.” 

The statute does not fix any time at which the appointment of 
Chief of Infantry is to be made, or when the term of office shall 
begin. The duration of the term of office is “ for a period of 4 years.” 
It is well established that the term of office, when not specifically 
fixed by statute, begins in the case of appointive officers on the date 
of appointment. 22 Ruling Case Law, 550. The argument is, how- 
ever, advanced that the recess appointment made by the President 
alone pursuant to article II, section 2, subsection 3, of the Constitution 
was a temporary appointment, constituting a separate and distinct 
term of office, and that the nomination of the appointee to the Senate 
for appointment, and after confirmation by the Senate, the appoint- 
ment issuing thereon is a new and permanent appointment made 
with the consent of the Senate, and that the incumbent under such 
appointment begins a new term running from the date of such new 
and permanent appointment for the duration of the period of time 
fixed by the statute. 

While it is inferred from the form of nomination in the case 
that the practice in the Army has been to treat the term as com- 
mencing with the date fixed by the President’s commision, the present 
view is advanced by reason of a practice said to prevail in the Navy 
Department represented as based on an opinion of the Attorney 
General, 16 Ops. Atty. Gen. 656, supported by an opinion of an 
earlier Attorney General, 2 Ops. Atty. Gen. 233, and the opinion 
of the Supreme Court in United States v. Kirkpatrick, 9 Wheat. 
720, and United States v. Eckford’s Executors, 1 How. 250. The 
two cases in the Supreme Court involved liability of sureties under 
bonds given by fiduciaries and that, also, was the matter involved 
in the opinion, 2 Ops. Atty. Gen. 233. These cases and this opinion 
are doubtful authority in the present matter where the purpose of 
the statute is to limit the tenure of office during the period named 
in the statute. The facts in the case considered, 16 Ops. Atty. Gen. 
656, can be readily distinguished from the facts in this case. The 
facts as recited are that an officer was given a recess appointment as 
Chief Constructor of the Navy April 30, 1877, and his nomination 
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was submitted to the Senate October 15, 1877, during an extra session 
of the Senate. The nomination was not confirmed during the extra 
session and his recess appointment terminated upon adjournment 
of the extra session of the Senate. During the next regular session 
the officer was again nominated to be Chief Constructor “ from April 
28, 1877, and this nomination was confirmed April 15, 1878, in the 
same terms.” Both the temporary and regular commissions issued 
conformed to the terms of the nomination and confirmation. On 
the adjournment of the extra session of the Senate, the office to 
which the officer had been appointed became vacant and was “ occu- 
pied by others in due course of law.” The Attorney General, on these 
facts, concludes as follows: 


The law of the term of the office, of course, controls special language in the 
nomination and confirmation. Section 421 of the Revised Statutes makes the 
term of Chief Constructor one of four years from the appointment with the 
consent of Senate (2 Opin. 333 and 338). The term during which Mr. Easby 
served under the temporary appointment was, by law, a different term from that 
which commenced in April 1878 (1 How. 250). 


It is to be noticed the officer was out of office for a portion of the 
period covered by his nomination, confirmation, and commission, 
and there would seem to be no doubt that the conclusion reached 
was correct. But cited in support of the broad statement as to the 
law above quoted is the E'ckford case, the facts of which are recited 
by the court as follows, page 257: 


Swartwout was appointed collector by the President, the lst of May 1829; 
and continued to serve under such appointment until the. 28th of March 
ensuing. On the 29th March 1830, his nomination was sanctioned by the Senate 
and he continued to serve in the office of collector four years. On the 29th 


March, 1834, he was again appointed by the President and Senate, for the 
term of four years. 


Under each of the above appointments he gave bond and security, which, 
after reciting his appointment of collector, etc., provided: “ Now, therefore, 
if the said Samuel Swartwout, hath truly and faithfully executed and dis- 
charged, and shall continue truly and faithfully to discharge, all the duties of 
the said office according to law, then”, ete. 

The bond on which this suit was brought is dated the 22d June 1830. 

Undoubtedly, the liability of the sureties was limited to the terms 
of the bond and under the appointment named in the bond, and the 
case does not appear to be decisive of the question now under con- 
sideration, although it is to be noted that administratively the recess 
appointment was treated as not a part of the 4-year term. 

In the Kirkpatrick case the law created the office of collector of 
direct taxes without definite term and specifically authorized the 
President to appoint “ during the recess of the Senate by granting 
commissions which shall expire at the end of their next session.” 
The court recited the facts of the case as follows (p. 731, e¢ seq.): 


* * * The collector, whose bond is in question, was appointed by the 


President, on the 11th of November, 1813, and, by the terms of his commis- 
sion, he was to hold his office during the pleasure of the President, “and 
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until the end of the next session of the Senate of the United States, and no 
longer.” The bond in question was given by the collector, and by the defend- 
ants, as his sureties, on the 4th of December of the same year; and it follows, 
in its terms, the requirements of the act of Congress. On the 24th of Janu- 
ary 1814, the President, with the advice and consent of the Senate, reap- 
pointed the party collector, etc.; and by his new commission, he was to hold 
his office “during the pleasure of the President of the United States for 
the time being.” No new bond was taken under this commission. * * 


The opinion of the court (p. 733, et. seg.) on the point is as 
follows: 


The act under which this appointment was made authorizes the President, 
in the recess of the Senate, to make appointments, by granting commissions, 
which shal! expire at the end of their next session. The first commission is, 
as has been already stated, in conformity to this provision of the act, and is 
by express terms, limited to continue to the “end of the next session of the 
Senate, and no longer.” It follows, therefore, both by the enactment of law 
and the form of the grant, that the first commission must have expired of 
itself at that period; and, as the next session of the Senate ended in April 
1814, that is the utmost extent to which it could reach. The bond in ques- 
tion was given with express reference to this commission; and its obligatory 
force was, consequently, confined to acts done while that commission had a 
legal continuance, and could not go beyond it. And here would have been 
the natural termination of the liability. But, in the meantime, a new ap- 
pointment was made by the President, with the advice and consent of the 
Senate; and as soon as that was accepted by the collector, it was a virtual 
superseding and surrender of the former commission. The two commissions 
cannot be considered as one continuing appointment, without manifest repug- 
nancy. The commissions are not only different in date, and given under 
different authorities and sureties, but they are of different natures. The first 
ts limited in its duration to a specified period: the second is unlimited in 
duration, and during the pleasure of the President. If the latter operated 
merely as a confirmation of the former, then it confirmed its existence only 
during the original period fixed by the law. But such an effect is not pre- 
tended, and would be irreconcilable with the terms and intent of the com- 
mission. It has been suggested, that the practice of the Government has 
been, to consider such commissions as one continuing commission. But what- 
ever weight the practice of the Government may be entitled to, in cases of 
doubtful construction, it can have no influence to change the clear language 
of the law. In short, if the nomination to, and approval by the Senate, was 
a mere confirmation, and not equivalent to a new appointment, there was no 
necessity for the second commission; and yet, the argument supposes, that 
it could not be dispensed with: for if no commission had been issued, the first, 
by its own limitation, would have expired. 


This opinion is no more decisive of the question here considered 
than is the Eckford case as the matter considered was a recess ap- 
pointment which the statute specifically authorized to be made to 
expire with the end of the next session of the Senate and the term 
of the incumbent was indefinite and during the pleasure of the 
President. 

The law provides for a term of 4 years for the Chief of Infantry. 
There is no question that Major General Fuqua served 4 years as 
Chief of Infantry from March 28, 1929, to and including March 
27, 1933, there is no question he could only be given a recess appoint- 
ment when the Senate is not in session, and under the Constitution 
a recess appointment is limited to the end of the next following 
session of the Senate. But because of the temporary character of the 
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recess appointment, does it necessarily follow that Congress is im- 
potent to provide a term for an office the appointment to which is 
by and with the advice and consent of the Senate, and that the effort 
to so limit the term of an office must always be understood as being 
subject to increase by the time an appointee has served under a recess 
appointment? Such a doctrine would present difficulties where the 
term is limited to a definite period and the appointee is ineligible to 
succeed himself. 

The foregoing cited cases and opinions seem to be all the Federal 
precedents, at least those only are cited in the submission and no 
additional cases or opinions have been found. The rule applicable 
in State courts is stated in 22 Ruling Case Law, page 551, as follows: 

* * * Where the law prescribes the length of the term and designates the 
person in whom is vested the power to fill a public office by appointment, but 
no date is fixed for the beginning or ending of the term, it has been held that 
the appointive power has the right to fix the commencement of the term, and 
when the same is fixed by the appointment first made all subsequent terms of 
office necessarily have reference to such initial period, and each term commences 
at the end of the preceding term. 

In support of that statement is cited State v. Corcoran, 206 no. 1, 
103 S.W. 1044, 12 Ann. Cas. 1006. To the same effect are State v. 
Williams, 222 Mo. 268, 17 Ann. Cas. 1006, and State v. Stonestreet, 99 
Mo. 361, 12 S.W. 895. A statement of the rule applicable to the 
matter is formulated from decided State cases also in 46 Corpus 
Juris 966, as follows: 


Where an appointment made by the executive is subject to, confirmation by 
a legislative body, an appointment by the executive on the expiration of the 
term of the incumbent, during a recess of the legislative body, is subject only 
to the approval of such body and, when confirmed, the term begins at the time 
of the appointment. 


Cited in support of this statement of the law are the following 
cases : 


Peo, vy. Addison, 10 Cal. 1; 

Peo. v. Mizner, 7 Col. 519; 

Shepherd v. Haralson, 16 La. Ann., 134; 

Dyer v. Bayne, 54 Md. 87. 

There being no clearly established Federal rule applicable to the 
matter submitted, the matter having been adjudicated by State courts 
uniformly to limit the term to the statutory period commencing with 
the date stated by the appointing power, it would seem appropriate 
that that rule should be followed in Federal matters until the Federal 
courts shall have indicated a contrary view of the matter; especially 
so since the President’s action in making the recess appointment, in 
making the nomination to the Senate, and in issuing the permanent 
appointment conformed to this view of the law. Accordingly, I am 
of the opinion that Major General Fuqua’s term of office expired 
March 27, 1933, and that he is not entitled to the pay and allowances 
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applicable to the Chief of Infantry after that date. I understand 
that no appointment of his successor has been made. The voucher 
and documents submitted will be retained in the files of this office. 


(A-48741) 


ECONOMY ACT, AMENDED—COOPERATIVE WORK 


Where a State or private agency under a cooperative arrangement pays the 
whole or any part of the salary of employees of the Federal Government, 
the 15 percent or other determined deduction on the portion of the salaries 
directly charged to the funds of such State or private agency inures to the 
benefit of said State or private agency, and there would be no impounding 
required. 

When the Federal Government performs work for a State or private agency 
and is authorized by law, or contract entered into pursuant to law, to be 
reimbursed on a cost or cost-plus basis, with no direct connection or rela- 
tionship between the State or private agency and the Federal personnel, 
there is no authority under the act of March 20, 1933, 48 Stat. 13, to 
reduce the charges or fees previously imposed on the State or private 
agency for the work or services performed by the Federal Government by 
the amount of the 15 percent deducted and impounded on the salaries of 
Federal personnel who may be engaged on the work. 


Comptroller General McCarl to the Governor of the Panama Canal, May 
17, 1933: 


Consideration has been given to your letter of April 28, 1933 as 


follows: 
Your decision is requested of the questions raised by the Governor of the 


Panama Canal in a radiogram, dated April 27, 1933, received by this office from 
him, as follows: 

“From Comptroller General’s decision A-48262 addressed to Secretary of 
Treasury on April 7th, 1933, it is concluded that after April 1st it is only the 15 
percent reduction in salaries ultimately chargeable to appropriation made by 
Congress that is to be impounded and that in all cases where the salaries are 
charged to interests other than those supported by direct appropriations by 
Congress the amount so charged will be the net salaries and wages paid. On 
this basis our charges, computed on cost, against commercial shipping, Panama 
Government, Panama Railroad Company, and various private interests will 
include only the net salaries of wages paid and the 15 percent deduction 
from such salaries and wages will be exempted from impounding. 

“Ascertain from Comptroller General whether this understanding is correct 
and how the exemption from impounding should be shown on reports to him. 
Also certain activities of the Canal are set up as business divisions such as 
mechanical division, for which no appropriations are requested of or made by 
Congress. Apparently no part of the salaries or wages of employees of these 
business divisions should be impounded. It is suggested that these questions 
be submitted to Comptroller General with such explanation as seems necessary 
for an early decision.” 

A very considerable part of the gross expenditures made by the Panama 
Canal are reimbursed by charges made against the Panama Railroad Company, 
employees of the Panama Canal and the Panama Railroad Company, and 
against outside interests for furnishing supplies, for the repair of vessels, and 
for rendering other services, 

In view of the provisions of title II of the act of March 20, 1933, your 
decision of April 7, 1933, to the Secretary of the Treasury (A-48262) cited 
by the Governor, and your decision of April 11, 1983 (A-48294) to the Sec- 
retary of Labor, it appears proper that the charges against all such interests 
should be based upon the actual cost to The Panama Canal, excluding from 
such cost the 15 percent reduction in compensation to employees required under 
the provisions of the act of March 20, 1933. 
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It would necessarily seem to follow that the amount by which the compensa- 
tion of employees is reduced during periods they are being compensated out 
of funds derived from other sources than direct appropriations for the 
Panama Canal should not be impounded and required to be deposited in the 
Treasury, as any such impounding would be from funds appropriated and 
available for other purposes. 

There appear to be two classes of employees whose compensation is reduced 
15 percent under the provisions of the act of March 20, 1933, the compensation 
paid to whom, in whole or in part, is reimbursed from funds received from 
other sources than direct Panama Canal appropriations. These are— 

1, Employees of the various business divisions the entire expense of which is 
paid out of revenues received. 

2. Employees of certain other divisions 

(a) Who are engaged all of their time upon work for which the Panama 
Canal is reimbursed, or 

(b) Who are engaged part time only on work for which the Panama Canal 
is reimbursed. 

It appears that the amounts paid to employees for work performed for which 
the Panama Canal is reimbursed by outside interests are exempt from impound- 
ment, but it is not clear as to the methods which should be used in reporting 
such amounts which are exempt from impoundment. 

It is therefore requested that you advise whether it will be satisfactory, 
in making reports of amounts to be impounded, to eliminate entirely the 
amount of the reduction of compensation applicable to pay rolls of employees 
of the business divisions, and to deduct from the total of the reduction in 
compensation shown on pay rolls of employees of other divisions the pro 
portion applicable to work done for which there is reimbursement thus report- 
ing for impoundment the exact amount saved to Panama Canal appropriations 
by reason of the 15 percent reduction in the compensation of employees. 

Your early decision will be appreciated. 


In decision of August 5, 1932, 12 Comp. Gen. 182, it was held as 


follows (quoting from the syllabus) : 


The charges to be made to other Government services or outside agencies as 
the cost of repay work is the gross amount to be charged against the appro- 
priation of the service performing the work for the compensation of the em- 
ployees including the amount impounded under the economy act. 


In decision of August 31, 1932, 12 Comp. Gen 312, it was held 
as follows (quoting from the syllabus) : 


The cost of a project in a national forest toward which donations or contri- 
butions from private interests are made includes the amount of the salary 
of Federal employees engaged in connection therewith required to be deducted 
and impounded, and under statutes authorizing refund of donations or contri- 
butions in excess of the cost of the project there is authorized to be refunded 
to the donors or contributors no part of the salary of Federal employees 
required to be deducted and impounded under the provisions of the Economy 
Act. 

The former decision stated the rule under the Economy Act with 
respect to services performed by one department or office of the 
Government for another, involving ultimate expenditures only from 
appropriated funds. Both decisions stated the same rule with respect 
to services performed by the Federal Government for State or 
private agencies, involving ultimate expenditures from State or 
private funds. In either event, under the Economy Act, the cost of 
the services performed by the Federal Government included the total 
salary of the Federal employees engaged on the work performed. 

5919°—33-—42 
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Section 8, title II, of the act of March 20, 1933, Public No. 2, 48 
Stat. 15, provides as follows: 
The appropriations or.portions of appropriations unexpended by reason of 


the operation of this act shall not be used for any purpose, but shall be im- 
pounded and returned to the Treasury. 


In decision of April 7, 1933, A-48262, 12 Comp. Gen. £08, to the 
Secretary of the Treasury, it was held: 


Under. the definition in section 1 of the same act “any person rendering 
services in or under any branch or service of the United States Government 
or the government of the District of Columbia,” with the five exceptions therein 
made, are officers or employees whose total compensation, regardless of the 
source from which paid, is subject to the 15 percent reduction in accordance 
with the terms of the Executive order of March 28, 1933, issued pursuant to 
section 3 of the act. That is to say, if the duties and responsibilities of 
an office or position are performed for or under the supervision of the Federal 
Government, and the basic rate of compensation is fixed under “any existing 
[Federal] law, schedule, regulation, Executive order, or departmental order”’, 
the incumbent thereof is a Federal officer or employee within the meaning of 
section 1 (a) of title II of the act of March 20, 1933, and the compensation is 
subject to the 15 percent reduction under section 3 of said title. 

* om » * * * + 

However, as the impounding provisions of the act of March 20, 1933, relate 
only to “appropriations or portions of appropriations unexpended by reason 
of the operation of this act” (quoting from section 8), no part of the salary 
of a Federal officer or employee which is paid from private or State funds 
will be impounded in the Federal Treasury. Accordingly, all the private or 
State interests which contribute the whole or any part of the compensation of 
Federal officers or employees should be required on and after April 1, 1933, to 
contribute 15 percent less of the total compensation of each officer and 
employee as of March 31, 1933; that is to say, the saving with respect to the 
15 percent reduction on their share of the compensation will inure to their 
benefit. 


See, also, decision of April 11, 1933, A-48294, to the Secretary of 
Labor. 

Pursuant to the principles stated in the last cited decisions, where 
a State or private agency under a cooperative arrangement pays the 
whole or any part of the salary of employees of the Federal Govern- 
ment, the 15 percent or other determined deduction on the portion 
of the salaries directly charged to the funds of such State or private 
agency inures to the benefit of said State or private agency, and 
there would be no impounding required. 

However, when the Federal Government performs work for a 
State or private agency and is authorized by law, or contract entered 
into pursuant to law, to be reimbursed on a cost or cost-plus basis, 
with no direct connection or relationship between the State or pri- 
vate agency and the Federal personnel, there is no authority under 
the act of March 20, 1933, to reduce the charges or fees previously 
imposed on the State or private agency for the work or services 
performed by the Federal Government, by the amount of the 15 per- 
cent deducted and impounded on the salaries of Federal personnel 
who may be engaged on the work. In other words, a factor enter- 
ing into the cost of work performed by the Government is the total 
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or basic salary rates of the Federal personnel engaged on the work, 
and not the net amount paid to the employees after deduction and 


impoundment of 15 percent required by the act of March 20, 1933. 
and Executive order of March 28, 1933. Therefore, the same rules 
stated under the Economy Act in the cited decisions of August 5 
and August 31, 1932, for determining the cost of work performed 
by one branch of the Government for another, and by the Federal 
Government for State or private agencies, is applicable on and after 
April 1, 1933, under the act of March 20, 1933. 

It is understood from your submission that there is no direct con- 
nection or relationship between the Panama Railroad Company, 
the Panama Government, or the commercial shipping or other pri- 
vate interests referred to and the Federal personnel of the Panama 
Canal in connection with the work involved, but that such agencies 
simply reimburse the Panama Canal for the cost (or cost plus a 
surcharge) of the work performed or services rendered. If so, you 
are advised that the charges made for the work or services performed 
should include the total or basic salary rates of the Federal person- 
nel engaged on the work, determined under “ existing law ” as re- 
quired by section 2 of the act of March 20, 1933, and that 15 percent 
of such total or basic salary rate should be deducted and impounded 
as required by sections 3 and 8 of the act and the Executive order 
of March 28, 1933. 


(A-48896) 
ECONOMY ACT, AMENDED—COMPENSATION OF POSTMASTERS 


No postmaster may receive compensation on and after April 1, 1933, during 
the fiscal years 1933 and 1934 in excess of the rate received by him in the 
same office on June 30, 1932, less 15 percent or other percentage reduction 
required by Bxecutive order issued pursuant to sections 2 and 3 of the act 
of March 20, 1933, 48 Stat. 12, 13, notwithstanding postal receipts may have 
required advancement of the post office from one class to another. 

The compensation of a postmaster of the first, second, or third class, appointed 
during the fiscal year 1933 should be based on the total receipts of the 
office for the calendar year ended December 31, 1931, and the compensation 
of a postmaster of the first, second, or third class, appointed during the 
fiscal year 1934, should be based on the postal receipts of the office for 
the calendar year ended December 31, 1932, without regard to the rate of 
compensation received by his predecessor. However, a postmaster appointed 
during the fiscal year 1933 would not be entitled to an increase in com- 
pensation effective July 1, 1933, for the fiscal year 1934, based on an in- 
crease in the postal receipts for the calendar year 1932, but would be 
subject to any reduction in compensation effective July 1, 1933, required 
by reduction in the postal receipts for the calendar year 1932. 


Comptroller General McCarl to the Postmaster General, May 17, 1933: 


Consideration has been given to your letter of May 8, 1933, as 
follows : 


The Department is in receipt of a letter dated April 20, 1933, from the acting 
postmaster of Overton, Texas, which reads as follows: 
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“I was appointed acting postmaster at Overton, Texas, April 15th, and am 
in some doubt as to the salary. 

“ Records of this office show it was advanced to second class on July 1, 1932, 
and salary of postmaster fixed at $2,600 per year. Still the records of the 


office show the former postmaster was only paid $1,600 less 844%, which left 
salury less than clerks in office. 

“ Please let me know at once which salary will apply in my case so as to take 
credit for correct salary next pay period.” 

The gross receipts of the post office at Overton, Texas, for the calendar year 
1931 were $17,110.43. Under the provisions of the act of February 28, 1925, 
the salary of the postmaster based on the above receipts would be at the rate 
of $2,600 during the fiscal year 1933. 

In a decision dated July 30, 1932, it was ruled that “ Increases in compensa- 
tion of postmasters * * * based on the increase in gross receipts of post 
offices for the preceding calendar year * * * constitute automatic promo- 
tions within the meaning of section 201 of the Economy Act and are prohibited 
from becoming effective during the fiscal year 1933.” 

The salary of the postmaster at Overton, Texas, on June 30, 1932, was at the 
rate of $1,600, and this salary was continued in effect during the fiscal year 
1933, based on the above cited decision. 

A decision is desired as to whether a postmaster appointed to office since 
July 1, 1982, would receive the same rate of compensation as the outgoing 
postmaster, or would he be entitled to the salary based on gross receipts for 
the calendar year. 

In the event your decision provides that the incoming postmaster shall re- 
ceive compensation based on gross receipts, it is requested that you state 
whether it may be construed as being retroactive to cover salaries of post- 
masters appointed since July 1, 1932. 


Section 201 of the Economy Act prohibiting automatic promo- 
tions applied in the decision of July 30, 1932, 12 Comp. Gen. 146, 
quoted by you, is effective during the current fiscal year 1933, and 
has been continued through the fiscal year 1934 by section 4 (a) 
of the act of March 3, 1933, 47 Stat. 1513, as amended by section 
4 (a), title II, of the act of March 20, 1933, 48 Stat. 13. 

Therefore, no postmaster may receive compensation on and after 
April 1, 1933, during the fiscal years 1933 and 1934 in excess of the 
rate received by him in the same office on June 30, 1982, less 15 
percent or other percentage reduction required by Executive order 
issued pursuant to sections 2 and 3 of the act of March 20, 1933, 
Public No. 2, notwithstanding postal receipts may have required 
advancement of the post office from one class to another. 

Section 201 of the Economy Act is a prohibition against auto- 
matic promotion; that is, increase of compensation by operation of 
law, and does not control the fixing of initial compensation rates 
of postmasters upon original appointment, which should be de- 
termined on the basis of the postal receipts as required by the act of 
February 28, 1925, 43 Stat. 1053. 

You are advised, therefore, that the compensation of a postmaster 
of the first, second, or third class, appointed during the fiscal year 
1933, should be based on the postal receipts of the office for the cal- 
endar year ended December 31, 1931, and the compensation of a post- 
master of the first, second, or third class, appointed during the fiscal 
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year 1934, should be based on the postal receipts of the office for the 
calendar year ended December 31, 1932, without regard to the rate of 
compensation received by his predecessor. However, a postmaster 
appointed during the fiscal year 1933 would not be entitled to an in- 
crease in compensation effective July 1, 1933, for the fiscal year 1934, 
based on an increase in the postal receipts for the calendar year 
1932, but would be subject to any reduction in compensation effective 
July 1, 1933, required by a reduction in the postal receipts for the 
calendar year 19382. The compensation of all postmasters, whether 
heretofore or hereafter appointed, should be adjusted accordingly. 
The postmaster at Overton, Tex., is entitled from and after April 
15, 1933, and at least during the current fiscal year, to compensation 
at the rate of $2,600 per annum, less 15 percent. 


(A-48441) 


ECONOMY ACT, AMENDED—PERCENTAGE REDUCTIONS 
COOPERATIVE OFFICERS AND EMPLOYEES 


Personnel paid from funds allotted by the Federal Government through the 
Public Health Service to States and counties for rural sanitation who 
perform their duties under the jurisdiction and supervision of State or 
county authorities, are not officers or employees of the Federal Government 
but of the State or county, and their compensation is not subject to 15 
per cent reduction under the act of March 20, 1933, 48 Stat. 13. 12 Comp. 
Gen. 600, modified. 


Comptroller General McCarl to the Secretary of the Treasury, June 8, 1933: 


Consideration has been given to your letter of May 23, 1933, as 
follows: 


Reference is made to your letter of April 20, 1933, in reply to my inquiry of 
April 10, 1933, as to whether the exception in subsection (a)-—5, section 1, Title 
II of an act to maintain the credit of the United States Government (Public 
No, 2, 73rd Congress) approved March 20, 1933, applies to certain cooperative 
employees in county health unit projects whose salaries are paid entirely or in 
part from the rural sanitation appropriation of the Public Health Service. 

You advise this office that the basic salary rates of these Public Health Serv- 
ice officers and employees should be reduced 15 per cent, for the following 
reasons: 

“The attached sample of ‘ Budget for County Health Work’ signed by county 
and Federal authorities is simply a schedule of positions with total salary rates, 
and the portion contributed by the county and Federal Governments. 

“ While it is not specifically so stated, it is understood that the duties of these 
Public Health Service officers and employees are performed for or under the 
supervision of the Federal Government and that their salary rates are fixed 
under a Federal law, schedule, regulation, Executive order, or departmental 
order, and that the only contract entered into with the county authorities is as 
to the amount to be contributed by the county toward the salaries as fixed by 
the Federal Government for the Public Health Service officers and employees. 

“On this basis, there is nothing disclosed either in the so-called contract 
or schedule of salary rates, or otherwise, precluding the reduction of the 
existing rates of compensation of these Public Health Service officers and 
employees. They are officers or employees within the meaning of section 1, 
Title II, of the act of 1983, and exception (5) has no application to them.” 

While the sample “ Budget For County Health Work” submitted with my 
letter of April 10, 1983, does not have the usual appearance of a contract, I 
am informed by the Surgeon General of the Public Health Service that this 
form, properly executed and signed by all of the contracting parties, is, in 
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actual practice, the agreement or contract under which contributions are made 
by the Public Health Service from the rural sanitation appropriation to local 
demonstration projects, and is accepted and observed as such by the several 
agencies contributing to the project. At the present time, signed copies of 
these agreements are required to be filed with yeur office, as the projects are 
undertaken by the Public Health Service, as evidence of the fact that the pro- 
visions of the appropriating act have been properly observed in the allotment 
of funds to the county health unit demonstrations. It is understood that 
these agreements are also used by your office as a basis for auditing expendi- 
tures from the rural sanitation appropriation. 

The agreements to which reference is made not only fix the amounts to be 
contributed by each contracting agency, but also fix the contributions to be 
made by each agency to each salary provided for in the agreement. Moreover, 
the salaries or parts of salaries to be paid by the Public Health Service are 
not “fixed by Federal law, schedule, regulation, Executive order, or depart- 
mental order.” On the contrary, the total salaries of the employees, as well 
as the amounts requested from the Public Health Service towards each of the 
salary items, are fixed by the State health officers within certain generally 
accepted limits. There is no regular schedule of the amounts to be con- 
tributed by the Federal Government towards the salaries of various classes of 
cooperative personnel, and the allocations of Federal funds to such salaries 
vary within a wide range, usually according to the wishes of the State health 
officer in distributing the contributions of the Public Health Service in the 
budgets. The Public Health Service, of course, reserves the right not to enter 
into any agreement where it is believed that total salaries proposed are 
excessive. 

The cooperative employees involved in this case, unlike collaborating epi- 
demiologists and engineers, perform no direct service for the Federal Govern- 
ment. They derive all of their authority as local health officers, public health 
nurses, and sanitary inspectors, from State and local laws and ordinances. 
So far as their activities are concerned, they are looked upon as local em- 
ployees. They are excepted from the civil service rules requiring examination 
and certification for appointment, and are invariably selected and recommended 
for appointment by the State health officers. The Public Health Service, while 
maintaining sufficient inspection of each project to make sure that the work 
of the whole organization meets a generally accepted standard of efficiency, 
does not maintain supervision over the activities of the individual employees. 

In most instances the total salaries of the cooperative employees involved 
in this case already have been reduced for the current year by the State health 
authorities, in fixing the budgets, by amounts of 15 per cent or more. The 
salaries now being paid are in practically all instances far below the normal 
salaries which were allowed in 1931. Reductions of allotments to salaries 
already have been taken into account in fixing the contributions from the 
Public Health Service. To reduce these salaries further by a 15 per cent 
deduction from the Federal contribution would work undue hardship upon 
these employees and, in most cases, impose upon them a total reduction of 
much more than 15 per cent. 

It is believed that it was the intent of the Congress, in appropriating the 
fund for studies and demonstrations in rural sanitation, primarily to make 
available allotments to be used in the several States in the conduct of certain 
studies and demonstrations of benefit chiefly to the State and local authorities 
and the local public. To reduce these allotments indirectly by reducing the 
Federal salaries paid as a convenient means of making available the Public 
Health Service contributions would appear to defeat the purpose of the appro- 
priating act. 

It is requested that the matter be reconsidered in light of additional infor- 
mation which has been furnished, ' 


On the basis of this new and additional administrative statement 
of facts, it is apparent that the definition of the terms “ officer” 
and “ employee ” appearing in section 1, Title II, of the act of March 
20, 1938, reasonably may not be applied to those State and county 
sanitary officers and employees. The fact that the Federal Govern- 
ment contributes toward the cost of the work performed, and, for 
the purpose of preparing the budget, allots the Federal contribution 
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to individual salary rates would not constitute the personnel involved 
officers and employees of the Federal Government. ‘The usual plan 
of cooperative work between the Federal and State or other political 
subdivisions is for the work to be performed by, or under the super- 
vision of, the Federal Government, the State, county, or other 
political subdivision contributing a portion of the salary of the 
Federal personnel engaged on the work. However, the instant 
matter appears to be the reverse, that is, the work is performed by, 
or under the supervision of, the State, county, or other political 
subdivision authority and the Federal Government simply contributes 
toward the cost of the work. 

You are advised, therefore, that, upon the showing now made, 
the Federal contribution toward the salary of these State or county 
officers and employees need not be reduced 15 per cent, but, of course, 
the 15 per cent reduction should be made from the salary of any 
Federal officer or employee who may be paid from such'funds. The 
decision of April 20, 1933, is modified accordingly. 


(A-49207) 


ECONOMY ACT, AMENDED—LEAVES OF ABSENCE—PUBLIC HEALTH 
SERVICE OFFICERS 


Commissioned officers of the Public Health Service are by section 9 of the 
act of April 9, 1930, 46 Stat. 151, assimilated for purposes of pay and 
allowances with officers of the Medical Corps of the Army, and the Public 
Health Service regulations do not control the matter of leave of absence 
with full pay, except as they conform to Army law and regulations. 

Under Army Regulations the leave year is required to be reckoned from July 
1 to the following June 30, and because of suspension from July 1, 1932, 
to March 31, 1933, of the right of officers to receive leave by section 103 
of the economy act, 47 Stat. 400, a credit of only 7 days will accrue for 
the leave year ending June 30, 1933. 


Comptroller General McCarl to the Secretary of the Treasury, June 14, 1933: 
There has been received your letter of May 24, 1933, as follows: 


A commissioned officer of the Public Health Service, now serving as an Assist- 
ant Surgeen General, has been recommended for waiting orders under the 
provisions of paragraph 69 of the Regulations Governing the United States 
Public Health Service, 1931. . 

Commissioned officers of the Public Health Service are granted leave under 
the provisions of the act of February 19, 1897, ch. 265, 29 Stat. L. 554, which 
reads as follows: 

“* * * That the Secretary of the Treasury is hereby authorized, in his 
discretion, to grant to the medical officers of the marine-hospital service com- 
missioned by the President without deduction of pay leaves of absence for the 
same periods of time and in the Same manner as is now authorized to be 
granted to officers of the Army by the Secretary of War.” 

Leave for commissioned officers of the Public Health Service accumulates for 
not to exceed four months under the provisions of the act of July 29, 1876, 
c. 239, 19 Stat. 102. 

Your decision is requested with respect to the amount of leave which may be 
granted this officer prior to his being placed on waiting orders. He had 8 
months’ and 14 days’ accrued leave on June 30, 1932, and has taken no leave 
since April 1, 1938. He is to be relieved from duty June 30, 1933, granted such 
accrued leave as may be due him at that time, and placed on waiting orders at 
the expiration of such accrued leave. 
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The “waiting orders” here involved is equivalent to retire- 
ment under Public Health Service regulations. 

United States Public Health Service Regulations, 1931, covering 
leave of absence for commissioned officers, have been promulgated 
under the acts of February 19, 1897, 29 Stat. 554, and July 29, 1876, 
19 Stat. 102, as follows: 


226. Commissioned officers of the Public Health Service on duty shall be 
allowed, in the discretion of the Secretary of the Treasury, 60 days’ leave of 
absence without deduction of pay or allowance: Provided, That the same be 
taken once in two years: And provided further, That the leave of absence may 
be extended to three months if taken only once in three years, or four months 
if taken only once in four years. 

227. The leave year is reckoned from June 20 to the following June 19, both 
inclusive. In computing leave of absence expressed in days during any leave 
year, every day of such absence will be counted; leave expressed in months 
will be counted in months. 

7 
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242. In determining the period for which an officer is entitled to full pay on 
leave, time within four successive leave years, terminating with the one in 
which absence is taken, will be considered. If the absence does not cover the 
entire period for which the full pay is allowed, the balance thereof will be 
placed to the officer’s credit as belonging to the last year or years of the four 
considered, and may be made available for future leave. 

243. In computing leave credits a pro rata credit for time served in the 
year in which an officer enters the service and full credit for succeeding years, 
including the year of leaving the service, is allowable: Provided, That officers 
who leave the service before the expiration of three years from date of original 
commission in the regular corps may be granted, in addition to other accrued 
leave, only the pro rata amount of leave earned during the year of separation, 
calculated to the date that final leave becomes effective. 


Section 9 of the act of April 9, 1930, 46 Stat. 151, provides: 


Hereafter commissioned officers of the regular corps of the Public Health 
Service, after examination under regulations approved by the President, shal) 
be promoted according to the same length of service and shall receive the same 
pay and allowances as are now or may hereafter be authorized for officers 
of corresponding grades of the Medical Corps of the Army, except that * * * 


Commissioned officers of the Public Health Service are by this act 
assimilated for purposes of pay and allowances with officers of the 
Medical Corps of the Army, and by reason thereof the Public Health 
Service regulations do not control the matter of leave of absence 
with full pay subsequent to the date of such act, except as they may 
conform to Army Regulations. So much of the cited Public Health 
Service regulations as provides that the leave year is reckoned from 
June 20 to the following June 19 is superseded and under Army 
Regulations 605-115, paragraph 3, the leave year is required to be 
reckoned from July 1 to the following June 30. 

You state that the officer had a leave credit of 3 months and 14 
days on June 30, 1932. The right of officers to receive leave during 
the fiscal year ending June 30, 1933, was suspended by section 103 
of the economy act, 47 Stat. 400, and by section 4 (d) of the act of 
March 20, 1933, Public No. 2, such section was repealed effective 
April 1, 1933, thus restoring the right to receive annual leave with 
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pay after March 31, 1933, within the limitations and subject to con- 
ditions of the above cited leave laws and the regulations promul- 
gated thereunder. No right to receive leave with pay accrued for 
the period from July 1, 1932, to March 31, 1933, and assuming that 
the officer’s leave account was credited with 30 days on June 20, 1982, 
under articles 227 and 248 of the cited regulations, for the leave 
year ending June 30, 1933, such credit is reduced by 23 days (9 
months at 214 days, fractional parts of days not being authorized 
under the regulations) for the period during which the right to re- 
ceive leave with pay was suspended, leaving a credit June 30, 1933, 
of 2 months and 21 days, provided no leave is taken prior to that 
date. However, if orders have issued authorizing a status equiva- 
lent to retirement, paragraph 12, Army Regulations 605-115, dated 
January 2, 1929, may prohibit the crediting of any leave, or the 
leave credit may be limited to time due to date of retirement. 

The facts submitted by you are not sufficient on which to base at 
this time a computation of the oflicer’s leave credits. 


(A-49565) 


ECONOMY ACT, AMENDED—PERCENTAGE REDUCTIONS—EMER- 
GENCY RAILROAD TRANSPORTATION COORDINATOR 


As the provisions of section 2 of the Emergency Railroad Transportation Act 
of June 16, 1933, except employees appointed by the Coordinator from the 
civil service laws and classification acts, and authorizes the Coordinator to 
fix the compensation of employees so appointed there is no basic compensa- 
tion to be determined under section 2, Title II, of the act of March 20, 1933, 
upon which any percentage reduction could be based and, accordingly, the 
compensation of employees so appointed is not subject to reduction under 
the Economy Act, as amended. 


Comptroller General McCarl to the Federal Coordinator of Transportation, 
June 20, 1933: 


There has been received your letter of June 18, 1933, as follows: 


Section 2 of the emergency railroad transportation act approved June 16, 
1983, provides that the Coordinator “ shall have such powers and duties as are 
hereinafter set forth and prescribed, and may, with the approval of the Presi- 
dent, and without regard to the civil service laws and the classification act of 
1923, as amended, appoint and fix the compensation of such assistants and 
agents, in addition to the assistance provided by the commission, as may be 
necessary to the performance of his duties under this act.” Section 14 of the 
same act provides “The expenses of the Coordinator except so far as they are 
borne by the commission in accordance with the provisions of section 2, but 
not including the expenses of the coordinating committees, shall be allowed and 
paid, on the presentation of itemized vouchers therefor approved by the Co- 
ordinator, out of a fund obtained from assessments on the carriers, and said 
fund is hereby appropriated for the payment of such expenses.” You will 
notice from the above that the entire expenses of the Coordinator will be paid 
from a fund obtained from assessments on the carriers. Will persons appointed 
under the terms of the emergency railroad transportation act be subject to the 
15 per cent reduction in salary? 

Permit me to call attention to the fact, that the application of the 15 per 
cent reduction will in this instance serve no useful purpose, but will only be a 
source of inconvenience and annoyance. 
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Section 2, Title II of the act of March 20, 1933, 48 Stat. 12, pro- 
vides as follows: 

Sec. 2. For that portion of the fiscal year 1933 beginning with the first day 
of the calendar month following the month during which this act is enacted, 
and for the fiscal year ending June 30, 1934, the compensation of every officer 
or employee shall be determined as follows: 

(a) The compensation which such officer or employee would receive under 
the provisions of any existing law, schedule, regulation, executive order, or 
departmental order shall first be determined as though this title (except section 
4) had not been enacted. 

(b) The compensation as determined under subparagraph (a) of this section 


shall be reduced by the percentage, if any, determined in accordance with 
section 3 of this title. 


As the provisions of section 2 of the emergency railroad trans- 
portation act of June 16, 1933, quoted in your submission specifically 
excepts employees appointed under the terms of that act from the 
civil service laws and the classification act of 1923, as amended, and 
authorizes the Coordinator to fix the compensation of such em- 
ployees, it follows that at the date of the approval of that act, June 
16, 1933, there was no. existing law, schedule, Executive order or 
departmental order by which the compensation of such employees 
could be determined. Accordingly, there is no basic compensation 
upon which to apply the percentage reduction established by the 
Executive order issued under section 3, Title 1, of the act of March 
20, 1933; 12 Comp. Gen. 580. I have to advise, therefore, that the 


percentage reductions under Title II of the act of March 20, 1933, 
are not applicable to employees appointed by you under the terms 
of section 2 of the emergency railroad transportation act. 


(A-48173) 
CONTRACTS—AIR MAIL—CANCELLATION OF EXTENSIONS 


Aside from the specific provisions of section 5 of the act of June 16, 1933, 48 
Stat. 305, relating to the modification or cancellation of existing contracts 
involving transportation of persons and/or things, and the general right 
and duty of the Postmaster General to act in the proper administration of 
the Postal Service in the entering into and requiring performance of 
contracts for the transportation of the mails, there is given specific author- 
ity to the Postmaster General by the act of April 29, 1930, 46 Stat. 259, 
amending the prior air-mail acts, to issue route certificates for existing 
air-mail contracts and modify, consolidate, and extend air-mail routes 
and under such law there is also incidental authority to curtail such 
routes or extensions made thereunder as the needs of the Postal Service 
may require. 


Comptroller General McCarl to the Postmaster General, June 21, 1933: 


Reference is made to your letter of March 22, 1933, as follows: 


Reference is made to the authority granted this department under the act 
of April 29, 1930, 39 U. 8S. C. 464, Supp. V., to issue a route certificate in substi- 
tution for an air-mail contract, and particularly to section 7 of this act, reading 
as follows: 

“The Postmaster General, when in his judgment the public interest will be 
promoted thereby, may make any extensions or consolidations of routes which 
are now or may be hereafter established.” 
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Acting in accordance with the construction placed upon this legislation, the 
department has in the past issued route certificates for all of the routes that 
were originally advertised for bids, after the contractor had satisfactorily oper- 
ated for a period of at least two years. However, the original routes, after 
being issued route certificates, have been granted various extensions. As a case 
in point, let me illustrate: 

Miles Miles 
Route C. A. M. 9 was advertised for bids August 16, 1926; time for 

bids expired September 4, 1926; contract awarded September 

7, 1926, to Northwest Airways, Inc., for carrying air mail on a 

route from Chicago, Ill., via Milwaukee and LaCrosse, Wis., 

to St. Paul and Minneapolis, Minn., a distance of 
On December 15, 1928, an extension was granted from Milwaukee 

to Green Bay, a distance of 
On March 8, 1930, an extension was granted from Chicago to 

Madison, a distance of 

On September 1, 1930, the company surrendered its contract 
and accepted a route certificate. 
On February 2, 1931, the route was extended from St. Paul to 

Pembina, N. Dak., a distance of 382 
On May 30, 1931, the route was extended from St. Paul to Du- 

luth, Minn., a distance of 143 
On June 2, 1931, the route was extended from Fargo to Bis- 

marck—Nandan, N. Dak., a distance of 190 
On March 2, 1933, the route was extended from Bismarck to 

Billings, Mont., a distance of 3% 
On March 2, 1933, the route was extended from Milwaukee to 

Detroit, Mich., a distance of 258 


377 1, 619 


Regardless of the merits of any of these extensions to this route, or those 
made on other routes, the department is now faced with the matter of admin- 
istering the air-mail service on a reduced appropriation, and in some cases 
the extensions have not been sufliciently patronized to warrant their contin- 
uance from a service standpoint. 

It is believed that inasmuch as there appears to be the right ‘to extend routes, 
it should also follow that the department may cancel or curtail such exten- 
sions when the small amount of traffic warrants such action or when the appro- 
priation is not sufficient to make it possible for the department to provide 
adequate rates to cover the entire service including extensions, or for other 
service reasons, 

A copy of the route certificate issued in substitution for the contract to carry 
air mail on route A. M. 9 is enclosed. The route certificates are uniform on all 
routes. A copy of the order issued at the time the extension from Bismarck 
to Billings was ordered is also enclosed; other extension orders were similarly 
drawn. 

It is requested that after an examination of this route certificate, the exten- 
sion order and the law relating to the subject, you advise this department: 

First, whether there is authority on the part of the department to cancel or 
curtail extensions made to air mail routes since the passage of the act of 
April 29, 1930; 

Second, whether in the event the department does not have the power to 
cancel any or all extensions made since the passage of the act of April 29, 
1930, it can review and cancel certain extensions made a few days prior to 
March 4; viz, on March 2, an extension of 394 miles to route A. M. 9, from 
Bismarck to Billings, and an extension on the same date of 253 miles from 
Milwaukee to Detroit. 


It is proper to state that reply to your submission was withheld 
in view of legislation pending before the Congress at its special ses- 
sion just ended, and there was enacted section 5 of the act of June 
16, 1933, Public, No. 78, 48 Stat. 305 as follows: 


Whenever it shall appear to the President, in respect of any contract entered 
into by the United States prior to the date of enactment of this act for the 
transportation of persons and/or things, that the full performance of such 
contract is not required in the public interest, and that modification or can- 
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cellation of such contract will result in substantial savings to the United States, 
the President is hereby, upon giving sixty days’ notice and opportunity for 
public hearing to the parties to such contract, authorized, in his discretion, on 
or before April 30, 1935, to modify or cancel such contract. Whenever the 
President shall modify or cancel any such contract, he shall determine just 
compensation therefor; and if the amount thereof, so determined by the 
President, is unsatisfactory to the individual, firm, or corporation entitled to 
receive the same, such individual, firm, or corporation shall be entitled to 
receive such portion thereof as the President shall determine and shall be 
entitled to sue the United States to recover such further sum as, added to said 
portion so received, will make up such amount as will be just compensation 
therefor, in the manner provided for by paragraph 20 of section 41 and section 
250 of title 28 of the United States Code: Provided, That where any such con- 
tract makes provision for settlement in the event of modification or cancella- 
tion, the amount of just compensation as determined hereunder shall not exceed 
such amount as is authorized by said contract. Any appropriation out of which 
payments upon the said contract were authorized to be made is hereby made 
available for the payment of such just compensation. 

This section makes provision for modification or cancellation of 
existing contracts involving transportation of persons and/or things, 
but discloses no purpose to restrict or limit authority existing in the 
Postmaster General prior to its enactment. It may be said in general 
that every contract involving the carrying of mail must be subject 
to the condition, whether or not specifically expressed in the contract, 
that its performance will accomplish the purpose for which made. 
If, under such contract, continued operation is useless or a waste 
of public moneys, then it is not only the right, but the duty, of the 
Postmaster General to terminate or modify such contract in the 
public interest. Whether such administrative action would give 
right to the contractor to claim damages seems doubtful. The con- 
tract can readily be viewed from the subject matter as conditioned 
upon the public interest requiring its performance, but even if there 
be a possibility of a claim for damage because of such termination 
or modification, the matter would appear to be for consideration 
under this section of the act of June 16, 1933, supra. 

Aside from the specific provisions as contained in section 5 of 
the act of June 16, and the general right and duty of the Postmaster 
General to act in the proper administration of the Postal Service, 
there are for consideration with respect to the questions submitted 
in your letter the provisions relating to the consolidation, exten- 
sion and modification of air mail routes in the act of April 29, 1930, 
46 Stat. 259, amending the prior air mail acts of May 17, 1928, 
45 Stat. 594; June 3, 1926, 44 Stat. 692; and February 2, 1925, 43 
Stat. 805. Of course, it is obvious that as to such contracts and 
extensions as were made after July 1, 1931, whether made immedi- 
ately prior to March 4, 1933, as referred to in the second question 


of your submission, or prior thereto, in contravention of the pro- 
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visions of section 9 of said act of 1930, they would be without effect 
to obligate public funds and if such there be, service thereon should 
be immediately discontinued and payments stopped; also, there ap- 
pears no question as to the authority or propriety of cancelling 
contracts or extensions in the public interest with the consent of the 
certificate holder. 

The general question submitted by you is whether action here- 
tofore taken by the Postmaster General in authorizing an extension 
to a route covered by a certificate binds the Government to maintain 
and pay for service on such extension throughout the life of the 
certificate, notwithstanding the public interest may require discon- 
tinuance of such service and cancellation of the extension. 

In addition to the provisions of section 7 quoted in your letter, 
the act of April 29, 1930, provided also in section 6 that: 

The Postmaster General may, if in his judgment the public interest will be 
promoted thereby, upon the surrender of any air mail contract, issue in substi- 
tution therefor a route certificate for a period of not exceeding ten years from 
the date service started under such contract to any contractor or subcontractor 
who has satisfactorily operated an air mail route for a period of not less than 
two years, which certificate shall provide that the holder thereof shall have the 
right, so long as he complies with all rules, regulations, and orders that may 
be issued by the Postmaster General for meeting the needs of the Postal Service 
and adjusting mail operations to the advances tn the art of flying and passenger 
transportation, to carry air mail over the route set out in the certificate 
or any modification thereof at rates of compensation to be fixed from time 
to time, at least annually, by the Postmaster General, and he shall pub- 
lish in his annual report his reasons for the continuance or the modification 
of any rates: Provided, That such rates shall not exceed $1.25 per mile. Such 
certificate may be canceled at any time for willful neglect on the part of the 
holder to carry out any rules, regulations, or orders made for his guidance, 
notice of such intended cancellation to be given in writing by the Postmaster 
General and forty-five days allowed the holder in which to show cause why 
the certificate should not be canceled. 

The route certificates issued under the provisions of this law pro- 
vide in general that the contractor shall have the right, so long as 
it complies with all rules, regulations, and orders that may be issued 
by the Postmaster General for meeting the needs of the Postal Service 
and adjusting mail operations to advances in the art of flying and 
passenger transportation, to carry air mail over routes set out in the 
certificate “or any modification thereof, at- rates of compensation 
fixed herein, or to be fixed from time to time at least annually by the 
Postmaster General ” subject to certain terms and conditions therein 
set forth. The pertinent provisions of these terms and conditions 
in the route certificate submitted with your letter are as follows: 

2. The route over which the carrier shall have the right to carry air mail 
shall be from Chicago, Lllinvis, by certain designated points, to Minneapolis 


and St. Paul, Minnesota, and return, including any extension or other mod- 
ification of said route that may be made as hereinafter provided. 
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3. Upon 60 days’ notice to the carrier, the Postmaster General from time to 
time may modify said route by an extension or extensions thereof, including 
lateral extensions or consolidations, and prescribe the schedule therefor, includ- 
ing the stops thereon, and determine the mileage upon which the compensation 
of the carrier is to be based. 

4. For the purposes of this certificate the distance between the terminal 
points of the route hereinbefore prescribed shall be deemed to be 407 miles. 

There follows, under paragraph 6 and subdivisions thereof, a 
schedule of the various services required on the route at varying 
rates of compensation and in paragraph 7 it is provided: 

Upon 60 days’ notice to the carrier, the Postmaster General may increase, 


diminish, or modify the service above prescribed, and make such adjustments 
in the compensation of the carrier as he may deem proper. 


It appears that by the provisions of section 7 of the air mail act 
as amended by the act of 1930, there is specifically reserved to the 
Postmaster General the right to make extensions or consolidations 
of routes “ which are now or may hereafter be established,” and by 
the provisions of the route certificate submitted, and of which the 
extensions become a part, the right upon 60 days’ notice, to increase, 
diminish, or modify the service therein prescribed, and to make 
such adjustments in the compensation of the carrier as he may deem 
proper. There appears nothing in the law or in the provisions of the 
route certificate requiring agreement by the certificate holder to per- 
mit the Postmaster General to exercise the powers and rights so 
reserved to him. 

In the administration of the law, it appears that changes in air- 
mail routes have involved both extensions and discontinuances. It 
is to be noted that the order of the Postmaster General dated March 
1, 1933, and made effective March 2, 1933, provides not only for the 
extension of service on route 9 from Bismarck, N. Dak., to Billings, 
Mont., but for discontinuance of service from Mandan to Fargo in 
North Dakota. It may be, as would appear from the statement of 
the then Postmaster General in letter of January 30, 1933, to Hon. 
James M. Mead, chairman, Committee on Post Offices and Post 
Roads, House of Representatives, such changes were made with the 
consent of the carrier, but it does not necessarily follow that such 
consent was essential. , 

Any theory that an extension once made vests in the certificate 
holder a right to render service thereon to the end of the certificate 
period, regardless of the public interest, would conflict with the stat- 
utory authority of the Postmaster General to effect consolidation of 
routes. Section 7 specifically authorizes the Postmaster General, in 
the public interest. to effect “ consolidation of routes ” then or there- 
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after established. There could not be contracted away such author- 
ity and any consolidation of existing routes might involve a taking 
from one certificate holder and a giving to another. Furthermore, 
as a matter of practical administration under the right specifically 
reserved in the Postmaster General to “diminish ” service and make 
adjustments in compensation there could be accomplished virtual 
cancellation of any extension, the public interest or reduced appro- 
priations clearly requiring. 

As stated in your letter, the power and right in the Postmaster 
General to extend and consolidate air-mail routes, carries with it 
the authority to discontinue the extensions and make such further 
adjustments in the routes as may be required in the public interest 
and proper conduct of the Postal Service, and, in specific answer to 
the qnestion submitted by you, I have to advise that if the interests 
of the Postal Service require it, there is authority in the Postmaster 
General to effectively curtail any and all extensions made under 
section 7 of the act of April 29, 1930, regardless of the date or dates 
such extensions were made after the route certificate was issued. 


(A-49429) 


ECONOMY ACT, AMENDED—COMPENSATION OF FOURTH-CLASS 
POSTMASTERS 


Even though the total amount of compensation of fourth-class postmasters for 
the fourth quarter of the fiscal year 1933 may be based on postal receipts 
and cancellations during a prior quarter of the year, such total compensa- 
tion for the fourth quarter is required to be reduced 15 per cent under the 
provisions of sections 2 and 3 of the act of March 20, 1933, 48 Stat. 12, 13, 
and Executive order of March 28, 1933. 


Comptroller General McCarl to the Postmaster General, June 23, 1933: 


The following letter has been received from the postmaster at 
New York City: 


An inquiry made by a district postmaster has brought up a question which it 
may be well to make clear as the point may be raised by other fourth-class 
postmasters. 

Fourth-class postmasters who earn compensation in some quarters in excess 
of the amount they may claim for the lapsed period, may in succeeding quarters, 
claim as much of the excess as is necessary, the total compensation not to exceed 
$550 for the two quarters ending December 31, $825 for the three quarters end- 
ing March 31, and $1,100 for the fiscal year. May this excess not be considered 
in the quarter in which it is claimed as deferred compensation paid, earned in 
a previous quarter? If so, should the excess compensation earned in the present 
fiscal year prior to April 1 by a fourth-class postmaster but claimed in the June 
quarter 1933, be subject to 15 per cent deduction? 
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The act of June 4, 1926, 44 Stat. 695, provides as follows: 


* * * That in adjusting the quarterly compensation of postmasters of the 
fourth class the General Accounting Office shall allow such compensation as 
may be shown by the quarterly returns to be due, not exceeding $275 for the 
quarter ending September 30, not exceeding $550 for the two quarters ending 
December 31, not exceeding $825 for the three quarters ending March 31, and 
not exceeding $1,100 for the whole fiscal year, exclusive of 3 cents commission 
on each money-order issued. * * 


This act fixes a specific limitation on the total amount of compensa- 
tion authorized to be received by fourth-class postmasters for each of 
the four quarters of the fiscal year. In other words, the act simply 
fixes the method or measure for paying the quarterly installments of 
compensation. 


Decision of August 1, 1932, A-15450, held as follows: 


It is noted that it is proposed to pay fourth-class postmasters (approximately 
8,400 in number) who are entitled to a maximum compensation of $1,100 per 
annum subject to 8% percent furlough deduction (section 105 (d) (5) of the 
act of June 30, 1932, Public 212) a fixed proportionate amount of their compen- 
sation during the first three quarters of the fiscal year 1933 and adjust the 
furlough deductions in the fourth and last quarter. In view of the small spread 
between $1,000, below which fourth-cluss postmasters can not be reduced, and 
the maximum of $1,008.33 that will be received by them after deducting 8% 
percent on account of furlough, the plan of making the necessary adjustments in 
the June quarter of the fiscal year is approved. Under the plan the amount 
of the appropriation “ Compensation to Postmasters” to be impounded under 
the provisions of section 110 of the act of June 30, 1932, supra, will be deter- 
mined when the settlement of the accounts for the June quarter of 1933 is made. 


Section 2, Title II, of the act of March 20, 1933, 48 Stat. 12, 13, 
provides as follows: 

For that portion of the fiscal year 1933 beginning with the first day of the 
calendar month following the month during which this act is enacted, and for 
the fiscal year ending June 30, 1934, the compensation of every officer or 
employee shall be determined as follows: 

(a) The compensation which such officer or employee would receive under 
the provisions of any existing law, schedule, regulation, Executive order, or 
departmental order shall first be determined as though this title (except section 
4) had not been enacted. 

(b) The compensation as determined under subparagraph (a) of this section 
shall be reduced by the percentage, if any, determined in accordance witk sec- 
tion 3 of this title. 

Note the section requires that there first be determined the com- 
pensation which the employee would “ receive under the provisions of 
any existing law.” The total amount of compensation of fourth- 
class postmasters authorized to be received by the act of 1926, for 
services rendered during the fourth quarter, is “ received under * * * 
existing law ” even though based on postal receipts or cancellations 
during a prior quarter. Therefore, the total amount of compensation 
of fourth-class postmasters for the fourth quarter of the fiscal year 
1933, that is, for April, May and June, 1933, is required to be reduced 
15 per cent, subject, also, to such further adjustment as may be re- 
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quired to effect the 814 per cent reduction of the compensation in 
excess of the rate of $1,000 per annum for the first three quarters of 
the fiscal year, if such adjustment previously has not been made. 


(A-49578) 


ECONOMY ACT, AMENDED—LEAVES OF ABSENCE—GOVERNMENT 
PRINTING OFFICE 


Payment for leave earned by employees of the Government Printing Office prior 
to July 1, 1932, and taken on or after April 1, 1933, is subject to 15 per 
cent reduction or such other reduction as may be required by Executive 
order issued under the act of March 20, 1933, in effect when the leave is 
taken, Likewise, payment for leave earned and granted on or after April 
1, 1983, is subject to the percentage reduction required by the Executive 
orcer in effect when the leave is taken. 


Comptroller General McCarl to the Public Printer, June 28, 1933: 


Consideration has been given to your letter of June 19, 1933, as 
follows: 


In the decision to the Public Printer (A-48206-A-48311, April 21, 1933) you 
state: 

“* * * Jn view of the plain terms of the act of June 11, 1896, supra, 
the compensation payable for periods of authorized leave of absence must con- 
tinue to be ‘at the rate. of bay received by them during the time in which said 
leave was earned.’ * 

Title II of Public No. 2, Seventy-third Congress, “An act to maintain the 
credit of the United States Government,” approved March 20, 1933, provides 
that compensation of employees shall be reduced by a percentage to be set by 
the President; also, that “ compensation” means any salary, pay, wage, allow- 
ance (except allowance for travel), or other emolument paid for services 
rendered in any civilian or noncivilian office, position, or employment. 

In view of above references your advice is requested on the following ques- 
tions concerning leave with pay to employees of the United States Government 
Printing Office: 

1. When an employee is granted not exceeding 15 days of the leave earned 
by him in fiscal year 1932, at the rate paid during the time in which it was 
earned, is the payment therefor subject to the percentage reduction authorized 
by the President and in effect at the time leave is taken? 

2. Is leave earned by an employee, at not exceeding 114%, days a month on 
and after April 1, 1933, to be credited to him at his basic rate or at basic rate 
less the percentage of reduction authorizeé by the President and in effect 
during the time in which it is earned? 

8. When an employee is granted leave earned April 1, 1933, and thereafter, 
is the payment therefor subject to the percentage reduction authorized by the 
President and in effect at the time said leave is taken? 

4. This office has deducted, for impounding, 15 per cent of the leave earn- 
ings of employees who have been granted leave with pay from April 1, 1933, 
to date, under its interpretation of the word “compensation,” as defined in 
the Act approved March 20, 1933, supra. Should it develop, from your decision 
on the preceding questions, that there has been deducted and impounded any 
unwarranted amounts from the pay for leave taken April 1, 1933, to date, may 
the amount thereof be refunded to the employee concerned, on the pay roll 
covering period of June 15 to 30, 1933, and the account adjusted accordingly 
on the schedule of furlough and compensation deductions (standard form 1077) 
for the month of June, 1933, when submitted by E. J. Wilver, disbursing clerk 
of the Government Printing Office? 


5919°—-33——-43 
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I would appreciate an early reply to these questions, in order that any neces- 
sary adjustments may be made before the close of current fiscal year. 


The act of June 11, 1896, 29 Stat. 453, section 45, Title 44, United 
States Code, provides: 


The employees of the Government Printing Office, whether employed by 
the piece or otherwise, shall be allowed leaves of absence with pay to the 
extent of not exceeding thirty days in any one fiscal year under such regula- 
tions and at such times as the Public Printer may designate at the rate of pay 
received by them during the time in which said leave was earned; but such 
leaves of absence shall not be allowed to accumulate from year to year. Such 
employees as are engaged on piecework shall receive the same rate of pay 
for the said thirty days’ leave as will be paid to day hands. It shall be lawful 
to allow pay for pro rata leave to those serving fractional parts of a year; 
also to allow pay for pro rata leave of absence to employees of the Government 
Printing Office in any fiscal year, notwithstanding the fact that thirty days’ 
leave of absence, with pay, may have been granted to such employees in that 
fiscal year on account of service rendered in a previous fiscal year. The Public 
Printer is authorized to pay to the legal representative of any employees who 
may die, and may have any accrued leave of absence due them as such 
employees, said claims to be paid out of any appropriations for leaves of 
absence, (June 11, 1896, c. 420, §1, 29 Stat. 453.) 


Section 2, Title II, of the act of March 20, 1933, 48 Stat. 12, 
provides as follows: 

For that portion of the fiscal year 1983 beginning with the first day of the 
calendar month following the month during which this act is enacted, and for 


the fiscal year ending June 30, 1934, the compensation of every officer or 
employee shall be determined as follows: 

(a) The compensation which such officer or employee would receive under 
the provisions of any existing law, schedule, regulation, Executive order, or 
departmental order shall first be determined as though this title (except section 
4) had not been enacted. 


(b) The compensation as determined under subparagraph (a) of this section 
shall be reduced by the percentage, if any, determined in accordance with 
section 3 of this title. 

The “rate of pay received * * * during the time in which 
said leave was earned ” (quoting from the act of 1896), refers to the 
basic or total rate of compensation received. Likewise, the “com- 
pensation which such officer or employee would receive,” etc. (quot- 
ing from the act of March 20, 1933), refers to the basic or total rate 
of compensation received. Therefore, compensation payable for all 
periods subsequent to March 31, 1933, whether the employee is on 
duty or on authorized annual leave of absence with pay, is subject to 
the 15 per cent reduction, or such other reduction as may be required 
by Executive order issued under section 3 of the act of March 20, 1933. 

Question No, 1 is answered in the affirmative. Referring to ques- 
tion No. 2, the leave earned is to be credited at the basic rate of 
compensation, but if taken in a period during which a percentage 
reduction is applicable, the required deduction should be made there- 
from. Question No. 3 is answered in the affimative, which makes it 
unnecessary to answer question No. 4. 
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(A-49648) 


ECONOMY ACT, AMENDED—PERCENTAGE REDUCTION—COMPEN- 
SATION FIXED IN A CONTRACT 


The compensation of a housekeeper required to be paid by the Government 
pursuant to an item in a lease between the Government and a third party 
covering rental of consular quarters, is not subject to 15 percent reduction 
under the act of March 20, 1933, the status of the housekeeper coming 
squarely within exception 5 to the definition of the terms “ officer” and 
“employee ”’ appearing in section 1, Title II of said act. 


Comptroller General McCarl to the Secretary of State, June 29, 1933: 


Consideration has been given to your letter of June 23, 1933, as 
follows: 


In connection with the 15 per cent salary reduction as required by Executive 
order of March 28, 1933, your ruling on a specific case which is now before this 
department for determination is requested. 

The lease covering the rental of consular quarters at Bristol, England, pro- 
vides in subdivision 3 (c) of the second item that the lessee shall pay to the 
lessor “for the services of the housekeeper the yearly rent or sum of forty 
pounds,” 

Reference is made to section 1 (a), Title II, of the act of March 20, 1933, 
which includes among those persons from whose compensation the prescribed 
salary reduction shall not be made “any person in respect of any office, 
position, or employment the compensation of which is paid under the terms of 
any contract in effect on the date of the enactment of this act, if such com- 
pensation may not lawfully be reduced.” Reference is also made to your de- 
cision A-48262 of April 7, 1933, wherein is contained the following language: 

“* * * if the duties and responsibilities of an office or position are 
performed for or under the supervision of the Federal Government, and the 
basic rate of compensation is fixed under ‘any existing (Federal) law, 
schedule, regulation, Executive order, or departmental order; the incumbent 
thereof is a Federal officer or employee within the meaning of section 1 (a) 
of Title II of the act of March 20, 1933, * * 

In view of the fact that the compensation of a employee in question is fixed 
by contract, it is not quite clear to the department whether in view of the 
holding in your decision referred to above the compensation is exempt from the 
15 per cent reduction. It should be stated that while the salary of the employee 
in question is not fixed under “ any existing (Federal) law, schedule, regulation, 
Executive order, or departmental order,” but as heretofore stated, is fixed by 
the terms of the contract of lease, the name of this employee is carried on the 
contingent pay roll of this department and an allotment for the salary is 
granted under the contingent expense appropriation. It is this fact which 
gives rise to the question whether this case comes within the purview of the 
act of March 20 and the Executive order of March 28, 1933. It is the opinion 
of the Department, however, that to require the reduction would constitute a 
breach of contract and it is believed therefore that sufficient funds should be 
made available to the consul at Bristol to enable him to pay the required 
amount of 40 pounds per annum to cover the services contracted for. 

It will be appreciated if your decision in this case may be expedited in order 
that appropriate instructions may be issued before June 30, 1933. 


Section 1 (a), Title II, of the act of March 20, 1933, 48 Stat. 12, 
provides, in part, as follows: 
Sro. 1. When used. in this title— 


(a) The terms “ officer ” and “ employee” mean any person rendering services 
in or under any branch or service of the United States Government or the 
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government of the District of Columbia, but do not include * * * (5) any 
person in respect of any office, position, or employment the compensation of 
which is paid under the terms of any contract in effect on the date of the 
enactment of this title, if such compensation may not lawfully be reduced. 


The lease covering rental of consular quarters at Bristol, England, 
containing the item “for the services of the housekeeper the yearly 
rent or sum of forty pounds,” is not a personal service contract 
directly between the Government and the housekeeper which might 
have been reduced by the Congress and which would not have come 
within exception (5) to the definition of the terms “ officer” and 
“ employee,” but is a condition in a contract between the Government 
and a private party fixing the compensation of a third party, which, 
if abrogated, might annul the entire contract. The status of the 
housekeeper in question comes squarely within exception (5), supra, 
to the definition of the terms “ officer ” and “ employee ” and, accord- 
ingly, the annual rate of compensation for the housekeeper fixed in 


the lease is not subject to the percentage reduction under the act of 
March 20, 1933. 


(A-49651) 


ECONOMY ACT, AMENDED—FEDERAL HOME LOAN BANK BOARD— 
PERCENTAGE REDUCTION—LEAVES OF ABSENCE 


The total compensation rate of members and employees of the Federal Home 
Loan Bank Board, derived on and after July 1, 1933, from sources other 
than the Federal Treasury, is nevertheless subject to the 15 per cent reduc- 
tion under the terms of the act of March 20, 1933. 12 Comp. Gen. 655, 
distinguished. 

The annual and sick leave of absence for employees of the Federal Home Loan 
Bank Board is subject both before and after July 1, 1933, to the conditions 
and limitations of section 215 of the economy act and the Executive order 
of February 9, 1933, governing the granting of sick leave. 


Comptroller General McCarl to the Chairman of the Federal Home Loan Bank 
Board, June 29, 1933: 


Consideration has been given to letter of June 24, 1933, signed 
by your general counsel, presumably by your direction, as follows: 


The Federal home loan bank act, in section 19 thereof, authorizes this 
board to employ and fix compensation “without regard to the provisions of 
other laws applicable to the employment or compensation of officers, employees, 
attorneys, and agents of the United States.” After July 1, 1933, the total 
expense of the board is assessed against the 12 Federal home loan banks and 
paid by them. 

(1) Will you please advise us whether or not the provisions of recent legis- 
lation requiring reduction in salary of 15 per cent or otherwise will apply to 
salaries of the members of this board or to employees after July 1, 1933? 
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(2) Will you also please advise whether or not the statutory provisions for 
annual leave and sick leave will apply to members of this board and to em- 
ployees of the board after July 1, 1983? 


Sections 17, 18, and 19 of the Federal home loan bank act of July 
22, 1932, 47 Stat. 736-737, provide, in part, as follows: 


Sec. 17.* * * Each of the members of the board shall receive a salary 
at the rate of $10,000 per annum: Provided, That during the fiscal year 1933 
the salary shall be $9,000 per annum. * * 

Sec. 18. (a) There is hereby authorized to os appropriated the sum of not 
to exceed $300,000 for salaries. * * 

* * * All expenses of the eit incurred in carrying out the provi- 
sions of this act, as determined by it, beginning July 1, 1933, shall be paid from 
the proceeds of such assessments, and if any deficiency shall occur in such fund 
at any time between such semiannual assessments the board shall have power 
to make an immediate assessment against the banks to cover such deficiency 
on the same basis as the original assessment. If any surplus shall remain from 
any assessment after the expiration of the semiannual period for which it 
was levied, such surplus may be deducted from the next following assessment, 

Sec. 19. The board shall have power to select, employ, and fix the compensa- 
tion of such officers, employees, attorneys, and agents as shall be necessary for 
the performance of its duties under this act without regard to the provisions 
of other laws applicable to the employment or compensation of officers, em- 
ployees, attorneys, and agents of the United States. No such officer, employee, 
attorney, or agent shall be paid compensation at a rate in excess of the rate 
provided in the case of members of the board. * * 


In decision of October 31, 1932, A-44731, it was held that, pursuant 


to the terms of sections 105 (d) and 803 of the economy act, the sal- 
aries of the members of the Federal Home Loan Bank Board as 


fixed at $9,000 for the fiscal year 1933 by the above quoted statute 
were subject to the 814 per cent reduction. The salaries of employees 
of the board, also, were subject to the compensation reduction pro- 
visions of the economy act of June 30, 1932. 

Section 2, Title II, of the act of March 20, 1933, 48 Stat. 12, pro- 
vides as follows: 


Seo. 2. For that portion of the fiscal year 1933 beginning with the first day 
of the calendar month following the month during which this act is enacted, 
and for the fiscal year ending June 30, 1934, the compensation of every officer or 
employee shall be determined as follows: 

(a) The compensation which such officer or employee would receive under 
the provisions of any existing law, schedule, regulation, Executive order, or 
departmental order shall first be determined as though this title (except sec- 
tion 4) had not been enacted. 

(b) The compensation as determined under subparagraph (a) of this sec- 


tion shall be reduced by the percentage, if any, determined in accordance with 
section 3 of this title. 


On the date of this act, March 20, 1933, the compensation rates 
of all members and employees of the board had been fixed under the 
provisions of “existing law, schedule, regulation, Executive order, 
or departmental order” and, accordingly, became subject to the 15 
per cent reduction required by the Executive order issued pursuant 
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to section 3 of the act of March 20, 1933, notwithstanding the fixing 
of such compensation rates was not controlled by the classification 
act. The situation here is essentially different from that with re- 
spect to employees engaged by the Federal coordinator of transpor- 
tation under section 2 of the emergency railroad transportation act 
of June 16, 1933, considered in decision of June 20, 1933, A-49565, 
12 Comp Gen. 655, wherein it was held that there was on March 20, 
1933, no existing law, schedule, regulation, Executive order, or de- 
partmental order by which the compensation of such employees 
could be determined and, therefore, that the 15 percent reduction was 
not applicable to them. While in both instances the initial fixing 
of the compensation rates of the employees was not subject to the 
classification act or any other Federal statute, the compensation rates 
of employees of the Federal Home Loan Bank Board were fixed by 
administrative regulation or order prior to March 20, 1933, whereas 
the compensation rates of employees engaged by the Federal co- 
ordinator of transportation were fixed administratively after that 
date. 

In decision of April 7, 1933, 12 Comp. Gen. 580, 582, it was held: 


Under the definition in section 1 of the same act “any person rendering 
services in or under any branch or service of the United States Government 
or the government of the District of Columbia,” with the five exceptions therein 
made, are officers or employees whose total compensation, regardless of the 
source from which paid, is subject to the 15 per cent reduction in accordance 
with the terms of the Executive order of March 28, 1933, issued pursuant to 
section 3 of the act. That is to say, if the duties and responsibilities of an 
office or position are performed for or under the supervision of the Federal 
Government, and the basic rate of compensation is fixed under “ any existing 
[Federal] law, schedule, regulation, Executive order, or departmental order,” 
the incumbent thereof is a Federal officer or employee within the meaning of 
section 1 (a) of Title II of the act of March 20, 1933, and the compensation is 
subject to the 15 per cent reduction under section 3 of said title. 

s = 7 = 2 s . 


However, as the impounding provisions of the act of March 20, 1933, relate 
only to “appropriations or portions of appropriations unexpended by reason 
of the operation of this act” (quoting from section 8), no part of the salary 
of a Federal officer or employee which is paid from private or State funds will 
be impounded in the Federal Treasury. Accordingly, all private or State 
interests which contribute the whole or any part of the compensation of Federa] 
officers or employees should be required on and after April 1, 1933, to contribute 
15 per cent less of the total compensation of each officer and employee as of 
March 31, 1933; that is to say, the saving with respect to the 15 per cent reduc- 
tion on their share of the compensation will inure to their benefit. 


Accordingly, question (1) is answered in the affirmative. 

Referring to question (2), you are advised that such annual- and 
sick-leave regulations as have been or may be adopted by the Federal 
Home Loan Bank Board under authority of section 17 of the act of 
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July 22, 1932, supra, are subject, both before and after July 1, 1933, 
to the conditions and limitations of section 215 of the economy act 
and the Executive Order No. 6021, dated February 9, 1933, governing 
the granting of sick leave. The fact that the compensation of the 
personnel will be derived on and after July 1, 1933, from sources 
other than the Federal Treasury will not exempt the personnel from 
the statutory provisions controlling the granting of leave of absence. 
Of course, the members of the Board are not subject to the laws and 
regulations relating to hours of work and leaves of absence of 
employees. 





= 
one 
of 


Al 





APPENDIX 


ACCOUNTING PROCEDURE FOR TAXES COLLECTED BY ACCOUNTABLE 
OFFICERS OF THE UNITED STATES 


{General Regulations No. 40—Supplement No. 3] 


OcToBER 28, 1932. 
Attention is invited to sections 616, 701, and 702 of the Revenue Act approved 
June 6, 1932, 47 Stat. 266, 270, which provide i in part as follows: 
Section 616: 

(a) There is hereby imposed a tax equivalent to 3 per centum of the 
amount paid on or after the fifteenth day after the date of the enactment of 
this act, for electrical energy for domestic or commercial consumption fur- 
nished after such date and before J uly 1, 1934, to be paid by the person pay- 
ing for such electrical energy and to be collected by the vendor. 

“‘(b) Each vendor receiving any payments specified in subsection (a) shall 
collect the amount of the tax imposed by such subsection from the person 
making such payments, and shall on or ies the last day of each month 
make a return under oath, for the preceding month, and pay the taxes so col- 
lected, to the collector of the district in which his principal place of business 
is located, or if he has no principal place of business i in the United States, to 
the collector at Baltimore, Maryland. * 

Section 701: 

(a) On and after the fifteenth day after the date of the enactment of this 
act, there shall be imposed— 

(1) in the case of each telegraph, telephone, cable, or = dispatch 


eae or conversation, which originates on or after such date cal 


before 
rates: 

(A) Telephone conversations for which the charge is 50 cents or more 
and less than $1, 10 cents; for which the charge is $1 or more and less 
than $2, 15 cents; for which the charge is $2 or more, 20 cents; 

(B) telegraph dispatches and messages, 5 per centum of the amount 
charged therefor; and 

©) cable and radio dispatches and messages, 10 cents but only one 
payment of such tax shall be required, notwithstanding the lines or sta- 
tions of one or more persons are used for the transmission of such dis- 
patch, message, or conversation; and 

(2) a tax equivalent to 5 per centum of the amount paid on or after the 
fifteenth day after the date of the enactment of this act to any telegraph 
or telephone company for any leased wire or talking circuit special serv- 
ice furnished on and after such date and before July 1,1934. * * *’ 

Section 702: 

“‘(a) The taxes imposed by section 701 shall be paid by the person paying 
for the services or facilities. 

““(b) Each person receiving any payment specified in section 701 shall col- 
lect the amount of the tax imposed by such section from the person making 
such payments, and shall on or before the last day of each month make a 
return, under oath, for the preceding month, and pay the taxes so collected, 
to the collector of the district in which his principal place of business is 
located, or if he has no principal place of business i in the United States, to the 
collector at Baltimore, Maryland. * wi 

All accountable officers of the United States receiving collections on account of 
electrical energy for domestic and commercial consumption furnished by Govern- 
ment-owned and/or Government-operated electric power plants; collections for 
private or commercial telegraph, telephone, cable, or radio dispatches, messages, 
or conversations transmitted over facilities owned, operated, and/or subscribed for 
by the Government and/or other like collections, as to which there is imposed a 
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uly 1, 1934, within the United States a tax at the following 
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tax under the provisions of sections 616 and 701, supra, and/or other provisions 
of the Revenue Act of June 6, 1932, or any other act or acts to the extent appli- 
cable, will account for such collections including the taxes thereon in the manner 
hereinafter set forth. Collections received by an officer other than an account- 
able officer will be transmitted to the latter for deposit and accounting, as pro- 
vided by Supplements Nos. 1 and 2, General Regulations No. 40, dated September 
20, 1927, and November 28, 1930, respectively. 


1. Scheduling and depositing of collections. 


The accountable officer will classify the amounts at the time they are collected 
as pertaining to revenues, repayments, and/or special deposits and to taxes. Such 
collections will be currently scheduled, the amount pertaining to taxes being set 
out on the schedules of collections as a separate item, either in a separate column 
headed ‘‘Taxes’’ or immediately below the principal amount, and so designated. 

Certificates of deposit (Treasury Form 1, revised) will be prepared for the 
amounts allocated as revenues and/or repayments, while certificates of deposit 
(Treasury Form 6599) will be prepared for the amounts allocated as special de- 
posits and as taxes, all of the collections being promptly deposited in accordance 
with the provisions of Treasury Department Cireular No. 176, dated September 
2, 1930. 

The taxes so deposited will be carried in the officer’s official checking account 
in which are carried other special deposits until on or before the last day of the 
following month, at which time the tax return will be prepared as required by 
law and the regulations of the Treasury Department and together with a check 


in payment for such tax will be transmitted to the proper collector of internal 
revenue. 


2. Collections by pay-roll deductions. 


In those cases in which electrical energy, communication service, and/or other 
items on which taxes are required to be paid are furnished to Government em- 
ployees by Government-owned and/or Government-operated facilities, and col- 
lections, including taxes, are made by means of pay-rol!l deductions, the total of 
such collections and taxes will be summarized on the last sheet of each completed 
pay roll, or on an analysis sheet attached thereto, under the respective items, as 

eretofore, setting out as a separate item the amount pertaining to taxes. Offi- 
cers paying rolls on which tax deductions are made will claim credit therefor as 
part of the gross amount of the disbursements thereon in the same manner as pro- 
vided for retirement fund deductions, and will charge back in their accounts the 
amount of such deductions under the fund title ‘‘Special deposits—Federal 
taxes,’’—retaining the said amounts in their official checking accounts, to be held 
until such time as required by law and the regulations of the Treasury Depart- 
ment for filing the tax returns. Thereupon a check for the amount of taxes col- 
lected through such pay-roll deductions will be drawn by the officer, payable to 
the collector of internal revenue, and disposed of as provided—except, if said offi- 
cer also receives collections representing taxes which he deposits in a separate 
checking account for special deposits, etc., different from the one from which the 
pay rolls are paid, the check for pay-roll deductions representing taxes will be 
drawn in favor of the Treasurer of the United States and deposited into such 
separate checking account, against which the check in favor of the collector of 
internal revenue will subsequently be drawn for the total amount of tax collec- 
tions and tax deductions on pay rollsfor which the tax return is made. (See par. 5.) 

The sheet on which the summary of pay-roll deductions includes in the analysis 
an amount pertaining to Federal taxes will be furnished, in duplicate with the 
paying officer’s accounts submitted to the General Accounting Office in lieu of a 
separate schedule of Federal taxes collected by pay-roll deductions. 


3. Payments to collectors of internal revenue. 


Taxes received by accountable officers of the United States (not collectors of 
internal revenue or their agents) and held in their official checking accounts until 
such time as required by law and the regulations of the Treasury Department 
for filing of the tax returns, will at that time draw a check for the amount of such 
tax collections, payable to the collector of internal revenue of the district in which 
the principal pase of business of the electrical power plant, communication line, 
and/or other business subject to tax is located, and will transmit same with the 
return to the collector. If such principal place of business is not located in the 
United States, checks for the taxes will be made payable to the collector of 


ze revenue, Baltimore, Md., and transmitted with the tax returns to his 
office. 
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4. Disbursement vouchers. 


Coincident with the drawing of a check payable to a collector of internal 
revenue, the paying officer will cause to be prepared and approved a disburse- 
ment voucher (Standard Form 1034) covering such payment, showing thereon in 
the space provided for appropriation or fund chargeable ‘‘Special deposits— 
Federal taxes’’, and will subsequently attach thereto copy of ‘‘ Receipts for pay- 
ment of taxes on electrical energy, etc.”” (Treasury Form 727), signed by the 
collector of internal revenue or his authorized representative to whom remittance 
was made, such receipt being in lieu of the required certificate of payee on the 
voucher form. The vouchers will be given a disbursement voucher number and 
will be listed on the schedule of disbursements in the manner provided for other 
disbursement vouchers. 


5. Reporting Federal tax transactions on accounts current. 


Tax collections (including pay-roll deductions) received by accountable officers 
and payments thereof to collectors of internal revenue will be reported on said 
officers’ accounts current as pertaining to ‘“‘Special deposits—Federal taxes,” 
as follows: 

(a) Taxes received in cash and/or by check will be reported as ‘‘collections,”’ 
while taxes received through pay-roll deductions will be reported as 
“‘receipts—adjustments.”’ 

(b) Taxes remitted to the collector of internal revenue will be reported as 
disbursements. 

(c) Unremitted balances will be reported as ‘‘Balance due U. 8.,” to be 
carried forward to the next account current. The amount of such 
balance will usually represent the amounts of taxes received by the 
accountable officer during the month just ended and for which the 
tax return will be made the following month. 


6. Uniform disbursing office accounts. 


All accountable officers in whose offices there has been established the uniform 
system of disbursing accounts approved by the Comptroller General of the 
United States will set up subsidiary accounts under ‘‘03.37 Special deposits— 
Control” with account titles such as ‘‘ Collections electrical energy” and/or ‘‘Col- 
lections Communication Service” and ‘‘Revenue taxes on electrical energy” 
and/or ‘‘Revenue taxes on Communication Service,” to which accounts the 
respective transactions involved will be posted. ; 


7. Unofficial use of facilities subscribed for by the Government. 

Collections on account of necessary unofficial use of facilities subscribed for 
and/or used by the Government, which involve the payment of taxes under the 
Revenue Act of 1932, or any other act or acts to the extent applicable, will be 
made for the amount charged plus taxes, such collections being accounted for as 
provided in Supplement No. 2 of General Regulations No. 40, dated November 
28, 1930. Payment for the amount billed by the company furnishing the service 
will be made to it as heretofore, while the amount of Federal tax collected thereon 
will be retained by the accountable officer and accounted for as provided herein 
for Federal taxes collected. 


8. Taz-return forms. 
The necessary supply of tax-return forms (Treasury Form 727) will be procured 


from the office of the collector of internal revenue to whom the accountable 
officer receiving the collections makes return. 
J. R. McCart, 


Comptroller General of the United States. 


STANDARD FORM OF APPLICATION FOR PAYMENT OF AMOUNTS 
eae acd OR INCOMPETENT CREDITORS OF THE UNITED 
STATE 

(General Regulations No. 42—Supplement No. 3] 


DeEcEMBER 2, 1932. 
1. The standard form of application for settlement by the General Accounting 
Office of amounts due deceased or incompetent creditors of the United States 
(Standard Form No. 1055, last approved April 21, 1928) has been revised by 
omitting certain limitations as to its use so that it may be available to other 
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offices in connection with the payment of similar accounts and claims as and when 
authorized. 
2. Standard Form No. 1055 as thus revised is approved, and a copy of same is 
appended hereto. 
3. Authority is granted to consume the printed supply on hand of Standard 
Form 1055 before printing or requisitioning for printing a’ supply of the revised 
form. 





















J. R. McCart, 
Comptroller General of the United States. 






Standard Form No. 1055 

FORM APPROVED BY Nortice.—Read carefully instructions on back 
COMPTROLLER GENERAL U.S. before executing this application. 

December 2, 1932 





APPLICATION FOR PayMENT OF AmMouNTS DuE DeEcEASED OR INCOMPETENT 
Crvin1an Employers, OFFICERS, AND ENLISTED MEN IN THE MILITARY 
SERVICE, AND PuBLic CREDITORS OF THE UNITED STATES 


Amounts due from the United States in excess of $500 (except certain Retirement and United States 
Veterans’ Administration claims) may be paid only to the legally appointed executor or administrator of 
the estate of the decedent, or as may be ordered by the court. In case of incompetency, all amounts due 


must be paid to the guardian or committee of the estate of the incompetent, or as may be ordered by 
Court, 


STaTE OF__-_- 


eile a.) oes 










a ik eet sedis iat ceo , being duly sworn, say that I am residing at._....._-_-- 
(Street address) 


(Name of decedent or incompetent) (His or her) 





personal domicile in and was a resident of the city of ___..._---_, county of____ 











OS OS OE. actiikinnt eeme sc NC a tal eee 
(Died testate or died intestate or was declared incompetent) 






2. That at the time of .......--_- decease or incompetency 
(His or her) 


connected with the United States as follows: 










(If civilian employee, active or retired, give name of department or establishment and bureau or office; 
if an officer or enlisted man, active, retired, or pensioned, in Army, give rank and organization, or if 






in aa or Marine Corps, give rank, vessel, or station and serial number; if public creditor, give con- 
nection 






3. That at the time of -.-.____-_- decease or incompetency there remained 


due and unpaid to ___......- from the United States the sum of___.____.-__-- 







ee DN Re cal oe ce ), for the payment of which 
application is hereby made. 


4. That at the time of 
(His or her) 


a ananassae al all mati 
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following-described unpaid official checks and/or warrants, drawn to 
(His or her) 


order as payee, and for the payment of which application is hereby made: 


CHECK wat AMOUNT 


WARRANT By WHom Drawn . 


Dollars |Cents 


(Executor, administrator, guardian, or committee) 
of the estate of decedent or incompetent, as appears from the certificate of the 
Court, county of , State of 

herewith, taken out in the interest of 


(Give name, address, and relationship of interested relative or creditor) 


6.* That the decedent left no assets subject to administratign, except the sum 


or sums above claimed to be due from the United States and 


(List other assets left by decedent and give approximate value) 


that there has been no administration upon such estate and if this claim is paid 
no administration will be required, and that the answers to the following ques- 
tions are true and correct to the best of my knowledge and belief: 


(a) What was your relationship to the intestate? 


(State whether widow, husband, child, grandchild, father, mother, brother, or sister of the whole 
or half blood, child of deceased brother or sister of the whole or half blood, nephew, or niece) 


(b) Have the funeral expenses been paid? 
(c) If so, by whom, and state amount? 


(d) Was payment made out of funds belonging to the estate of the intestate? 


(e) If not, was payment made by you out of your own personal funds? 
(The receipted itemized bill of the undertaker must be attached hereto.) 


*In case of testacy, intestacy with administration of estate, or incompetency, fill out paragraphs 1, 2, 3, 
4, 5, and 6 (j) when applicable, omitting remainder of paragraph 6 and the affidavit of corroborating 
witnesses. 

In case of intestacy without administration of estate, fill out paragraphs 1, 2, 3, 4, and 6 (a-i) when appli- 
cable, and the affidavit of corroborating witnesses, omitting paragraph 5. 
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[Reverse of Standard Form No. 1055} 


(f) If the intestate left a surviving widow, husband, child, or child of a deceased 
child, enter below the name of each and relationship to the intestate, together 


with the name of deceased child of the intestate who was the parent of surviving 
grandchildren. 


| RELATIONSHIP TO 
7 Su 7 
NAME OF SURVIVOR ADDRESS INTESTATE 


(g) If the intestate is survived by parents, enter below the name of each; if 


one parent is deceased, so state; if the surviving father has abandoned the support 
of his family, so state. 


: eet RELATIONSHIP TO 
NAME OF SURVIVOR ADDRESS INTESTATE 


(h) If the intestate left a brother or sister of the whole or half blood, or child of 
a deceased brother or sister of the whole or half blood, enter below the name of 
each and relationship to the intestate, together with the name of deceased brother 


or sister of the intestate of the whole or half blood who was the parent of surviving 
nieces and nephews. 


| 
J | , 
NAME OF SURVIVOR ADDRESS aoe To 


(i) Have you received the benefit of any exemption or allowance from the 


estate of the deceased, and if so, to what extent?_._..........---.----- tees Nos 
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(j) State any additional facts on which you base your claim to any amount 


or amounts found due: 


(Signature by mark must be witnessed) 
Also personally appeared before me 
both of 


(Name of decedent or incompetent) 


family and affairs; that they are w il acquainted with 


the applicant herein; that they have read the statements made by the applicant 
in the foregoing affidavit and that such statements are true to the best of their 
knowledge and belief. 


(Sign here) 


(Signatures by mark must be witnessed) (Sign here) 


Subscribed and sworn to before me by applicant and corroborating witnesses 


READ CAREFULLY 


Amounts due to the estates of deceased creditors of the United States are payable primarily to the execu- 
tors or administrators of the estates of such creditors. In each such case a short certificate of letters 
testamentary or of administration, if issued, with a showing whether still in force and effect, and this 
cognates signed by the executor or administrator, shall be submitted to the proper official. 

fan executor or administrator has not been and will not be appointed and an amount not in excess of 
$500 is due the estate of a deceased creditor of the United States, the amount due may be paid to the person 
or persons who under the laws of the domicile of the decedent or an applicable Federal statute would be 
entitled to receive the money if administration were had. In such case this form of application should be 
executed by such person or persons and submitted to the proper official. 

In case of an incompetent creditor, a short certificate showing the appointment and qualification of a guard- 
ian or committee of the estate of the incompetent, whether bond, if required, has been given, and whether 
appointment is still in force and effect, and application on this form for the payment of the sum or sums 
from the United States, signed by the guardian or committee, shall be submitted to the woe official 

Payments to be made on this form are for the convenience and accommodation of the claimants and the 
aoe of proving the existence of the conditions under which such payments may be made rests upon 
them. 
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STANDARD MOTOR FUELS TAX EXEMPTION RECEIPT 
[General Regulations No, 73—Supplement No. 1] 


SEPTEMBER 29, 1932. 


1. Attention is invited to paragraphs 1 and 2 of Circular No. 317 of the Bureau 
of the Budget, dated September 1, 1932, reading as follows: 

“1. Bureau of the Budget Circular No. 279 dated June 12, 1930, is hereby 
rescinded and the following substituted therefor. 

‘2. The Interdepartmental Board on Simplified Office Procedure, with 
the concurrence of the Permanent Conference on Printing and the Comp- 
troller General of the United States, has agreed upon a revision of Standard 
Form No. 44 entitled ‘U. S. Government Motor Fuels Tax Exemption 
Certificate’ for use in the procurement of motor fuels, lubricants, and anti- 
freeze liquids, in order to obtain exemption of Federal activities from the 
payment of State or local tax thereon. There has been no revision of U. 8S. 
Government Motor Fuels Tax Exemption Identification Card (Standard 
Form No. 45). These forms have been designated as standard forms with 
wena as indicated opposite the title of each: 

U. Government Motor Fuels Tax Exemption Certificate (Standard 
oot No. 44, revised) 

U. 8. Government Motor Fuels Tax Exemption Identification Card 
(Standard Form No. 45).” 

2. In accordance with the above concurrent agreement, Standard Form No. 
1066, U. S. Government Motor Fuels Tax Exemption Receipt, has been revised 
to accord with the changes made on Standard Form No. 44, in connection with 
which it will be used, and is approved as thus revised. 

3. Form 1066, revised, will be used as provided in General Regulations No. 
73, except when purchases are made under contracts or purchase orders which 
carry a statement that the prices set forth are net, exclusive of State or local taxes, 
and the use of Form 44 is not required: Provided, That in any event Form 1066, 
revised, may be used as a form of receipt for cash payments for motor fuels, etc. 


4. Subject to the condition that the printed supplies of the present Standard 
Form 1066 will be used until exhausted before the revised Form 1066 is furnished, 


the head of each department or establishment of the Government wil! make 
requisition upon the Public Printer for a sufficient supply of the revised Standard 
Form 1066 to meet requirements for the fiscal year ending June 30, 1933. It is 
understood and agreed by said departments and establishments that they thereby 
consent to the plan of combining all the requisitions submitted and printing one 
edition, to be delivered to the respective departments and establishments, or 
placed in stock at the Government Printing Office subject to their order, or partly 
placed in stock and partly delivered, as the case may be; and that they authorize 
the Public Printer to prorate the cost of printing and render bill against each 
department and establishment for each proportionate share on the basis of the 
number of forms ordered by it. 


J. R. McCart, 
Comptroller General of the United States. 
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ABSENCES: 

See Economy Act; Economy Act, amended. 

Sick—nonpay status—no authority to grant 
sick leave with pay while officer or em 
ployee in nonpay status_................. 

ACCOUNTS: 
See Miscellaneous receipts. 
ADJUSTED COMPENSATION: 
See Veterans’ Administration. 
ADVERTISING: 

Bids— 

Ace*ptance of lowest—taxes, excise— 
automobile parts—in determining low- 
est bidder, taxes charged in accordance 
with Revenue Act of 1932 should be con- 
sidered for comparative purposes----.-- 

Not required—medals—State Depart- 
ment not required to advertise for bids 
in order to procure from the Director of 
the Mint medals to be given masters 
and crews of foreign vessels for rescuing 
American seamen or citizens from ship- 

ALASKA: 

Alaska C Fund—economy act—salaries of 
deputy clerks of district courts paid from 
Alaska C Fund are subject to 8 per cent 
SITS. Ser chsai cab encetscdieeses 

Alaska Fund—Economy Act—employees 
paid from said fund, which is derived en- 
tirely from territorial sources and applied 
solely to territorial projects, are not paid 
from the Federal Treasury and are not 
SURO ee oie Bees ct ccccccen 

Road employees—Economy Act—fact that 
contributions in aid of road work are 
authorized to be received from other 
sources than the Federal Treasury does 
not exempt the employees nor the appro- 
priations involved from the provisions of 


Visas—transfer of unexpired visa from an 
expiring passport to a new passport with- 
out payment of prescribed fee is unauthor- 


ALLOWANCES: 
See Economy Act; Economy Act, amended. 
APPOINTMENTS: 

See Economy Act. 

Army officer—Chief of Infantry appointed 
by President when Senate not in session; 
subsequently confirmed by Senate for 
period of four years beginning with date 
of appointment; not entitled to pay and 
allowances after expiration of such four- 
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APPOINTMENTS— Continued. 

Effective date—Federal Radio Commis- 
sion—member whose commission expired 
Feb. 23, 1933, and whose commission on 
reappointment, after Senate confirma- 
tion, was not issued until Mar. 20, 1933, 
at which time he took the oath of office, is 
not entitled to compensation between 
Feb. 23 and Mar, 20, 1933................. 

Reappointments—Federal Radio Commis- 
sion—member whose commission expired 
Feb. 23, 1933, and whose commission on 
reappointment, after Senate confirma- 
tion, was not issued until Mar. 20, 1933, at 
which time he took the oath of office, is 
not entitled to compensation between 
Feb. 23 and Mar. 20, 1933................. 

Term of office—Army officer—Chief of In- 
fantry appointed by President when 
Senate not in session; subsequently con- 
firmed by Senate for period of four years 
béginning with date of appointment; not 
entitled to pay and allowances after ex- 
Piration of such four-year period........-- 

APPROPRIATIONS: 

Agriculture Department—Forest Service— 
‘‘Improvement of the National For- 
ests’”’—no prohibition against direct em- 
ployment of personnel under appropria- 
tion, supra, in Emergency Relief and 
Construction Act of 1932, who are sub- 
ject, so far as practicable, to 30-hour 
week prescribed in the statute for such 
personnel except executive, administra- 
tive, and supervisory, and rates of com- 
pensation of those employees not subject 
to classification act may be fixed on per 
diem, weekly, monthly, or annual basis- 

Availability—bonds, indemnity—no au- 
thority in Secretary of Agriculture to 
execute bonds binding United States to 
indemnify warehouses against losses 
arising from issuance of duplicate ware- 
ROIs ct io tects tbcccctesecse 

Century of Progress—Commission of the 
United States—expense appropriation in- 
applicable to procurement of calling cards. 

District of Columbia—public buildings— 
judgment against District of Columbia 
growing out of contract for construction 
of school building; extent to which con- 
struction appropriation applicable ---..... 

Fiscal year—motor-propelled passenger- 
carrying vehicles—in re procedure to be 
followed in the purchase of, under an 
annual appropriation act which limits the 
cost of such vehicles to not to exceed $750, 
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APPROPRIATIONS—Continued. 
except that where special requirements 
are necessary such exceptions shall be 
limited to not to exceed 10 per cent of the 
total expenditures for such vehicles pur- 
chased during the fiscal year 
Indefinite—furlough deductions—Econo- 
my Act—gross amount of an employee’s 
compensation (including furlough deduc- 
tions) is chargeable against indefinite ap- 
propriations and the furlough deductions 
are to be accounted for in the same man- 
ner as prescribed by instructions of July 

12, 1932, for handling such deductions 

chargeable to definite appropriations - __ _- 

Interior Department—National Park Serv- 
ice—motor-propelled passenger-carrying 
vehicles—in re procedure to be followed 
in the purchase of, under an annual ap- 
propriation act which limits the cost of 
such vehicles to not to exceed $750, except 
that where special requirements are 
necessary such exceptions shall be limited 
to not to exceed 10 per cent of the total 
expenditures for such vehicles purchased 
during the fiscal year 

Justice Department— 

“Defending suits in claims against the 
United States’’—Navy officer testifying 
as witness for Government in suit in 
Court of Claims during fiscal year 1932 
is entitled to actual expenses only under 
sec, 850, R. 8.,chargeable to appropria- 
tion, supra, rather than to “Fees of 
jurors and witnesses, United States 
courts,” both being equally available 
under the circumstances 

“Fees of jurors and witnesses, United 
States courts’’—Navy officer testifying 
as witness for Government in suit in 
Court of Claims during fiscal year 1932 
is entitled to actual expenses only under 
sec, 850, R. 3., chargeable to appropria- 
tion “‘ Defending suits in claims against 
the United States,” rather than to 
“Fees of jurors and witnesses, United 
States courts,’ both being equally 
available under the circumstances 

“ Salaries, Fees and Expenses of Marshals, 
U. 8. Courts”—applicable to trans- 
portation expenses of Federal prisoners 
who violate their parole 

Limitations—National Park Service—In re 
procedure to be fol.owed in the purchase of 
motor-propelled passenger-carrying vehi- 
cles under an annual appropriation act 
which limits the cost of such vehicles to 
not to exceed $750, except that where 
special requirements are necessary such 
exceptions shall be limited to not to ex- 
ceed 10 per cent of the total expenditures 
for such vehicles purchased during the 
ee ‘ 

Public buildings— 

District of Columbia—judgment against, 
growing out of contract for construc- 
tion of school building; extent to which 
construction appropriation applicable... 
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Public buildings—Continued. 
Economy Act— 

Fact that work has been undertaken by 
the administrative office by the use of 
day-labor forces does not constitute a 
contract within the meaning of sec. 
320 of act and the reduction of authori- 
zations required therein is applicable 
in cases where there has been made 
available a specific amount for a par- 
ticular project 

Funds made available for public build- 
ings by sec. 301 (a) (10), act July 21, 
1932, 47 Stat. 716, 718, are subject to 
the reduction of 10 per cent as pro- 
vided in sec. 320 of Economy Act_... 

Under sec. 320 of act, the 10 per cent re- 
duction in cost of public buildings and 
public improvements is for applica- 
tion to each project authorized rather 
than a reduction at that rate to a 
lump-sum appropriation made for 
several projects 

Equipment—portable fire extinguishers 
may not be purchased under appropria- 
tions for construction of public build- 


State Department—‘Transportation of 
Foreign Service officers’’—applicable to 
cost of leasing grave site for a definite 
period, or in perpetuity 

Transfers— 

Economy Act— 

Authority in sec, 317 of act to make 
transfers between different appropri- 
ations does not supersede or cancel 
authority in certain appropriations to 
make transfers between subitems of 
same appropriation 

Funds transferred from one appropria- 
tion to another pursuant to sec. 317 of 
act may not be used for purposes not 
authorized by the appropriation to 
WOE SIRENS eis tennetmceven 

Funds transferred under sec. 317 of 
Economy Act to an appropriation con- 
taining a limited amount for personal 
services at seat of Government will be 
available for any or all of the objects 
provided for, but no limitation in the 
appropriation for expenditure for any 
particular purpose may be exceeded 
by more than 15 per cent by reason of 
such transfer. ........- 

Unexpended—economy act-—-where an ap- 
propriation has been made available, 
among other things, for ‘‘rent of quarters 
in the District of Columbia, if space is not 
provided by the Public Buildings Com- 
mission,” and space is so provided, the 
amount estimated and appropriated for 
rent of quarters should remain unex- 


Vocational Education, Federal Board for— 
Retirement of State employees—Federal 
funds for vocational education are avail- 
able for payment to a State for salary of 
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APPROPRIATIONS—Continued. 

Vocational Education, Federal Board for— 
Continued. 

certain teachers, but not for any addi- 
tional amounts contributed by the 
State toward their retirement annuities. 
Vocational rehabilitation in Hawaii— 
Economy Act—under sec. 318 (c) of act, 
only $27,000 is available for vocational 
rehabilitation during fiscal year 1933, 
notwithstanding appropriation of $30,- 
000 for the purpose in another act of 
same date, June 30, 1932, 47 Stat. 452... 

War Department—“ Medical and Hospital 
Department, 1933’’—inapplicable to pay- 
ment of fees to retired medical officer of 
Army for physical examination of appli- 
cants for enlistment and enlisted men--- 

ARMY: 

See Medical treatment; Mileage; Pay. 

Contract surgeons are subject to provisions 
of economy act 

Recruits—physical examinations—appro- 
priation ‘“‘ Medical and Hospital Depart- 
ment, 1933,” inapplicable to payment of 
fees to retired medical officer of Army for 
physical examination of applicants for 
enlistment 

AUTOMOBILES: 

See Mileage; Transportation; Traveling ez- 

penses. 
AUTHORITY: 

See Departments and establishments, heads; 
Contracts. 

Delegation of—appointments—Century of 
Progress—in view of specific authority in 
sec. 3, act Feb. 8, 1932, 47 Stat. 40, for 
Commissioner of the United States to A 
Century of Progress to subdelegate his 
powers, if the commission should author- 
ize the commissioner to delegate to an 
assistant commissioner the power of 
appointing the necessary employees, ap- 
pointments so made would be legal in 
absence of other objection 

BONDS: 

Indemnity—warehouse receipts—no au- 
thority in Secretary of Agriculture to exe- 
cute bonds binding United States to in- 
demnify warehouses against losses arising 
from issuance of duplicate warehouse 


Surety—subrogation—where surety liqui- 
dates Government’s loss resulting from 
embezzlement of funds by employee, 
surety is entitled to employee’s unpaid 
salary, but not to amount to his credit in 
retirement fund 

BOOKS, PERIODICALS, AND NEWS- 
PAPERS: 

Not materials, articles, or supplies within 
sec. 2, act Mar. 3, 1933, 47 Stat. 1520, in- 
volving procurement of American-made 


BURIAL EXPENSES: 
Civilian employee of Army who died at his 
permanent station at a permanent mili- 
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tary hospital in United States did not die 
‘‘while on duty in the field’’ within mean- 
ing of act Mar. 9, 1928, 45 Stat. 251, and 
appropriations made pursuant to that 
act are not available for payment of 
burial expenses, except to extent neces- 
sarily incurred on account of indigency of 
employee in disposition of remains as a 
sanitary measure 

Payment, additional—where cost of burial 
of Foreign Service officer dying abroad is 
paid from public funds, there is no au- 
thority to revive the transaction after 
period of 15 years and make further pay- 
ment on account of leasing grave site for 
additional period of 100 years, or in per- 


Calling—procurement unauthorized under 
appropriation for expenses of Commis- 
sion of the United States to A Century of 


CENTURY OF PROGRESS: 
Calling cards—procurement unauthorized 
under appropriation for expenses of Com- 
mission of the United States to A Century 


Erroneously issued—bona fide holder— 
where Government check gets into hands 
of bona fide holder for value, payment 
may not be withheld on ground that, 
through mistake of fact, check was improp- 
erly issued. 


CIVIL SERVICE COMMISSION: 
Transfer of Personnel Classification Board 


CLASSIFICATION: 
Reallocations— 
Economy Act— 

Administrative reallocation of field 
position under sec. 2, Brookhart Act, 
is exclusively within administrative 
control, and any such reallocation 
based on substantially the same duties 
and responsibilities as of June 30, 1932, 
which would increase the salary rate 
of the employee, is an administrative 
promotion and prohibited during fis- 
cal year 1933 under sec. 202, economy 


Advancement in grade and salary of 
employee whose position has been 
reallocated by the Personnel Classifi- 
cation Board is not an administrative 
promotion and not prohibited by 


Change in status and duties of employee 
accompanied by administrative real- 
location downward in the position is 
not a promotion, nor does it constitute 
the creating or filling of a vacancy 
within the purview of the economy 
act, and may be accomplished with- 
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CLASSIFICATION—Continued. 
Reallocations—Continued. 


Page | COMPENSATION—Continued. 
Appointments—effective date—Federal 


Field service— 

Action of Secretary of War, May 4, 
1932, effective July 1, 1932, propos- 
ing to reallocate certain field em- 
ployees involving increase in com- 
pensation, is rendered inoperative 
by economy act, and there is no 
requirement during fiscal year 1933 
to fix salary rates of new appointees 
authorized under exceptions of that 
act above the existing rates for same 
or similar duties 

Change in status and duties of field 
employee accompanied by admin- 
istrative reallocation downward in 
the position is not a promotion, nor 
does it constitute the creating or 
filling of a vacancy within purview 
of economy act, and may be accom- 
plished without presidential action. 

Final reallocation, based on substan- 
tially same duties and responsibilities 
as of June 30, 1932, of an existing 
position in departmental services in 

District of Columbia or under gov- 

ernment of the District, made effec- 

tive during fiscal year 1933 by action 
of Personnel Classification Board, or 
on and after Oct. 1, 1932, by Civil 

Service Commission, which requires 

an increase in compensation of incum- 

bent does not constitute an admin- 
istrative promotion and is not pro- 
hibited by the act 


COLUMBIA INSTITUTION FOR THE 


DEAF: 
Economy act—effect of, on officers and 
employees 


COMMISSIONERS, UNITED STATES: 


Fees— 

Hearings—in case Of poor convicts, last 
day of regular sentence may not be 
treated as first day of 30 days’ addi- 
tional] confinement required to be serv- 
ed solely for nonpayment of fine, and 
fact that thirtieth day falls on Sunday 
provides no legal basis for holding 
hearing and discharging prisoners 
on twenty-ninth day. Payment of fees 
for premature hearings not authorized _- 

Transcripts—fee for ‘‘transcript of pro- 
ceedings, when required by order of 
court and transmission of original 
papers to court’; when authorized in 
proceedings for arrest and removal of 
offender into another district 


Radio Commission—member whose com- 
mission expired Feb. 23, 1933, and whose 
commission on reappointment, after Sen- 
ate confirmation, was not issued until 
Mar, 20, 1933, at which time he took the 
oath of office, is not entitled to compensa- 
tion between Feb. 23 and Mar. 20, 1933. 


Bailifls—per diems—payment for days 


when court not actually in session and the 
judge present and presiding, or present in 
chambers, may not be legalized by special 
taxation and approval by the President-. 


Disability—economy act, amended—pay- 


ments under act Sept. 7, 1916, 39 Stat. 742, 
as amended, are required to be reduced 
15 percent effective Apr. 1, 1933, whether 
injury sustained prior or subsequent 


Bailiff—appointment as special deputy 
marshal without compensation for sole 
purpose of conferring authority to serve 
process does not constitute him either 
an office or field deputy within act 
May 28, 1896, prohibiting an office or 
field deputy from receiving compensa- 
tion as bailiff. 

Fractional parts of same day—limitation 
of $2,000 is not applicable in case of two 
employments which did not overlap. -..- 

Marshal, deputy—appointment of bailiff 
as special deputy marshal without com- 
pensation for sole purpose of conferring 
authority to serve process does not con- 
stitute him either an office or field 
deputy within act May 28, 1896, pro- 
hibiting an office or field deputy from 
receiving compensation as bailiff 


Resignation—where resignation 


accepted to take effect at a future date, 
and employee was notified, his service 
terminated on that date, and subsequent 
letter from department purporting to 
change effective date to a later date did 
not restore employee to the service 


Withholding—contractor—failure of con- 


tractor or subcontractor to pay prevail- 
ing rate of wages does not authorize with- 
holding compensation earned by con- 
tractor in completing contract work 


CONFERENCES: 
General Disarmament Conference at Ge- 


neva—officials and employees of Ameri- 
can delegation are entitled, beginning 
July 1, 1932, to subsistence expenses only 


COMPENSATION: at rates provided in secs. 207 and 208 of 

See Economy Act; Economy Act, amended. economy act 

For joint-service pay act, see Pay. CONTRACTORS: 

After death—clerks of district court—where Compensation—withholding—failure of con- 
office remained vacant after death of tractor or subcontractor to pay prevail- 
clerk from Jan. 19 to Apr. 1, when his ing rate of wages does not authorize with- 
successor assumed the duties of the office, holding compensation earned by con- 
there is no authority to pay administrators tractor in completing contract work _..... 
of estate any salary asserted to have Unauthorized, pending settlement by con- 
accrued after day of death 
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CONTRACTS: 
Agriculture Department—foreign-made 


Page | CONTRACTS—Continued. 
Disputes—wages— 


products—books, periodicals, and news- 
papers are not materials, articles, or sup- 
plies within sec. 2, act Mar. 3, 1933, 47 


Architect of the Capitol—damages, actual— 
it appearing from whole context of con- 
tract that possible delays in work by the 
Government were contemplated, with- 
out allowance of additional compensa- 
tion to contractor, such delays do not con- 
stitute a breach of contract, and Govern- 
ment not liable for additional cost in- 
curred by contractor where not estab- 
lished that delays were so unreasonable 
as to be beyond contemplation of con- 


Authority—where statute requires prepa- 

ration of certain statistical data by Com- 

missioner of Naturalization, such work 
may not be performed by contracting 
with a non-Government agency 

Damages, actual— 

Delays by contractor—where contractor 
failed to obtain permit from a railroad 
company to place a sewer main under 
its tracks, and the Government subse- 
quently by negotiations obtained the 
permit, there is no authority to reim- 
burse contractor for any expenditures 
or losses in connection with contract 
work, as for either extra work or dam- 
ages, resulting from delay in securing 


Delays by Government—it appearing 
from whole context of contract that 
possible delays in work by the Govern- 
ment were contemplated, without al- 
lowance of additional compensation to 
contractor, such delays do not consti- 
tute a breach of contract, and Govern- 
ment not liable for additional costs 
incurred by contractor where not es- 
tablished that delays were so unreason- 
able as to be beyond contemplation of 


Damages, liquidated— 

Defaulting contractors—where right of 
contractor to proceed is terminated and 
surety elects to complete the work, it 
must do so in accordance with contract 
terms or be charged liquidated damages 
for delay in such completion........... 

Judgment against District of Columbia 
growing out of contract for construction 
of schoo] building may be paid from 
construction appropriation only to ex- 
tent judgment is in payment of portion 
of contract price determined by the 
judgment to have been erroneously 
withheld as liquidated damages 

Discounts—taxes, Federal—discount for 

prompt payment for gasoline should be 

taken on entire amount paid, including 
amount added to cover the tax 


Neither contracting officer nor the Secre- 
tary of Labor is authorized in adjusting 
wage disputes to impose any liability 
therefor on appropriated moneys, and 
a contractor is not entitled to any sum 
as wages paid pursuant to such adjust- 
ment in excess of what are in fact 
alleged to be the prevailing rates, nor 
are mechanics and laborers entitled to 
any sum as wages alledged to have been 
paid less than such rates 

Withholding of part of contract price 
pending settlement by contractor of 
wage claims unauthorized 


District of Columbia— 


Damages, liquidated—judgment against 
District growing out of contract for con- 
struction of school building may be paid 
from construction appropriation only 
to extent judgment is in payment of 
portion of contract price determined by 
the judgment to have been erroneously 
withheld as liquidated damages... .... 

Taxes, excise—not material whether 
manufacturers’ excise taxes imposed by 
revenue act of 1932 should be included 
in gross amount to be paid, or whether 
they may be stated as a separate item 
and included in net amounts to be paid 
contractor, but in no case is amount of 
tax to be paid in addition to bid price 
unless bid specifically so provides..._.. 


Foreign-made products— 


All contracts by the General Supply 
Committee, entered into before, or 
after, the beginning of the fiscal year to 
which applicable, must comply with 
the laws applicable to the appropria- 
tions for such fiscal year, and no deliv- 
eries may be accepted and paid for from 
appropriated funds which are not in 
accordance with the law of the appro- 
priations to be charged 

Bids of foreign manufacturers should be 
disregarded unless the excess cost of 
articles of American manufacture is 


Books, periodicals, and newspapers are 
not materials, articles, or supplies 
within sec. 2, act Mar. 3, 1933, 47 Stat, 


Emergency purchases; statement to be 
furnished showing efforts of purchasing 
officer to carry out intent and purpose 
of act requiring that preference be given 
to domestic articles 

Under sec. 5, act July 5, 1932, 47 Stat. 580; 
act Mar. 8, 1932, 47 Stat. 62; and sec. 4, 
act June 30, 1932, 47 Stat. 473, appropri- 
ations to which these and similar laws 
are applicable may not be charged with 
the cost of foreign articles unless the 
interests of the United States wil] not 
permit the purchase of articles of the 
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growth, production, or manufacture of 
the United States and the cost of such 
domestic articles is not unreasonable-.. 


Increased costs— 


Delays— 

Building construction; where contrac- 
tor failed to obtain permit from a rail- 
road company to place a sewer main 
under its tracks, and the Government 
subsequently by negotiations ob- 
tained the permit there is no author- 
ity to reimburse contractor for any 
expenditures or losses in connection 
with the contract work, as for either 
extra work or damages, resulting from 
the delay in securing the permit 

Steps and walks; it appearing from 
whole context of contract that possi- 
ble delays in the work by the Gov- 
ernment were contemplated, with- 
out allowance of additional compen- 
sation to contractor, such delays do 
not contsitute a breach of contract, 
and the Government is not liable for 
additional costs incurred by contrac- 
tor where not established that the 
delays were so unreasonable as to be 
beyond the contemplation of contract. 

Suspension of work—building construc- 
tion; where Government reserved right 
to suspend work and provided for 
changes therein and an adjustment in 
price to cover increase or decrease re- 
sulting therefrom, payment is not 
authorized in addition to amount 
agreed upon for the required changes, 
as increased costs alleged incurred 
while work was suspended 

Taxes, Federal— 

Automobile parts; not material whether 
manufacturers’ excise taxes imposed 
by Revenue Act of 1932 should be in- 
cluded in gross amount to be paid, or 
whether they may be stated as a sepa- 
rate item and included in net amounts 
to be paid contractor, but in no case 
is amount of tax to be paid in addition 
to bid price unless bid specifically so 


Gasoline; United States as contractor is 
not responsible for its acts in sovereign 
capacity, and contract for delivery of 
gasoline, without stipulation as to 
payment of tax should one be im- 
posed, may not be amended so as to 
obligate Government to pay tax in 
addition to contract price, in case of 
contracts entered into after May 1, 
1932, where the law imposing the tax 
provided that, as to contracts made 
before that date, for delivery of gaso- 
line after tax takes effect, the burden 
of paying the tax shal] rest on vendee 


Page | CONTRACTS—Continued. 
Increased costs—Continued. 
Taxes, Federal—Continued. 

Oil, lubricating; while contract may 
contain stipulation that in addition 
to named prices the Government will 
pay an amount equivalent to any 
Federal excise taxes imposed on the 
sale of supplies to the United States, 
the additional amount may not be 
paid unless in fact the taxes are ap- 
plicable and collectible on the sale. 
Whether such a tax is applicable to a 
particular sale is for determination by 
the Commissioner of Internal Reve- 


Labor Department—Naturalization, Bu- 
reau of—where statute requires prepara- 
tion of certain statistical data by Com- 
missioner of Naturalization, such work 
may not be performed by contracting with 
a non-Government agency 

Panama Canal—T axes, Federal—while con- 
tract for lubricating oil may contain stipu- 
lation that in addition to named prices 
the Government will pay an amount 
equivalent to any Federal excise tax im- 
posed on the sale of supplies to the United 
States, the additional amount may not 
be paid unless in fact the taxes are appli- 
cable and collectible on the sale. Whether 
such tax is applicable to a particular sale 
is for determination by the Commissioner 
of Internal Revenue 

Payments—withholding—failure of contrac- 
tor or subcontractor to pay prevailing rate 
of wages does not authorize withholding 
compensation earned by contractor in 

207 completing contract work 

Permits — delays — building construction; 
where contractor failed to obtain permit 
from a railroad company to place a sewer 
main under its tracks, and the Govern- 
ment subsequently by negotiations ob- 
tained the permit, there is no authority 
to reimburse contractor for any expendi- 
tures or losses in connection with the con- 
tract work, as for either extra work or 
damages, resulting from the delay in se- 


Post Office Department— 

Air mail—Postmaster General may issue 
route certificates for existing air-mail 
contracts and modify, consolidate, and 
extend air-mail routes, and also curtail 
such routes or extensions as the needs 
of the service may require 

Taxes, Federal—United States as con- 
tractor is not responsible for its acts in 
sovereign capacity, and contract for 
delivery of gasoline, without stipula- 
tion as to payment of tax should one be 
imposed, may not be amended so as to 
obligate Government to pay tax in ad- 
dition to contract price, in case of con- 
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CONTRACTS—Continued. Page | CONTRACTS—Continued. 
Post Office Department—Continued. Subject matter—Continued. 


tracts entered into after May 1, 1932, 
where the law imposing the tax pro- 
vided that, as to contracts made, before 
that date, for delivery of gasoline after 
tax takes effect, the burden of paying 
the tax shall rest on vendee instead of 


Smithsonian Institution—National Mu- 
seum—foreign-made products—Bids of 
foreign manufacturers should be disre- 
garded unless the excess cost of articles of 
American manufacture is unreasonable. . 
Sovereign capacity—taxes—gasoline— 
United States as contractor is not responsi- 
ble for its acts in soverign capacity, and 
contract for delivery of gasoline, without 
stipulation as to payment of tax should one 
be imposed, may not be amended so as to 
ovligate Government to pay tax in addi- 
tion to contract price, in case of contracts 
entered into after May 1, 1932, where the 
law imposing the tax provided that, as to 
contracts made before that date, for de- 
livery of gasoline after tax takes effect, 
the burden of paying the tax shall rest on 
vendee instead of vendor 

Specifications—cash allowances—Economy 
Act—where contracts for construction 
work had been let prior to June 30, based 
on existing authorizations and containing 
stipulations for cash allowances, such al- 
lowances are not required to be reduced 10 
per cent under sec. 320 of act, but any 
changes under said contracts or savings in 
such cash allowances are subject to said 


State Department—specifications—cash al- 
lowances—Economy Act—where con- 
tracts for construction work had been let 
prior to June 30, 1932, based on existing 
authorizations and containing stipulations 
for cash allowances, such allowances are 
not required to be reduced 10 per cent un- 
der sec. 320 of act, but any changes under 
said contracts or savings in such cash al- 
lowances are subject to said section 

Subject matter— 

Air mail—Postmaster General may issue 
route certificates for existing air mail 
contracts and modify, consolidate, and 
extend air mail routes, and also curtail 
such routes or extensions as the needs of 
the service may require. 

Automobile parts— 

In determining lowest bidder, taxes 
charged should be considered for com- 
parative purposes. 

Not material whether manufacturers’ 
excise taxes imposed by Revenue Act 
of 1932 should be included in gross 
amount to be paid, or whether they 
may be stated as a seperate item and 
included in net amounts to be paid 


Automobile parts—Continued. 
contractor but in no case is amount of 
tax to be paid in addition to bid price 
unless bid specifically so provides... 

Building construction— 

Failure of contractor or subcontractor 
to pay prevailing rate of wages does 
not authorize withholding compensa- 
tion earned by contractor in complet- 
ing contract work 

Judgment against District of Columbia; 
extent to which construction appro- 
priation applicable. 


Neither contracting officer nor the Sec- 
retary of Labor is authorized under 
act Mar. 3, 1931, 46 Stat. 1494, in ad- 
justing wage disputes between con- 
tractors and laborers to impose any 
liability therefor on appropriated 
moneys, and a contractor is not en- 
titled to any sum as wages paid pur- 
suant to such an adjustment in excess 
of what are in fact alleged to be the 
prevailing rates of wages, nor are me- 
chanics and laborers entitled to any 
sum as wages alleged to have been 
paid less than such prevailing rates _- 

Where contractor failed to obtain per- 
mit from a railroad company to place 
&@ sewer main under its tracks, and 
the Government subsequently by 
negotiations obtained the permit, 
there is no authority to reimburse 
contractor for ahy expenditures or 
losses in connection with the contract 
work, as for either extra work or dam- 
ages, resulting from the delay in se- 
curing the permit 

Where Government reserved right to 
suspend work and provided for 
changes therein and an adjustment 
in price to cover increase or decrease 
resulting therefrom, payment is not 
authorized in addition to amount 
agreed upon for the required changes, 
as increased costs alleged incurred 
while work was suspended 

Where right of contractor to proceed is 
terminated and surety elects to com- 
plete the work, it must do so in ac- 
cordance with contract terms or be 
charged liquidated damages for delay 
in such completion 

Withholding of part of contract price 
pending settlement by contractor of 
wage claims unauthorized 

Cards, tabulating; counting, sorting— 
where statute requires preparation of 
certain statistical data by commis- 
sioner of naturalization, such work 
may not be performed by contracting 
with a non-Government agency 
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Gasoline— 






Importer or producer of gasoline is not 
exempt from Federal tax of 1 cent per 
gallon upon sales to Federal agencies, 
and such agencies are not excused fr»m 
payment of the tax in the form of an 
addition to the purchase price of the 
gasoline unless purchased under a 
contract fixing the price to be paid, 
in which case no addition to the con- 
tract price is authorized 


No authority under Revenue Act of 
1932 for any department or establish- 
ment of the Government to provide 
by contract or otherwise that the tax 
on gasoline shall be paid by the United 
States; and a discount offered for 
prompt payment should be taken on 
entire amount paid, including amount 
added to cover the tax 


















United States as contractor is not re- 
sponsible for its acts in sovereign ca- 
pacity, and contract for delivery of 
gasoline, without stipulation as to 
payment of tax should one be imposed, 
may not be amended so as to obligate 
Government to pay tax in addition to 
contract price, in case of contracts 
entered into after May 1, 1932, where 
the law imposing the tax provided 
that, as to contracts made before that 
date, for delivery of gasoline after tax 
takes effect, the burden of paying the 
tax shall rest on vendee instead of 
vendor 








Microscope—bids of foreign manufactur- 
ers should be disregarded unless the 
excess cost of article of American manu- 
facture is unreasonable. - . 






Oil, lubricating—while contract may con- 
tain stipulation that in addition to 
named prices the Government will pay 
an amount equivalent to any Federal 
excise taxes imposed on the sale of sup- 
plies to the United States, the additional 
amount may not be paid unless in fact 
the taxes are applicable and collectible 
on the sale. Whether such a tax is ap- 
plicable to a particular sale is for deter- 
mination by the Commissioner of In- 
EEE ENTE LE 


Steps and walks—Capitol grounds—it ap- 
pearing from the whole context of the 
contract that possible delays in the work 
by the Government were contemplated, 
without allowance of additional com- 
pensation to the contractor, such delays 
do not constitute a breach of contract, 
and the Government is not liable for ad- 
ditional] costs incurred by the contractor 
where not established that the delays 
were so unreasonable as to be beyond 
the contemplation of the contract 























nd Nace ie i Bre 





















INDEX DIGEST 


Page | CONTRACTS—Continued. 


278 


317 


211 


Termination— 
Air mail—Postmaster General may cur- 
tail air-mail routes or extensions thereof 
as the needs of the service may re- 


Default—where right of contractor to pro- 
ceed is terminated and surety elects to 
complete the work, it must do so in ac- 
cordance with contract terms or be 
charged liquidated damages for delay in 
SORTER. .ccnscdenivesenccesinn 

Treasury Department— 

General Supply Committee— 
Foreign-made goods— 

All contracts by the General Supply 
Committee, entered into before, or 
after, the beginning of the fiscal year 
to which applicable, must comply 
with the laws applicable to the ap- 
propriations for such fiscal year, and 
no deliveries may be accepted and 
paid for from appropriated funds 
which are not in accordance with 
the law of the appropriations to be 


Under sec. 5, act July 5, 1932, 47 Stat. 
580; act Mar. 8, 1932, 47 Stat. 62; and 
sec. 4, act June 30, 1932, 47 Stat. 473, 
appropriations to which these and 
similar laws are applicable may not 
be charged with the cost of foreign 
articles unless the interests of the 
United States will not permit the 
purchase of articles of the growth, 
production, or manufacture of the 
United States and the cost of such 
domestic articles is not unreason- 


Veterans’ Administration— 


Damages—actual—delays by contrac- 
tor—where contractor failed to obtain 
permit from a railroad company to place 
& sewer main under its tracks, and the 
Government subsequently by negotia- 
tions obtained the permit, there is no 
authority to reimburse contractor for 
any expenditures or losses in connection 
with the work, as for extra work or dam- 
ages resulting from delay in securing 
permit... 

Damages, 
tractor—where right of contractor to 
proceed is terminated and surety elects 
to complete the work, it must do so in 
accordance with contract terms or be 
charged liquidated damages for delay in 
such completion aaa ; 

Increased costs—where Government re- 
served right to suspend work and pro- 
vided for changes therein and an ad- 
justment in price to cover lacrease or 
decrease resulting therefrom, payment 
is not authorized in addition to amount 
agreed upon for the required changes, as 
increased costs alleged incurred while 

work was suspended........... — 
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CONTRACTS— Continued. 

Wage stipulation— 

Disputes— 

Neither contracting officer nor the Sec- 
retary of Labor is authorized in ad- 
justing wage disputes to impose any 
liability therefor on appropriated 
moneys, and a contractor is not en- 
titled to any sum as wages paid pur- 
suant to such an adjustment in excess 
of what are in fact alleged to be the 
prevailing rates, nor are mechanics 
and laborers entitled to any sum as 
wages alleged to have been paid less 
Ses BG TIN csbdccendectedicn- 

Withholding of part of contract price 
pending settlement by contractor of 
wage claims unauthorized 

War Department— 

Discounts should be taken on entire 
emount paid, including amount added 
to cover Federal tax. .................- 

Foreign-made products—emergency pur- 
chases; statement to be furnished show- 
ing efforts of purchasing officer to carry 
out intent and purpose of act requiring 
that preference be given to domestic 
RR bcciirscemcbstctucteecceedesseds 

Payments—failure of contractor or sub- 
contractor to pay prevailing rate of 
wages does not authorize withholding 
compensation earned by contractor in 
completing the work..................-. 

Wage disputes—neither contracting offi- 
cer nor the Secretary of Labor is author- 
ized in adjusting wage disputes to im- 
pose any liability therefor on appropri- 
ated moneys, and a contractor is not en- 
titled to any sum as wages paid pur- 
suant to such adjustment in excess of 
what are in fact alleged to be the pre- 
vailing rates, nor are mechanics and 
laborers entitled to any sum as wages 
alleged to have been paid less than such 
Ge dae eich cknces cect debae tees 

COURTS: 

Bailiffs—Sunday compensation—per diem 
not authorized for services in connection 
with custody of petit jury over Sunday 
when court not actually in session, with 
Judge present in court or in chambers... 


Clerks—compensation after death—where 
office remained vacant after death of clerk 
from January 19 to April 1, when his suc- 
cessor assumed the duties of the office, 
there is no authority to pay administra- 
tors of estate any salary asserted to have 
accrued after date of death 


Costs—judgments—against collector of in- 
ternal revenue, for refund of taxes errone- 
ously collected; stipulated interest and 
costs are part of amount recovered against 
collector, for payment of which the 
United States became liable when court 
granted certificate of probable cause_..... 


COURTS—Continued. 
Judgments— 

Contracts—judgment against District of 
Columbia growing out of contract for 
construction of school building; extent 
to which construction appropriation 
applicable 

Internal revenue taxes—judgment against 
collector for refund of taxes erroneously 
collected; stipulated interest and costs 
are part of amount recovered against 
collector, for payment of which the 
United States became liable when court 
granted certificate of probable cause... 

27 | CUSTOMS SERVICE: 
Employees—Economy act—storekeepers in 
the Customs Service, and customs em- 
27 ployees in Puerto Rico and the Virgin 
Islands whose salaries are not paid from 
the Federal Treasury, are not subject to 
5-day week, legislative furlough, or com- 
pensation deductions._.................. 
Informers—rewards—payment for informa- 
tion of violations of customs laws is not 
authorized where such information leads 
to collection of duties on coffee imposed 
by laws of legislature of Puerto Rico and 
which accrue to the benefit of the island 


Page 


DECISIONS: 

Informal expression of opinions by any offi- 
cer or employee of the General Accounting 
Office does not constitute official action, 
and under no circumstances can such 
opinions be recognized as controlling the 
action of the office in any matter that may 
come before it for official determination... 

DELEGATION OF AUTHORITY: 

Appointments—Century of Progress—in 
view of specific authority in sec. 3, act 
Feb. 8, 1982, 47 Stat. 40, for Commissioner 
of the United States to A Century of 
Progress to subdelegate his powers, if the 
commission should authorize the com- 

27 missioner to delegate to an assistant 
commissioner the power of appointing 
the necessary employees, appointments so 
made would be legal in absence of other 
objection 

DEPARTMENTS AND ESTABLISH- 
MENTS: 

Heads— 

Authority 

Agriculture Department—no authority 
in Secretary to execute bonds binding 
United States to indemnify ware- 
houses against losses arising from issu- 
ance of duplicate warehouse receipts 

Labor Department—Secretary bas no 
authority under act Mar. 3, 1931, 46 
Stat. 1404, in adjusting wage disputes 
between contractors and laborers to 
impose any liability therefor on 
appropriated moneys............. 

Post Office Department— Postmaster 
General may issue route certificates 
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DEPARTMENTS AND ESTABLISH- 

MENTS—Continued. 

Heads—Continued. 
Authority—Continued. 

for existing air mail contracts and 
modify, consolidate, and extend air 
mail routes, and also curtail such 
routes or extensions as the needs of the 
service may require 

Services between. See Economy Act. 

Transfer of activities—Economy act— 
Personnel Classification Board to Civil 
Service Commission. 

DISMISSALS: 

Economy Act— 

Administrative furloughs when necessary 
to keep within appropriations do not 
constitute reductions in personnel 
within purview of sec. 213 

“Class to be reduced” pursuant to sec. 
213 of act has reference to all employees 
performing work of same general charac- 
ter in the particular service, notwith- 
standing they may be classified for com- 
pensation purposes in different grades. 

Provision in sec. 213 of act requiring 
preference, when reducing force, to be 
given to persons other than married 
persons residing with husband or wife 
where either is in the service of the 
United States or the District of Colum- 
bia, prescribes mainly a rule and policy 
to be followed in reducing the force of 
Federal employees to keep within the 
limits of appropriations, and does not 
involve a matter upon which the 
General Accounting Office is authorized 
to render a decision 

DISTRICT OF COLUMBIA: 

Employees—Economy Act exemptions— 
employees paid wholly from miscellane- 
ous trust fund deposits are exempted from 
5-day week and furlough provisions of act, 
and from suspension of annual leave with 
PAY..-.--..-.------- 2-2-2 2 -- 20 - ene eee 

School construction—judgment against 
District of Columbia; extent to which 
construction appropriation applicable__.. 

DUTY: 

Delegation of—where statute requires 
preparation of certain statistical data by 
Commissioner of Naturalization, such 
work may not be performed by contract- 
ing with a non-Government agency 

ECONOMY ACT: 

See Appropriations; Classification; Dismiss- 
als; Mileage; Retirement; Subsistence; Sub- 
sistence allowance; Sundays 'and holidays; 
Transportation; Traveling expenses; Wit- 
nesses. 

Allowances— 

Furloughs—legislative— 

Employee subject to legislative fur- 
lough must have deducted from his 
cash compensation for the year not 
only 84% per cent of his total salary 
(including allowances in kind) but 


ECONCMY ACT —Continued. 


Allowances—Continued. 
Furloughs—legislative—Continued. 
also the full fixed value of quarters 
occupied by or reserved for him dur- 
ing absence on legislative furlough-_- 
Legislative furlough and percentage 
reductions in compensation required 
by act should be based on gross annual 
compensation rate of employees re- 
ceiving compensation partly in cash 
and partly in allowances furnished in 


105, 187 


Where there is deducted from gross 
compensation each month a full value 
of quarters furnished in kind, and in 
addition the proper amount for legis- 
lative furlough computed on gross 
compensation including quarters 
allowance, no further deduction for 
quarters during time absent on 
legislative furlough is necessary 

In kind—temporary employees receiving 
subsistence in kind as part of compensa- 
tion; basis for deductions from compen- 
sation and impounding thereof 

Naval Reserve (Fleet)—retired mem- 
bers—payment of allowance of $15.75 

per month not precluded by sec. 201 

of act after 30 years’ service 

Promotions, administrative—any adjust- 
ment or manipulation in salary or value 
of allowance rates during fiscal year 

1933, or while provisions of economy act 

now existing are in force, resulting in 

continued furnishing of same allowances 
and in addition an increase in amount of 
cash paid employee, is an administra- 
tive promotion and prohibited by the 


In kind—temporary employees receiv- 
ing subsistence in kind as part of 
compensation; basis for deductions 
from compensation and impounding 


Navy officer— 
Not entitled to increased subsistence 
allowances by reason of passing into 
a higher pay period during fiscal 


Not entitled to subsistence allowance 
during period of absence on leave 
without pay in excess of 24 days’ 
legislative furlough 

Appointments— 

Century of Progress—in view of specific 
authority in sec. 3, act Feb. 8, 1932, 47 
Stat. 40, for Commissioner of the United 
States to A Century of Progress to sub- 
delegate his powers, if the Commission 
should authorize the commissioner to 
delegate to an assistant commissioner 
the power of appointing the necessary 
employees, appointments so made 
would be legal in absence of other 
objection 
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Appointments—Continued. Appointments—Continued. 
Emergencies— Retroactive—application of act may not 


Term “emergency * * * positions” 
as used in clause (b), sec. 203, may be 
defined to mean positions the immedi- 
ate filling of which is rendered neces- 
sary because of a sudden or unex- 
pected exigency of the service. 

Where vacancies in certain essential 
positions at hospitals, such as nurses, 
attendants, etc., create a sudden or 
unexpected exigency in the service, 
because of the nature of the work, the 
appointment may be made as an 
emergency position without written 
authorization or approval by the 
President, but there should be sub- 
mitted with the pay roll or voucher 
covering the first salary payment a 
signed statement of the facts showing 
the emergency making the immediate 
action absolutely necessary 

Furloughs, administiative—appointment 

to permanent position of employee on 

administrative furlough terminates fur- 
lough, leaving position vacant and re- 
quiring impounding of salary of vacant 
position for remainder of fiscal year or 
until filled by presidential authority... 


New— 


Architect of the Capitol—filling of new 
positions; how accomplished 

Presidential approval of creation of new 
‘‘absolutely essential positions” 
carries with it presidential approval of 
the filling of such positions by pro- 
motion or transfer of employees al- 
ready in the service in a lower grade-. 

Salary of new appointee to position the 
salary rate of which has been reduced 
under provisions of sec. 107 of act is 
saved from further reduction under 
other provisions of the act by sec. 
105 (e) thereof 

Where a new hospital or facility, or an 
addition to an existing hospital or 
facility is to be opened, the personnel 
essential to the operation thereof may 


be avoided by appointment prior to 
July 1, 1932, in connection with posi- 
tion vacant at close of business June 30, 


Temporary— 


Appointment made under civil-service 
rule or regulation specifically classify- 
ing the position as temporary should 
be regarded as temporary in applying 
leave laws and regulations 

Except as to positions so classified, the 
temporary character of an appoint- 
ment or employment in a Schedule A 
position would depend on other ele- 
ments than fact that position is listed 
under said schedule 

If position occupied by employee is tem- 
porary and has been properly filled 
without presidential authority or ap- 
proval, it is lawful to appoint same 
employee to separate and distinct 
temporary position with different 
duties, even at increased compensa- 
tion, without presidential authority 
or approval 

Mere fact that appointment is made 
under civil-service Rule II, sec. 10, 
does not constitute same a temporary 
appointment 

Where appointment is made as a regular 
or permanent appointment under 
conditions with respect to which civil- 
service rules and the regulations of 
the administrative department au- 
thorize regular or permanent appoint- 
ments, the employee will not be re- 
garded as a temporary employee 

Where employee was given adminis- 
trative furlough in preference to a 
discharge, his subsequent appoint- 
ment to an excepted temporary or 
seasonal position at a higher rate of 
compensation than he had received 
under his regular appointment is not 
to be prohibited as an administrative 


be employed only under exception Columbia Institution for the Deaf—officers 
(b), sec. 203, upon written authoriza- and employees of; effect of act on 
tion or approval by the President... 23 Com pensation— 

Where need for appointment can be Alaska C Fund—Salaries of deputy 


known in advance, or where delay in 
making appointment would result in 
no more serious consequence than 
imposing of not unreasonable addi- 
tional or overtime work or the accu- 
mulation of work that may be done 
later, the vacancy may be filled only 
upon written authorization or ap- 
proval by the President 

Retired personnel—authority of Secre- 
tary of the Treasury to employ outside 
professional or technical services does 
not permit reemployment of retired 


clerks of district courts paid from fund 
are subject to 84% per cent reduction. -- 


Alaska Fund—employees paid from said 


fund, which is derived entirely from 
Territorial sources and applied solely to 
Territorial projects, are not paid from 
the Federa] Treasury and are not sub- 


Part-time employees—method pre- 
scribed by sec. 104 (c) ofact, for deter- 
mining the annual rate of compensa- 
tion under Title I of the act is for 
application whenever an employee 
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Annual rate—Continued. 
upon a per hour or per diem basis is 
subject to intermittent or part-time 
employment which may or may not 
equal a full year, but is not necessarily 
for application when there is some 
definite limitation fixed by statute 
to the amount of compensation that 
may be received during the year._... 

School teachers—subject to reduction 
in compensation where they work 
only 9 months a year and are paid 
nine-twelfths of an annual rate of 
compensation, if such annual rate is 
eee Gee SE ee... = 5. 

Arbitration boards—salary rates of all 
neutral members of arbitration board 
and of al] members of emergency boards, 
should be fixed at rates not in excess of 
those paid prior to July 1, 1932, sub- 
ject to the 8% or 10 per cent reduction, 

such percentage reductions to be im- 

ids eoseededeincoasliddeubeian 

Census Bureau employees— 

Only those special agents whose com- 
pensation as fixed in contracts of 
employment is in excess of $1,000 per 
annum are subject to reduction in 
Sb seccctadcscccccccscrnce 

Permanent employees now on tempo- 
rary roll may be retransferred to the 
permanent rol] and paid the compen- 
sation formerly received in the per- 
manent position, plus any increase 
that the Brookhart Act would have 
given them had they continued on 
the permanent roll__................- 

Clerk of court, deputy—ff fees claimed by 
United States commissioner, when 
added to salary as deputy clerk of court 
will exceed $1,000 per annum or $250 per 
quarter, the aggregate must be reduced 
by 8% per cent, or such lesser amount 
as will reduce the aggregate compensa- 
tion to $1,000 per annum or $250 per 


Commissioner, United States—if fees 
claimed by commissioner, when added 
to salary as deputy clerk of court will 
exceed $1,000 per annum or $250 per 
quarter, the aggregate must be reduced 
by 8% per cent, or such lesser amount as 
will reduce the aggregate compensation 
to $1,000 per annum or $250 per quarter. 
Contract employees—Census Burean— 
only those special agents whose com- 
pensation as fixed in contracts of em- 
ployment is in excess of $1,000 per 
annum are subject to reduction in com- 
dictate dette aenadtce 

Contributions to— 

Coast and Geodetic Survey employees 
—as amounts contributed by States 
of approximately 25 per cent of cost of 
certain work performed by the survey 

are not for the compensation of any 
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particular employees as a whole, their 
salaries are subject to deduction under 
the act and the saving must be im- 
Forest Service employees— Where com- 
pensation is paid partly from appro- 
priated funds and partly from dona- 
tions or contributions from private 
sources, the employees are officers or 
employees of the Federal Government 
and deductions and impounding re- 
quired under act should be based on 
total salary rate, including any 
amount that may be paid from such 
donations or contributions.........- 


Cooperative employees— 


Eight and one-third per cent reduction; 
when to be made where entire amount 
of salary is paid by Federal Govern- 
ment from appropriated funds over a 
definite period of time, and from 
State or private sources over other 
separate and distinct periods of time. 


Forest Service; where compensation is 
paid partly from appropriated funds 
and partly from donations or con- 
tributions from private sources, the 
employees are officers or employees of 
the Federal Government and deduc- 
tions and impounding required under 
act should be based on total salary 
rate, including any amount that may 
be paid from such donations or con- 
ion dictentennieneqnenceniane 


Customs Service employees—storekeepers 


in the Customs Service, and customs 
employees in Puerto Rico and the 
Virgin Islands whose salaries are not 
paid from the Federal Treasury, are not 
subject to compensation deductions. -- 


Disability—Computation of; monthly 


rate of pay of employee injured dur- 
ing fiscal year 1933; how determined. 
During period disability compensation 
is paid by Employees’ Compensation 
Commission, after expiration of all 
sick leave and the three waiting days, 
employee is in a nonpay status in 
civilian position and such period may 
not be considered as legislative fur- 
lough by administrative office but 
only as leave without pay. Amount 
of legislative furlough imposed on 
employee during entire fiscal year 
may be reduced proportionately at 
rate of two days per month for period 
on leave without pay during which 
disability compensation is received .- 
If beneficiary under Employees’ Com- 
pensation Act has had disability 
compensation withheld for the three 
waiting days after all sick leave ex- 
hausted during fiscal year 1933, as re- 
quired under act, the Employees’ 
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Compensation Commission need not 

concern itself with question whether 

said waiting days are to be regarded 
as legislative furlough, leave without 
pay, or otherwise 

Double— 

Civilian employee with compensation 
—at rate less than $2,500 per annum 
may not be employed under another 
department or office of the Govern- 
ment during administrative furlough 
if combined rate under two positions 
exceeds $2,000 per annum 

Civilian employee with salary of $2,500 
per annum, or more, may not be em- 
ployed in any other position with 
compensation attaching during ad- 
ministrative furlough 

Retired pay and civilian compensa- 

tion— 

Combined rate of compensation in 
civilian position and retired pay for 
commissioned service being limited 
to $3,000, retired pay of enlisted 
men should not be reduced below 
what would be received for enlisted 
service only 

For any period an officer or employee 
is in a nonpay status in his civilian 
office or position other than when 
on legislative furlough, the restric- 
tion in act limiting to combined 
rate of $3,000 per annum the receipt 
of salary of civilian position or office 
and retired pay is not applicable, 
but payment of full amount of re- 
tired pay less 844 per cent reduction 
int en iat a Se ~n 

In applying the limitation of $3,000 
per annum under sec. 212 of act, it is 
the rate of compensation which 
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Foreign Service officers—ambassador: 
and ministers, if not subject to furlough 
provisions of act, will be subject to re- 
duction in compensation required by 
the act 

Fractions ofa cent may not be disregarded 
in computing amount of saving to 
Government on hourly rates of com- 
pensation required by act 

General Land Office employees—com- 
pensation of registers of district land 
offices, consisting partly of salary and 
partly of fees and commissions, is sub- 
ject to percentage reduction 

Guards employed by United States 
marshals at rates of $4 and $5 per diem; 
compensation subject to percentage re- 
duction 

Increase—temporary employees—hourly 
and daily rates of compensation for 
temporary, emergency, and seasonal 
positions, whether vacant or occupied, 
which were fixed as of June 30, 1932, on 
basis of annual rates for full-time service 
in excess of rate of $1,000 per annum, are 
subject to 84% per cent deduction and 
may not be increased during fiscal year 
Pitaivssbunatacsabindonnn saaccetnans 

Longshoremen or stevedores temporarily 
engaged in loading or unloading Federal 
goods, whose rate of wages is paid by the 
Government pursuant to general agree- 
ment between a group of employers, in- 
cluding a Federal agency, and an organ- 
ization of such employees, are not em- 
ployees of the Government within the 
provisions of the act and their rate of 
wages is not subject to percentage re- 
duction 

Night work— 

Postal Service employees— 


controls, irrespective of the number 
of hours or days of work in the 
civilian position, and not the total 
amount of civilian compensation 
and retired pay received during the 


Retired emergency officer is prohib- 
ited from receiving both retired pay 
and compensation in form of fees as 
United States commissioner in ex- 
cess of $3,000 per annum. The 
quarter is the basis of computation. 

Retired emergency officer receiving 
retired pay and civilian compensa- 
tion each exceeding rate of $1,000 
per annum, and combined pay and 
compensation exceeding rate of 
$3,000 per annum; effect of act on... 

Under sec. 212 of act, combined rate 
of civilian compensation and re- 
tired pay for commissioned service 
is limited to $3,000 per annum; loss 
sustained in civilian position by 
operation of act; how made up 


Under sec. 211 of act, one-half of night 
differential authorized by act May 
24, 1928, 45 Stat. 725, may not be 
paid for overtime work performed 
after 6 p. m. by employee whose 
regular tour of duty of 8 hours is 
prior to 6 p. m 

Where regular tour of duty of 8 hours 
is partly during the day and partly 
during the night, one-half of the 
night differential authorized by act 
May 24, 1928, 45 Stat. 725, is payable 
for that portion of the regular tour 
of duty after 6 p. m. and also for 
overtime work performed at night 


Overtime— 
Postal Service employees— 


Hourly rate of overtime compensation 
under sec. 211 of act is one-eighth of 
one day’s pay based on 306 days 
per annum as prescribed by act 
Feb. 28, 1925, 43 Stat. 1059 


Where regular tour of duty of 8 hours 


is partly during the day and part- 
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Overtime—Continued. 

Postal Service employees—Continued. 
ly during the night, one-half of the 
night differential authorized by 
act May 24, 1928, 45 Stat. 725, is 
payable for that portion of the reg- 
ular tour of duty after 6 p. m. and 
also for overtime work performed 
Se 

Part-time employees— 

Basis for computation of compensation 
of employee on 5-day week who 
works part time on per diem basis 
and part time on piece-work basis_-. 

Compensation based on annual rate in 
excess of $1,000 per annum is subject 
to 8% per cent deduction, and the 
deduction and impounding thereof 
are required to be based on the actual 

Fire fighters and all part-time, tempo- 
rary, or seasonal employees to whom 
the 5-day week or legislative furlough 

may not be applied are subject to 844 

per cent reduction in their compen- 

Per annum employees at naval stations 
regularly working less than four days 

a week are part-time employees and 

their compensation rate in excess of 

$1,000 per annum is subject to 8% 

per cent reduction................... 

Per diem employees at naval establish- 

ments who for a year prior to July 1, 

1932, regularly worked only four day 

& week; new per diem employees and 

regular per diem employees on ad- 

ministrative furlough who are called 

in to work on two or three days a 

week; and regular per diem employ- 

ees on administrative furlough re- 
called to temporary emergency 
service of less than five days’ dura- 
tion, are part-time employees whose 
compensation is subject to 8}4 per 

CR ocicdumepneveggienne 

Physician under Veterans’ Administra- 
tion, on annual rate in excess of 

$1,000; compensation is subject to 844 

per cent deduction...............-..- 

Prison physicians under Department 
of Justice receiving $1,000 or less per 
annum without reference to hours 
of service are exempt from percentage 
deductions under act...........-..-.- 
Regular permanent employee whose 
salary is paid from appropriated funds 
may not be furloughed in order to 
pay the salary of a part-time or tem- 
porary employee to perform the 
duties of the regular employee... -- 
Stenographers and typists employed as 
needed in a field office would be sub- 
ject to an 8% per cent deduction in 
their compensation. _..............-- 
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Thirty-hour work week, either of 5 
hours on 6 days or 6 hours on 5 days, 
is part-time employment and sub- 
ject to 84% per cent reduction in com- 
pensation. Computation of per 
annum equivalent of part-time em- 
ployees paid on hourly or daily basis 
IE ini Dictint inictineleteniitinione 

Unclassified per diem employees work- 
ing intermittently at rates of compen- 
sation in excess of $1,000 per annum, 
who were not entitled to Saturday 
half holidays prior to July 1, 1932, 
are subject to reduction in compensa- 
tion; requirements of act may not be 

Where employed intermittently and 
paid at an annual rate in excess of 
$1,000, the compensation is subject 
to deduction of 8% per cent.......... 


Per annum employees—navy yards and 


naval stations—where placed on 5- 
day week, compensation will be ten- 
elevenths of former regular per annum 
rate, and the per annum rate as thus 
computed should be divided by 12 to 
determine monthly rate, and month- 
ly rate divided by 30 to determine per 
nc cindntinsncnsunegaiiiac® s 


Per diem employees— 


Application of furlough under subsec- 
Bailiffs at $4.50 per day, which is a rate 
in excess of $1,000 per annum, are 
subject to reduction of 844 per cent 
in their compensation ---..........-.- 
Basis for computation of compensation 
of employee on 5-day week who 
works part time on per diem basis 
and part time on piece-work basis... 
Basis for determining whether per diem 
employee is saved from loss of com- 
pensation by operation of 5-day week 
because receiving $1,000, or less, per 
Computation for 5 days’ service ren- 
dered in a week, where employee, on 
June 30, 1932, was entitled to 6 days’ 
pay for 54 days’ work..............- 
Daily rate of per diem employees who, 
prior to July 1, 1932, regularly worked 
six or seven days per week without 
Saturday half-holiday, would remain 
same if employees placed on 5-day 
week, and compensation for five days 
per week would be the same as for 
five days prior to July 1, 1932, the 
compensation for the additional one 
or two days to be impounded..--..-- 
Daily rate of per diem employees who 
regularly work intermittently a few 
days at a time should be the usual 
daily rate as of June 30, 1932, reduced 
Be ec cntnitntneninowes 
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Employees on 5-day week whose com- ten-elevenths of six times daily rate of 
pensation for six days on June 30, 1932, compensation effective June 30, 1932_. 30, 97 
was at rate less than $1,000 perannum, Per hour employees— 
are entitled to continue to receive six Charwoman working only three to five 


days’ pay for five days’ work during 
fiscal year 1933, under sec. 101 (c)---- 

Navy yards and naval stations—Pro- 
visions of sec. 101 (a), establishing 5- 
day week for per diem employees, are 
not applicable to regular part-time 
per diem employees who, prior to 
July 1, 1932, did not work five days per 
week, as distinguished from regular 
full-time employees on authorized 
leave or furlough without pay, but 
compensation of regular part-time 
employees who may not be given 
legislative furloughs without pay is 
subject to an 8% per cent deduction_ 

Not subject to legislative furlough 
where on 5-day week, but one- 
eleventh of compensation should be 
deducted and impounded, and deduc- 
tions for absence from duty should be 
made in accordance with usual rules 
in force prior to July 1, 1932, relative 
to absence without pay 

Rate payable under subsection (a), sec. 


Unclassified per diem employees work- 
ing intermittently at rates of compen- 
sation in excess of $1,000 per annum, 
who were not entitled to Saturday half- 
holidays prior to July 1, 1932, are sub- 
ject to reduction in compensation; re- 
quirements of act may not be evaded_ 

Under sec. 101 (a), the per diem rate of 
a full-time per diem employee on a 5- 
day week is one-fifth of ten-elevenths 
of the former regular weekly wage for 
five and one-half days and the per hour 
rate for a portion thereof is one-eighth 
(8-hour working day) of the per diem 
rate thus computed 

Where annual compensation is held to 
be the total for 313 days, per diem em- 
ployees are excluded from the restric- 
tions of the 5-day week, the legislative 
furlough, and the percentage reduc- 
tion of compensation, if the per diem 
rate is $3.19 or less 

Where did not regularly work more than 
five days a week, prior to July 1, 1932, 
compensation rate as of June 30, 1932, 
is subject to reduction of 84% per cent 
if in excess of rate equivalent to $1,000 


With understanding that full-time per 
diem employees received Saturday 
half-holiday with pay and were re- 
quired to work only five and one-half 
days a week prior to July 1, 1932, com- 
pensation for five days’ work on 5-day 
week basis, under sec. 101 (a), will be 


hours daily whose rates of compensa- 
tion are fixed by classification act at 50 
cents per hour are not subject to reduc- 
tion of 84% per cent. 


Where laborers are on per hour schedule 


of 40 cents or more and are subject to 
duty seven days a week and their 
compensation has been reduced by 
8% per cent, no refund of amounts so 
deducted is authorized when such 
employees are subsequently placed on 
a 6-day-week basis 


Piece workers— 
Census Bureau—payment to special 


agents ofa definite price for each report 
made, which may exceed $1,000 in the 
aggregate, constitutes ‘‘compensa- 
tion” on a piecework basis and is 
subject to percentage reduction 


Five-day week—method of computing 


compensation of employees on piece- 
work or combined piecework and per 
diem work who regularly worked 514 
days a week for 6 days’ pay prior to 
July 1, 1932, and are now on a 5-day- 
WE i ni ccndnebancvsaseucinnd~ 


Postal Service employees— 
Basis, in audit of accounts, of computa- 


tion of 9134 per cent of average rate of 
compensation received during calen- 
dar year 1931, which is saved by sec. 
105 (e) of act 


Deduction of 84 per cent required from 


compensation of substitute postal em- 
ployees paid at rate of 65 cents per 
hour, the per annum equivalent of 
which exceeds $1,000, and from com- 
pensation of substitute railway postal 
clerks paid for services actually per- 
formed at rate of $1,850 per annum, 
and from compensation of substitute 
rural letter carriers working for regular 
rural carriers whose annual salary rate 
based on length of route is in excess of 
SRI a encckicnncibetebbiledsgbcidvins 


If allowance to postmaster of third, 


fourth, or fifth class for separating mail 
in accordance with sec. 3859, R. 8., 
amounts to less than $1,000 and is paid 
to a person not receiving any other 
compensation from the Government, 
no reduction is required, but if paid to 
@ person receiving other compensation 
from the Government the aggregate 
of compensation and allowance must 
be reduced by 8}4 per cent if in excess 


If compensation ofa clerk at a third-class 


post office, paid from clerk hire allow- 
ance, is at rate in excess of $1,000 per 
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annum, 8% per cent should be de- 
ducted and impounded............_- 
Special-delivery messenger service is 
personal service rendered in or under 
a branch of Federal Government, and 
if fees for such service exceed rate of 
$1,000 per annum, or $250 per quarter, 
they must be reduced 84% percent. If 
messenger is otherwise employed by 
United States, the reduction is to be 
applied to the aggregate compensa- 


Where prior to July 1, 1932, the com- 
pensation of a postmaster was of the 
fourth class, it will continue during 
fiscal year 1933 to be computed as of 
the fourth class, although for other 
purposes, including payment of addi- 
tional allowance for clerk hire, the 
post office has been advanced to the 
isa cdiieitietencd ccsisbse. 

ates— 

Arbitration boards—salary rates of all 
neutral members of arbitration board 
and of all members of emergency 
boards should be fixed at not in excess 
of those paid prior to July 1, 1932, 
subject to the 8% per cent reduction, 
such percentage reduction to be im- 
ONE encsctecectuiandtithotntesce 

Field service—no retirement during fis- 
cal year 1933 either to increase or de- 
crease salary rates of field employees 
to next higher or lower rates prescribed 
by Classification Act for grade in 
which positions allocated, but existing 
rate in effect on June 30, 1932, may be 
paid even though not corresponding 
exactly with rates prescribed by 
Classification Act................---- 


Repay work— 


Charge to be made by Treasury Depart- 
ment to other services or outside agen- 
cies as cost of repay work is the gross 
amount to be charged against the ap- 
propriation of the service performing 
the work for the compensation of the 
employees including the amounts im- 
pounded under the act....... indiboe 

Where compensation of employees of 
Bureau of Engraving and Printing is 
not entirely from assessments on 
banks, it is not excepted from the com- 
pulsory reduction or furlough require- 
ments of the act, and if such an em- 
ployee is engaged for a portion of his 
time on repay work, cost thereof, is to 
be based on gross rate of compensation 
without excluding the portion im- 
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ECONOMY ACT—Continued. 
Compensation—Continued. 
Temporary employees— 

All employees not entitled to annual 
leave with pay prior to July 1, 1932, 
are subject to percentage reduction in 
Re ee a ee 


Contract scientist employed at per diem 
rate in excess of $1,000 per annum is 
subject to deduction in his compensa- 
tion, and amount thereof must be 
PE bantctvcabievatensscbeds 


Hourly and daily rates of compensation 
for temporary, emergency, and sea- 
sonal positions, whether vacant or 
occupied, which were fixed as of June 
30, 1932, on basis of annual rates for full- 
time service in excess of rate of $1,000 
per annum, are subject to 8}4 per cent 
deduction and may not be increased 
during fiscal year 1933............... 


Laborers at $4 a day, which is a rate in 
excess of $1,000 per annum, are subject 
to reduction of 84 per cent in their 
CO Ricceseni aie edsscce 


Stenographers and typists— 


Employed as needed in field office; 
compensation is subject to 84% per 
I eee 


Hired by employee in travel status; 
compensation not subject to act... 


Unskilled laborers employed without 
regard to civil-service rules or regula- 
tions in localities where same are not 
applied are not necessarily tem- 
a i a aaa 


Where compensation is at rate in excess 
of $1,000 per annum, temporary em- 
ployees are subject to provisions of 


Where prior to July 1, 1932, temporary 
employees were not entitled to leave 
with pay, they would appear not to be 
subject to 5-day week or furlough pro- 
visions of act, but their compensation 
must be reduced 8}4 per cent in 
accordance with the act._..........- 


Contract surgeons, Army, are not exempt 
from operation of act...........-.-..-..- 


Effect—secs. 206 (a), 207, 208, 200, 210, and 
803 render inoperative sec. 3, Navy 
appropriation act June 30, 1932, 47 Stat. 
421, as well as all laws governing 
payment of mileage and travel allowance, 
whether by air or otherwise, except sub- 
sistence expense act of 1926 and act Feb. 
14, 1931, 46 Stat. 1103, authorizing reim- 
bursement on a mileage basis for use of 
privately owned automobiles...........-. 
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age | ECONOMY ACT—Continued. Page | ECONOMY ACT—Continued. Page 
| Exemptions— Exemptions—Continued. 
Alaska fund—employees paid from, Interior Department—Continued. 
which is derived entirely from Terri- Geological Survey—Continued. 
torial sources and applied solely to Ter- Employees whose salaries are paid 
ritorial projects, are not paid from the entirely from State funds are 
31 Federal Treasury and are not subject to exempted, while their salaries are so 
i WT WEE awe cdanaeetevanntione 243 paid, from the provisions ofthe act. 248 
Appropriations—no part of an appropria- National Park Service employee whose 
tion in the impounded fund may be salary is paid entirely from donated 
used to employ temporary, emergency, funds is not subject to compensation 
59 or seasonal employees unless the reductions; but if salary is not paid 
President exempts all or any part of the wholly from donated funds, or if 
appropriation from the requirement for funds are donated merely as contribu- 
impounding. ........ iaanretteem-ikenmeaen 292 tion toward accomplishment of work 
Commerce Department— or project on which appropriated 
Coast and Geodetic Survey—as moneys are also to be used, employee 
amounts contributed by States to is subject to applicable provisions of 
approximately 25 per cent of cost of Gt scncuideschecsimieadiaadnelve 220 
certain work performed by the survey Longshoremen or stevedores temporarily 
are not for the compensation of any engaged in loading or unloading Federal 
4 particular employees as a whole, their goods, whose rate of wages is paid by 
salaries are not exempt from deduc- the Government pursuant to general 
| =e 163 agreement between a group of employ- 
Foreign Commerce Service employees ers, including a Federal agency, and an 
rf are exempt from annual leave restric- organization of such employees, are not 
DR Pt i icttinswnansgcocttnnayessen ‘Cal employees of the Government and their 
“ontract employees— rate of wages is not subject to percentage 
Army contract surgeons are not exempt Se ickcdncneacitsesetcsenckcsa 224, 283 
from operation of act_..............-. 37 Naval Establishment—in view of sec. 104 
7 Court reporters; payments to, are not (a) (7), restrictions in Title I of act 
subject to reductions under act. ..... 322 relative to 5-day week, legislative fur- 
1 Engaged under contract or agreement lough, and percentage reductions are 
at per hour rates “when actually not applicable to civilian employees 
employed”; generally considered whose compensation is not paid from the 
temporary and exempt from provi- en 5, iididodiinawlinsants in 30 
sions of sec. 203 of act................ 503 Treasury Department— * 
Submarine diver; payments for services Comptroller of the Currency—employ- 
and equipment are not subject to ees of Redemption Division are 
reductions under act............... -. %40 exempt from Title I. ...... diipdieRniacie 93 
Cooperative positions defined, as regards Customs Service— 
Dil onstenudeeutnabusbeeckbactnedas 405 If no part of salary of storekeepers in 
District of Columbia employees paid charge of bonded warehouses is 
wholly from miscellaneous trust fund | ultimately a charge against Federal 
deposits are exempted from 5-day week funds but is all paid from funds col- 
and furlough provisions of act, and from lected from the proprietors of the 
suspension of annual leave with pay... 200 warehouses, provisions of sec, 203 of 
Interior Department— act are not applicable thereto and 
Alaska road employees—fact that con- no impounding of the compensation 
| tributions in aid of road work are of such positions when vacant is 
| authorized to be received from other required....... cidiiataticarahtone , 
sources than the Federal Treasury * Storekeepers in the Customs Service, 
does not exempt the employees nor and customs employees in Puerto 
the appropriations involved from the | Rico and the Virgin Islands whose 
provisions of the act................- 258 salaries are not paid from the Fed- 
Geological Survey— eral Treasury, are not subject to 
As amounts contributed by the States compensation deductions.......... 69 
toward cooperative work performed Engraving and Printing, Bureau of— 4 
by the Geological Survey are not where compensation of employees is f 
segregated for the compensation of not paid entirely from assessments on a 
any particular employee, such banks, it is not excepted from the { 
cooperative employees, paid partly | compulsory reduction or furlough re- ; 
from Federal funds and partly from | quirements of the act, and if such an ‘ 
State funds, are not exempted from employee is engaged for a portion of if 
the provisions of the act. .......... 248 | his time on repay work, the cost j 
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ECONOMY ACT—Continued. 
Exemptions—Continued. 
Treasury Department—Continued. 
thereof is to be based on gross rate of 
compensation without excluding the 
portion impounded...............-.. 
Treasurer of the United States—em- 
ployees of National Bank Redemp- 
tion Agency are exempt from Title 




























































War Department—Engineer MDepart- 
ment inspectors engaged full time on 
supervision and inspection of private 
works in navigable waters, whose com- 
pensation is required to be paid en- 
tirely by the private interests, are not 
subject to provisions of act, but they are 
so subject where engaged only part 
time on such private works and their 
compensation is paid partly by private 
interests and partly by United States. 

Witnesses, expert—not officers or em- 
ployees of the Government and their 
fees are not subject to reduction..-.-._- 

Federal Farm Board—vacancies—in ab- 
sence of action by President, pursuant to 
section 203 of act, salaries of all positions 
under Federal Farm Board vacant as of 

June 30, 1932, and/or thereafter, are re- 

quired to be impounded 

Five-day week— 

Absences—per diem employee working 
regularly on a 5-day week, who for any 
reason absents himself from work for 
one or more days during any week, does 
not thereby become a part-time em- 
ployee for that week, but compensation 
for the number of days worked is to be 
computed on the 5-day-week plan. .... 

Change to 54-day week—where change 
made during the year, no adjustment 
in compensation payments or impound- 
ing of funds is authorized or required 
under plan to which changed for prior 
periods during which other plan was 
in operation, and employees may not 
be permitted to count as legislative 
furlough, after 544-day week goes into 
operation, the prior absence from duty 
when 5-day week was in operation 
and during which there was no legisla- 
tortie enernenieieetaies 

Compensation deductions—office which 
closes every Saturday over an extended 
period is operating on 5-day week and 
compensation of employees must be re- 
duced by one-eleventh................. 

Compensation, loss of—basis for deter- 
mining whether per diem employee is 
saved from loss of compensation by op- 
eration of 5-day week because receiving 
$1,000, or less, per annum.............. 

During operation of, there is no necessity 
for relating the per diem and per hour 
rates of compensation during a portion 
of the five working days to Saturday 
afternoon 
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Page | ECONOMY ACT—Continued. 
Five-day week—Continued. : 
Employees subject to administrative 
order requiring work only on five days 
each week for 48 weeks and permitting 

no work Saturday mornings during 
that period are placed on a 5-day week 

for the period the order remains in 
effect, and one-eleventh of their com- 
pensation is to be deducted and im- 

If application of 5-day week or the fur- 
lough would reduce employee’s com- 
pensation, which is now more than 
$1,000 per annum, to $1,000 or less, the 
basis for computing per diem, per week, 
and per annum rates would be $1,000 
perannum. Iffurlough plan is adopted, 
it will be necessary to furlough such 
employees only a sufficient number of 
days to reduce the salary rate to $1,000 
per annum or its per diem equivalent. 
Such employees are not entitled to any 
annual leave with pay during the fiscal 


345 


93 


If 5-day week is adopted, those employees 
receiving $1,000 per annum or less, or the 
per diem equivalent thereof, must re- 
ceive their full rate of compensation 
notwithstanding the change from 5% 
to 5 working days per week, and no 
legislative furlough without pay may 
be applied to them, These employees 
are not entitled to annual leave with 
pay during the fiscal year 1933_........ 

In view of sec. 104 (a) (7), restrictions in 
Title I relative to 5-day week are not 
applicable to civil employees whose 
compensation is not paid from Federal 

Part time, unclassified per diem employ- 
ees working intermittently at rates of 
compensation in excess of $1,000 per 
annum, who were not entitled to Sat- 
urday half holidays prior to July 1, 1932, 
are subject to reduction in compensa- 


381 


193 


Per annum employees— 

If 5-day week adopted, per annum com- 
pensation would be ten-elevenths of 
former regular per annum rate, and 
per annum rate thus computed should 
be divided by 12 to determine the 
monthly rate, and the monthly rate 
divided by 30 to determine the per 
Pl ccreenerieatentneesenaannds 

Leave without pay—compensation of 
per annum employee placed on 5-day 
week remains on annual basis at ten- 
elevenths of former annual rate, and 
usual rules for charging leave without 
pay, as distinguished from legislative 
furlough, have not changed-_.......-- 

Per diem employees— 

Daily rate of per diem employees who, 

prior to July 1, 1932, regularly worked 
6 or 7 days per week without Sat- 
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ECONOMY ACT—Continued. 
Five-day week—Continued. 

Per diem employees—Continued. ” 
urday half-holiday, would remain 
same if employees placed on 5-day 
week, and compensation for 5 days 
per week would be the same as for 
5 days prior to July 1, 1932, the 
compensation for the additional one 
or two days to be impounded 

if 5-day week is adopted for per diem 
employees, the new rate for 5 days, 
or ten-elevenths of the present pay 
for a week’s work of 544 days, is to 
be considered as basis for fixing per 
hour and per diem rates without re- 
gard to whether employees work the 
full 5 days or any portion thereof 
each week 

Not subject to legislative furlough, but 
one-eleventh of compensation should 
be deducted and impounded, and 
deductions for absence from duty 
should be made in accordance with 
usual rules in force prior to July 1, 
1932, relative to absence without pay. 

Under sec, 101 (a), the per diem rate of 
a full-time per diem employee on a 
5-day week is one-fifth of ten-elev- 
enths of the former regular weekly 
wage for 544 days and the per hour 
rate for a portion thereof is one-eighth 
(8-hour working day) of the per diem 
rate thus computed 

Piece workers— 

Compensation; how computed 

Method of computing compensation of 
employees on piecework or combined 
piecework and per diem work who 
regularly worked 534 days a week for 
6 days’ pay prior to July 1, 1932, and 
are now on a 5-day week basis 

Paid for all day Saturday on per diem 
basis prior to July 1, 1932, and placed 
on 5-day week under act; compensa- 
tion, how computed 

Saturday work— 

Annual employees of Government 
Printing Office are not entitled to 
compensatory time for work on Inau- 
guration Day, 1933 

Employees on 5-day week who are re- 
quired to work on Saturday may be 
placed on furlough without pay for 
an equivalent time on some other day 
during same week 

Employees receiving compensation at 
rate of $1,000 per annum or less are 
not to suffer any loss of pay by reason 
of no work being required of them on 
Saturday under 5-day-week plan 

Per diem employees—If required to 
work four hours on a Saturday, the 
rate of compensation will be the same 
ason any of the five working days... 
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Five-day week—Continued. 
Saturday work—Continued. 

When an individual per annum officer 
or employee, or any number of such 
officers or employees, are required by 
administrative action to absent them- 
selves from duty on Saturdays either 
over entire year or only a portion 
thereof, only five days’ service per 
week being required or permitted, 
there is the adoption of the 5-day 
week, requiring application of the 
deducting and impounding provisions 
of sec. 101 (a) of act 

Where, for special public reasons, the 
services of employees can not be 
spared on Saturday, an administrative 
office may adopt a 5-day week by 
requiring work on any five days of 
the week for individual employees or 
groups of employees, but the working 
time can not, by any operation of the 
Saturday half day law be reduced to 
four days a week 

Work performed on Inauguration Day, 
1933, by hourly employees of Govern- 
ment Printing Office; compensation 
entitled to 

Storekeepers in the Customs Service, and 
customs employees in Puerto Rico and 
the Virgin Islands whose salaries are 
not paid from the Federal Treasury, 
are not subject to 5-day week 

Term “one week”’ may be considered as 
meaning any period of seven consecu- 
tive days. < 

When all employees are required to be 
absent all day Saturday for an ex- 
tended period, the office or service is on 

a 5-day week basis and pay deductions 

must be applied thereto 

Furloughs—administrative— 

Appointments— 

Appointment to permanent position of 
employee on administrative furlough 
terminates furlough, leaving position 
vacant and requiring impounding of 
salary of vacant position for re- 
mainder of fiscal year or until filled by 
presidential authority 

Where-employee was given administra- 
tive furlough in preference to a dis- 
charge, his subsequent appointment 
to an excepted temporary or seasonal 
position at a higher rate of compensa- 
tion than he had received under his 
regular appointment is not to be pro- 
hibited as an administrative promo- 


Compensation deductions— 
Administrative furloughs are leaves 
without pay and include Sundays 
and holidays, and may not be admin- 
istered on the 24-working day basis 
prescribed for legislative furloughs. ... 
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ECONOMY ACT—Continued. 
Furloughs—administrative—Continued. 
Compensation deductions—Continued. 
Assuming there was no legislative fur- 
lough absence in excess of amount to 
credit of employee for which deduc- 
tions from compensation had pre- 
viously been made, 84% per cent of 
compensation actually earned during 
a month in which employee was 
placed on administrative furlough is 
required to be deducted and im- 

No administrative furlough required 
or permitted until legislative furlough 
of one calendar month, or 24 working 
days, completed and compensation 
deductions impounded -_...........- 

Where employee is given administra- 
tive furlough for one year effective 
from Aug. 8, 1932, after having 
worked from Aug. 1 to 7, 1932, inclu- 
sive, the furlough deductions should 
be based on the compensation earned 
for the seven days’ work, no further 
deductions being required for the time 
covered by the administrative fur- 
lough without pay...............-.-- 

Compensation deductions, excess—com- 
pensation checked for full 30 days’ 
legislative furlough, and employee not 
absent in excess of 1 day for each semi- 
monthly pay period; compensation re- 
fund entitled to, where given adminis- 
eee 

Compensation, double— 

Civilian employee with compensation 
at rate less than $2,500 per annum 
may not be employed under another 
department or office of the Govern- 
ment during administrative furlough 
if combined rate under two positions 
exceeds $2,000 per annum............- 

Civilian employee with salary of $2,500 
per annum, or more, may not be em- 
ployed in any other position with 
compensation attaching during ad- 
ministrative furlough.............--- 

Counted as absences within sec. 5, Civil 
Retirement Act 
No part of saving effected by imposing 
administrative furloughs without pay 
under sec. 216 of act, to keep within 
limits of appropriation for fiscal year 

1933, is required to be impounded... _.. 

Not reduction in personnel within pur- 
view of sec. 213 of act, relating to dis- 
missal of married persons when neces- 
sary to keep within appropriations - -__- 

Regular permanent employee whose 
salary is paid from appropriated funds 
may not be furloughed ‘in order to pay 
the salary of a part-time or temporary 
employee to perform the duties of the 

regular employee. .-..........-...-.-.-. 
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Furloughs—ad ministrati ve—Continued. 
Retirement deductions— 

None to be made for administrative fur- 
loughs, but tontine deduction will be 
applied in accordance with 10 Comp. 

Where employee is given administra- 
tive furlough for one year effective 
from Aug. 8, 1932, after having 
worked from Aug. 1 to 7, 1932, inclu- 
sive, the retirement deductions should 
be based on the compensation earned 
for the seven days’ work, no further 
deductions being required forthe time 
covered by the administrative fur- 
lough without pay-...........-.-.-- 

Thirty-first day of month— 

In computing and withholding com- 
pensation for authorized leave with- 
out pay and administrative furlough 
without pay, there is to be applied 
the rule of merging absence without 
pay on the 3ist day of a month with 
absence without pay on the 30th day 

Witnesses—Government employees sub- 
poenaed to attend court as witnesses 
while on administrative furlough with- 
out pay may be paid the usual witness 
fees and mileage. -........ Joaindttite con 

Furloughs—concurrent—compensation de- 
ductions—office operating on legislative 
furlough plan may grant administrative 
furloughs whenever needs of the service 
require, provided 81g per cent of em- 
ployees’ salaries covering legislative 

furlough deduction is regularly im- 

pounded, whether employee is in duty 
or BemGaty aaten.< <2. 26.3 5o sees... 
Furloughs-— legislative— 

Allowances in kind— 

Employee subject to legislative furlough 
must have deducted from his cash 
com pensation for the year not only 844 
per cent of his total salary (including 
allowances in kind) but also the full 
fixed value of quarters occupied by or 
reserved for him during absence on 
legislative furlough ................-- 

Legislative furlough and percentage 
reductions in compensation required 
by act should be based on total salary 
rate, including compensation partly 
in cash and partly in allowances fur- 
nished in kind 

Where there is deducted from gross 
com pensation each month a full value 
of quarters furnished in kind, and in 
addition the proper amount for legis- 
lative furlough computed on gross 
compensation including quarters al- 
lowance, no further deduction for 
quarters during time absent on legis- 

lative furlough is necessary 
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ECONOMY ACT— Continued. Page | ECONOMY ACT —Continued. Page 
Furloughs—legislative—Continued. Furloughs—legislative—Continued. 
Applicable to employees receiving $1,000 Compensation deductions—Continued. 


per annum or less, or the per diem 
equivalent thereof, if 5-day week 


Calendar month— 
Compensation deductions— 

Employee absent entire month of 
August, but not previously absent 
during fiscal year, will be charged 
one month’s pay for such absence, 
against which will be credited two 
and one-half days’ furlough pay 
deducted from compensation dur- 


Employee who takes entire month of 
July as legislative furlough will be 
entitled to no pay for that month, 
and the entire month’s salary will 
be impounded. Retirement deduc- 
sions for July to be made from next 
pay due on return to duty 

Employee who takes entire month of 
July on legislative furlough, which 
contains only 2244 working days, 
may not be allowed one and one- 
half additional furlough days with- 
out further deductions from com- 


Furlough of one calendar month may 
begin on any day of such a month 
and end on the day in the succeed- 
ing month corresponding to the 
date in the preceding month from 
which the computation began 

lf any case where an employee is fur- 
loughed for ‘‘one calendar month” 
there should be no payment of com- 
pensation on the semimonthly pay 


Ifemployee is absent entire month of 
July, he would not be entitled to 
any compensation for the month, 
and retirement deductions should 
be made at next regular pay day 
after return to duty 

No adjustment is authorized in pay 
account of employee who is given a 
legislative furlough of one calendar 
month or 24 working days taken in 

“fractional periods, and who is sep- 
arated from the service prior to end 
of fiscal year. 

Change of—where furlough once granted 
under sec. 101 (b) of act, and entered 
upon by employee, who is thereby 
placed in a nonpay status, such fur- 
lough may not be revoked or changed 
and the employee restored to a pay 
status unless and until there has been 
an actual return to duty 

Compensation deductions— 

Assuming that there was no legislative 
furlough absence in excess of amount 
to credit of employee for which deduc- 


Basis for making - ._-- 
If employee has taken entire legislative 





tions from compensation had pre- 
viously been made, 814 per cent of the 
compensation actually earned during 
a month in which employee was 
placed on administrative furlough is 
required to be deducted and im- 


furlough and before the end of fiscal 
year resigns, no portion of the fur- 
lough may be considered administra- 
tive, but entire amount of deductions 
must be impounded 


Imperative from Government’s stand- 


point that deductions be made either 
in advance or currently with the 
taking of the legislative furlough, and 
amount thus deducted impounded 
without placing additional burden on 
Government by seeking to make col- 
lections later either from civil retire- 
ment fund or other source 


Inapplicable to any time a Navy officer 


is absent from duty and subject to 
forfeiture of pay under act May 17, 


Legislative furlough and percentage re- 


ductions in compensation required by 
act should be based on gross annual 
compensation rate of employees re- 
ceiving compensation partly in cash 
and partly in allowances furnished in 


105, 187 


Necessary from accounting standpoint, 


and in the interest of the Government 
in the matter of the required im- 
pounding, that at least the minimum 
deduction of one and one-half days’ 
pay be made on each payment to an 
employee until the deductions have 
aggregated one month’s pay- -..-.-.-- 


No requirement in sec. 110, or other- 


wise, in act for impounding in con- 
nection with operation of sec. 101 (b) 
of act requiring legislative furlough 
except of amount unexpended by rea- 
son of being withheld from employees 
for periods they are on legislative 
furlough under said section 


Panama Canal employees—as total of 


pay and allowances received as com- 
pensation by Army, Navy, or Public 
Health Service officers is required to 
be deducted from their compensation 
as employees of the Panama Canal, 
there is no authority for the Panama 
Canal to apply the furlough, or 844 
per cent deductions, to any part of 
of such compensation that is not paid 
from Canal funds 


Per diem employees—application of 


sec. 101 (b) 
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Furloughs—legislative—Continued. 
Compensation deductions—Continued. 
Piece workers—regular periodical, legis- 
lative deductions of compensation, 
and deductions for each additional 
day’s absence on legislative furlough 
of piece workers who are on a 54-day 
week, should be at the rate of one 
and one-fourth times the daily rate 
previously paid for a day’s author- 
ized leave with pay, with the under- 
standing that there 1s required to be 
deducted and impounded not to ex- 
ceed the amount of 84 per cent of the 
compensation actually earned for the 


Separations from service— 

Excess deductions beyond require- 
ments of act are for refundment to 
employee or to his estate upon 
separation from service...........- 132 

Pro rata deduction of compensation 
should be made where separation 
from service is effective during a 
IT aia cecacki unpre aie dabniotednateteaiaken 132 

When employee is furloughed for en- 
tire fiscal year 1933, one calendar 
month’s pay must be impounded. 149, 262 
Compensation deductions, excess— 
Are for refundment to employee or to 
his estate upon separation from serv- 
SD sdeiiatsbitbadmattbidedistiianitipatisee 132 
Refund entitled to, where employee had 

taken only 11 days’ legislative fur- 

lough at time of resignation, but en- 

tire 30 days’ compensation had been 

CR iti slastindedwistnetn 485 

Compensation, disability—During period 
disability compensation is paid by Em- 
ployees’ Compensation Commission, 
after expiration of all sick leave and the 
three waiting days, employee is in a 
nonpay status in civilian position and 
such period may not be considered as 
legislative furlough by administrative 
office but only as leave without pay. 
Amount of legislative furlough imposed 
on employee during entire fiscal year 
may be reduced proportionately at rate 
of two days a month for period on leave 
without pay during which disability 
compensation is received ..........--..- 505 

Compensation, double—Hetired pay and 
civilian compensation—For any period 
an officer or employee is in a nonpay 
status in his civilian office or position 
other than when on legislative furlough, 
the restriction in act limiting to com- 
bined rate of $3,000 per annum the re- 
ceipt of salary of civilian position or of- 
fice and retired pay is not applicable, but 
payment of full amount of retired pay 
less 844 per cent reduction isauthorized. 448 
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ECONOMY ACT—Continued. 

Furloughs—legislative—Continued. 

Employees on 5-day week who are re- 
quired to work on Saturday may be 
placed on furlough without pay for an 
equivalent time on some other day dur- 

SI GE... cacoecnapcosdsbectisses 

Five-day week changed to five and one- 
half-day week—where change made dur- 
ing the year, no adjustment in com- 
pensation payments or impounding of 
funds is authorized or required under 
plan to which changed for prior periods 
during which other plan was in opera- 
tion, and employees may not be per- 
mitted to count as legislative furlough, 
after 54-day week goes into operation, 
the prior absence from duty when 5-day 
week was in operation and during which 
there was no legislative furlough ---.-.- 

Fractional days— 

If employee is granted legislative fur 
lough of one-half day, for which one 
and one-fourth days’ pay is deducted, 
he may be granted the other half day’s 
legislative furlough without further 
DE cadhcbsatercomietisnesabgnes 

Saturdays—furlough time on Saturday 
in periods less than entire working day 
is to be counted as the time actually 
absent. Same rule applies to per 
annum employees whose work day is 

If application of furlough or 5-day week 
would reduce employee’s compensation, 
now more than $1,000 per annum, to 
$1,000 or less, the basis for computing per 
diem, per week, and per annum rates 
would be $1,000 perannum. Iffurlough 
plan adopted, it will be necessary to fur- 
lough such employees only sufficient 
number of days to reduce salary rate to 
$1,000 per annum, or per diem equiva- 
lent. Such employees not entitled to 
annual leave with pay during fiscal 
og | ee EA cuaoaser Facto 

In view of sec. 104 (a) (7) of act, restric- 
tions in Title [ of act relative to legisla- 
tive furlough are not applicable to civil 
employees whose compensation is not 
paid from Federal Treasury -.........- 

Military leave—if administrative office, 
notwithstanding mandatory provisions 
of law, refuses to grant military leave and 
places employee on legislative furlough 
during period of military training, he is 
not entitled to salary of his civilian posi- 
tion for any part of the time absent on 
ee elceadtekh. dak ccaee tects 

Military personnel— 

Application of furlough to officers on 
foreign duty or on board ship is an 
administrative matter and, if im- 
practicable, their pay is subject to per- 
centage reduction required by act... 
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ECONOMY ACT —Continued. 
Furloughs—legislative—Continued. 
Military personnel—Continued. 


Brigadier general or officer of correspond- 


ing rank, with total pay and allow- 
ances of $7,500 per annum, would be 
entitled, during fiscal year 1933, to re- 
ceive during one Calendar month’s 
legislative furlough without pay only 
that portion of the rate of $7,500 per 
annum which represents allowances--. 
Commissioned officers and warrant of- 
ficers, unless specifically exempted, 
are subject to 30-day legislative fur- 
lough without pay during fiscal year 
Ks 5 cid Bkalndpnksaddinaadnsdatia 

Not counted as absences within sec. 5, 
Civil Retirement Act 

Pay—forfeiture—deduction and impound- 
ing inapplicable to any time a Navy 
officer is absent from duty and subject 
to forfeiture of pay under act May 17, 
1926 * 

Per annum employees—where paid for 
every day in the year, whether required 
to work on Sundays and holidays, or not 
so required, statute requires furlough of 
one calendar month be taken either all 
at one time or in short periods, and for 
latter purpose only 24 working days con- 
stitute a calendar month 

Per diem employee working every day in 
the year is subject to provisions of act 
requiring legislative furlough of one 
calendar month or 24 working days 
taken fractionally 

Retirement deductions, including ton- 
tine; computation of deductions is to be 
made as though employee were on duty 
or leave with pay; if absent entire 
month, retirement deductions must be 
taken from the next month’s pay 

Saturdays counted as one-half day only 
when computing 24 days’ legislative fur- 
lough. Absence on Saturday in excess 
of 24 days’ furlough is governed by deci- 
sions and regulations in force prior to 
July 1, 1932, relative to absence in non- 
I 0s nametinninanninetne 

Storekeepers in the Customs Service, and 
customs employees in Puerto Rico and 
the Virgin Islands whose salaries are not 
paid from the Federal Treasury, are not 
subject to legislative furlough 

Thirty-first day of month included in 
deduction of 14 days’ pay for each 
working day’s absence on legislative 
furlough taken in fractional periods of 
less than one calendar month, irrespect- 
ive of the day of the month 

Time when furlough may be taken is 
primarily within administrative dis- 
cretion to meet the needs of the service, 
except that no officer or employee may 
be furloughed for more than five days 
in any one calendar month without his 
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Furloughs—legislative—C ontinued. 
Transfers from one department or office 
to another; compensation deductions; 
adjustment 


Witnesses—Government employees sub- 
poeenaed to attend court as witnesses 
while on legislative furlough without 
pay may be paid the usual witness fees 
and mileage 


Gratuity, six months’ death—measure for 
computing gratuity payable to designated 
beneficiaries of Army or Navy officers 
dying during fiscal year 1933 is the rate of 
pay of the officer established by act June 
10, 1922, less 834 per cent required to be 
deducted and impounded at date of 
death of officer under act 


Hawaii—Vocational rehabilitation—under 
sec. 318 (c), only $27,000 is available for 
vocational rehabilitation during fiscal 
year 1933, notwithstanding an appropria- 
tion of $30,000 for the purpose made in act 
of same date 


Howard University—officers and em- 
ployees of; effect of act on 


Interest— 


Judgments— 

In condemnation cases, interest at rate 
of 4 per cent per annum will be al- 
lowed on excess of amount awarded 
over the amount estimated as just 
compensation and paid into registry 
of the court at the filing of the declara- 
tion of taking, from, date of said filing 
to date of payment, in accordance 
with sec, 319 of act; but no interest 
will be allowed on amount estimated 
as just compensation and paid into 
registry of court at filing of declaration 
of taking 

Provisions of sec, 319 apply to judg- 
ments of competent courts against the 
Director General of Railroads, and 
beginning July 1, 1932, there is no 
authority to pay on such judgments 
interest at a rate in excess of 4 per cent 
per annum 


Rate of 4 per cent per annum provided 
by act is applicable to judgments ren- 
dered after date of act and to those 
rendered prior thereto remaining un- 
paid on that date, and such rate is for 
application whether the interest in 
the judgment is allowed by the court 
as such or as part of just compensa- 


Orders of reparation—provisions of sec. 
319 apply to orders of reparation by the 
Interstate Commerce Commission 
against the Director General of Rail- 
roads, and beginning July 1, 1932, there 
is no authority to pay on such orders of 
reparation interest at a rate in excess of 
4 per cent per annum 
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ent— 

Appropriations, unexpended—where 
appropriation has been made availa- 
ble for ‘‘rent of quarters in the Dis- 
trict of Columbia, if space is not pro- 
vided by the Public Buildings Com- 
mission,’’ and space is so provided, 
the amount estimated and appro- 
priated for rent of quarters should 
remain unexpended................-- 

Century of Progress—restriction in sec. 
322 of act that rentals of leased prem- 
ises should not exceed 15 per cent of 
fair market value applies to buildings 
required for participation by United 
States in the Century of Progress. - 

Not to exceed 15 per cent of fair market 
value at date of lease; procedure in 
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establishing value..............--- 440, 546 


ves of absence— 
nnual— 
Absences during recesses of Congress 
are not considered ‘‘annual leave of 
absence” within the purview of the 
Economy Act, as to those legislative 
employees whose duties have to do 
only with activities of Congress....-- 
‘aretakers—National Guard—Not en- 
titled to, during fiscal year 1933... -- 
Employees may not be granted or re- 
ceive any leave with pay during fiscal 
year 1933, notwithstanding they may 
not have taken the full amount that 
could have been granted during 
period Jan. 1 to June 30, 1932. -...-- 
Employees whose salaries are assessed 
against banks may be granted be- 
tween July 1 and Dec. 31, 1932, such 
annual leave with pay as when added 
to leave previously taken during the 
calendar leave year will not ecxeed 15 
days. Refund of compensation not 
required on account of leave granted 
and taken in excess of 15 days prior to 
BE ee ee 
Except as to absences during recesses of 
the Congress of legislative employees 
engaged exclusively in connection 
with Congressional activities, when 
no services are required, no employee 
under the Office of Architect of the 
Capitol may receive annual leave 
with pay during fiscal year 1933...... 
Excess—leave with pay taken prior to 
July 1, 1932, in excess of amount ac- 
crued at rate of two and one-half days 
per month, but not in excess of 
amount entitled to during calendar 
year 1932, but for Economy Act, is not 
required to be charged against fur- 
lough time under act... -...........- 
Fact that employee, prior to July 1, 
1932, had taken annual leave in excess 
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ECONOMY ACT—Continued. 
Leaves of absence—Continued. 
Annual—Continued. 











of amount accrued at rate of two and 
one-half days a month but not in ex- 
cess of amount to which entitled 
during calendar year ending Dec. 31, 
1932, but for passage of Economy Act, 
does not require that such excess 
leave be charged against the em- 
Foreign Commerce Service employees 
are exempt from restrictions on an- 
nual leave fixed by sec. 215 of act.._- 
Foreign Service—all leave with pay and 
all rights to transit time pay inciden- 
tal to such leave are suspended during 
fiscal year 1933; but employees in the 

United States in leave status prior to 

July 1, 1932, may be allowed return 

transit time as an incident to leave 

taken prior to July 1, 1932..........- 

Graduation leave of Military Academy 
cadets after being commissioned sec- 
ond lieutenants is annual leave and 
rights thereto are suspended during 
kg eee ees 

Granting of leave with pay during fiscal 
year 1933 is precluded by sec. 103, not- 
withstanding administrative rule or 
practice previously applied to the 
granting of annual leave, or that the 

leave accruing prior to July 1, 1932, 

was not or could not have been taken 

BREE Sl GS Wi iencecescvescnenscos 

Merchant Fleet Corporation officer 

whose salary was reduced by sec. 107 

of act is subject to restriction as to 

leave with pay during fiscal year 1933- 

Naval Establishment— 

Navy yard and naval station em- 
ployees who were in their first serv- 
ice year on June 30, 1932, and who 
lost time without pay during fiscui 
year 1932, may not be paid for such 
loss of time by being granted retro- 
active leave with pay accrued dur- 
ing fiscal year 1932, upon comple- 
tion of their service year while on 
furlough during fiscal year 1933. .-- 

Navy yard and naval station em- 
ployees who were in their second or 
subsequent service year on June 
30, 1932, who did not take leave 
with pay accrued during fiscal year 
1932, and who lost time without 
pay during that fiscal year, may 
not be paid for such loss of time 
during the fiscal year 1933._....._- 

Navy yard employees whose com- 

pensation is at a rate less than 

$1,000 per annum are not entitled 
to annual leave with pay during 

fiscal year 1933 
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Annual—Continued. 
Naval establishment—Continued. 

Per annum employees at naval sta- 
tions regularly working less than 
four days a week are part-time em- 
ployees and are not entitled toleave 
with pay, and their time off is to be 
treated with respect to Sundays and 
holidays the same as in case of 
absence without pay prior to July 


Per diena employees of navy yards are 
not entitled to annual leave with 


pay during fiscal year 1933___....- 30, 204 


Nonpay status—leave with pay may 
not be granted at beginning of calen- 
dar or other leave year immediately 
following absence in nonpay status 
in preceding year unless and until 
there has been a return to duty. 
Rule not changed by act 

Panama Canal employees— 

Leave with pay, designated in regu- 
lations, including leave accrued or 
earned during service prior to July 
1, 1932, is suspended during fiscal 


Suspension during fiscal year 1933 
of right to be paid upon separation 
from the service for leave accrued 
and unused prior thereto does not 
deprive former employees of a prop- 
erty right without due process of 
law in violation of the fifth amend- 
ment to the Constitution of the 
United States 

Per annum employees receiving com- 
pensation at rate of $1,000 a year or 
less are not entitled to annual leave 

during fiscal year 1933 

Per diem employees— 

Leave year running from March 1 to 
February 28 of succeeding year, 
under act February 22, 1921; leave 
entitled to beginning April 1, 1933_- 

Not entitled to annual leave with pay 
during fiscal year 1933 

Police—United States Park police and 

Mount Vernon Highway police are 

entitled, during fiscal year 1933 to 15 

days’ annual leave, exclusive of Sun- 

days and holidays. --.- tebe citbihacibidte : 
Right to annual leave as defined in sec. 
103, including that accrued and un- 
used prior to July 1, 1932, or rights 
to receive payment for unused por- 
tion thereof upon separation from the 
service, as well as all benefits inci- 
dent thereto, are suspended during 
fiscal year 1933 
Term ‘‘annual leave”’ as used in sec. 

103, refers to all ‘‘ vacation” leave of 

absence with pay authgrized by law 

and/or regulation for each year, 


Annual—Continued. 
whether based on the calendar, fiscal, 
or service year, for personal pleasure, 
convenience, or benefit of the officer 
or employee, but does not include 
sick, quarantine, and military leave-- 
Cumulative leave with pay, designated 
in regulations issued under authority 
of Panama Canal Act, including leave 
accrued or earned during service prior 
to July 1, 1932, is suspended during 


Military— 

Army officers, retired—leave neces- 
sarily granted for convenience of the 
Government to Army officers about 
to be retired, except those retired for 
physical disability by action of retir- 
ing board, must be without pay--.--- 

Authorized with pay, where adminis- 
tratively granted to follow immedi- 
ately a period of legislative furlough, 
also administratively granted __-.---- 

District of Columbia employees—mem- 
bers of National Guard or reserves; 
right to 15 days’ military leave is not 
suspended by act 

Furlough—legislative—if administra- 
tive office, notwithtsanding manda- 
tory provisions of law, refuses to grant 
military leave and places employee 
on legislative furlough during period 
of military training, he is not entitled 
to salary of his civilian position for 
any part of the time absent on fur- 


Government employees—members of 
National Guard or reserves; right to 
15 days’ military leave is not sus- 
G8 itt BE isis a nitintcdcnnicescese 

Legislative employees entitled to, 
during fiscal year 1933 

Not affected by act.................- . 

Military personnel— 

Act does not affect absences of super- 
intendent, professors, etc., and other 
officers of Military Academy during 
suspension of ordinary academic 
duties; absence of Military Academy 
cadets during summer months and at 
Christmas; absence of Naval Acad- 
emy midshipmen and Coast Guard 
Academy cadets during suspension of 
academic duties; absence of officers 
on duty exclusively as instructors at 
service schools during suspension of 
school duties 

All rights of military personnel, except 
enlisted men, to leave with pay other 
than absences due to sickness, includ- 
ing ‘‘ordinary leave” and ‘‘leave on 
half pay,’’ are suspended during fiscal 
year 1933, notwithstanding leave may 
have accrued prior to July 1, 1932.._- 
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Military personnel—Continued. 
Graduation leave of Military Academy 
cadets after being commissioned sec- 
ond lieutenants is annual leave and 
rights thereto are suspended during 
ete Wet Biers cckdcnweasedece 
Retroactive—navy yard and naval sta- 
tion employees who were in their first 
service year on June 30, 1932, and who 
lost time without pay during fiscal year 
1932, may not be paid for such loss of 
time by being granted retroactive leave 
with pay accrued during fiscal year 
1932, upon completion of their service 
year while on furlough during fiscal 
year 1933 
Sickness— 
Act makes no change in sick leave 
granted Foreign Service personnel 

Nonpay status—sick leave with pay 
may not be granted at beginning of 
calendar or other leave year imme- 
diately following absence in nonpay 
status in preceding year unless and 
until there has been a return to duty. 
Rule not changed by act... .........- 

Temporary employees—appointment 

made under civil-service rule or regula- 

tion specifically classifying the position 
as temporary should be regarded as 
temporary in applying leave laws and 

OIDs vc ddbdcctthncevinsbiesécine 

Travel leave with pay, designated in 

regulations issued under authority of 

Panama Canal Act, including leave 

accrued or earned during service prior 

to July 1, 1932, is suspended during 

fiscal year 1933 by sec. 103 

Without pay— 

Army officers, retired—leave necessarily 
granted for convenience of the 
Government to Army officers about 
to be retired, except those retired for 
physical disability by action of re- 
tiring board, must be without pay-.-.- 

Foreign Service officers—absences of 
ambassadors and ministers from their 
places of duty when not engaged on 
official business, including absences 
which might otherwise be permissible 
under act June 17, 1874, 18 Stat. 77, 
but not including absence on account 
of sickness, must be considered as 
absences without pay, and include 
Sundays and holidays, where such 
officials are not subject to the fur- 
lough provisions of the Economy 
tis ccitiein tnvecttnatinsanttawdée 

Furloughs—legislative—during period 

disability compensation is paid by 

Employees’ Compensation Commis- 

sion, after expiration of all sick leave 

and the three waiting days, employee 
is in a nonpay status in civilian posi- 
tion and such period may not be con- 
sidered as legislative furlough by 
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Leaves of absence—Continued. 

Without pay—Continued. 
administrative office but only as leave 
without pay. Amount of legislative 
furlough imposed on employee during 
entire fiscal year may be reduced 
proportionately at rate of two days per 
month for perfod on leave without 
pay during which disability com- 
pensation is received __...........-... 

Thirty-first day of month—in com- 
puting and withholding compensa- 
tion for authorized leave without pay 
and administrative furlough without 
pay, there is to be applied the rule of 
merging absence without pay on the 
3ist day of a month with absence 
without pay on the 30th day 

Married persons— 

Appointments—provision in sec. 213 of 

act requiring preference in appoint- 

ments be given to persons other than 
married persons living with husband or 
wife, such husband or wife being in the 
service of the United States or the Dis- 
trict of Columbia, prescribes mainly a 
rule and policy to be followed in making 
appointments to the classified civil 
service and does not involve a matter 
on which the General Accounting Office 
is authorized to render a decision 

Dismissals— 

Administrative furloughs when néces- 
sary to keep within appropriations do 
not constitute reduction in personnel 
within purview of sec. 213. _.......... 

“Class to be reduced’’ pursuant to sec. 
213 has reference to all employees per- 
forming work of same general char- 
acter in the particular service, not- 
withstanding they may be classified 
for compensation purposes in differ- 
ent grades. jiebdncugie ioe 

Provision in sec. 213 of act, requiring 
preference, when reducing force, to be 
given to persons other than married 
persons residing with husband or wife 
where either is in the service of the 
United States or the District of Co- 
lumbia, prescribes mainly a rule and 
policy to be followed in reducing the 
force of Federal employees to keep 
within the limits of appropriations, 

and does not involve a matter upon 

which the General Accounting Office 

is authorized to render a decision - ..-.. 
Pay— 

Administrative—N ational Guard—as 
administrative function pay of officers 
may not exceed $1,000 per annum, same 
is not affected by Economy Act-......- 

Advances to Navy officer—three months’ 

pay authorized by act Mar. 4, 1917, 39 
Stat. 1181, to be advanced under certain 
conditions must have deducted there- 
from two and one-half days’ pay for each 
month’s salary so advanced 
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ECONOMY ACT—Continued. 
Pay— Continued. 

Caretakers—National Guard—where 
paid at rate in excess of $1,000 per an- 
num, same is subject to 84% per cent 
reduction, or such lesser reduction as 
necessary to reduce pay to $1,000. 

Checkages—Navy  officer—twenty-cent 
hospital checkage required by sec. 4808, 
R. 8., is not made when officer is on 
leave without pay--..........-.-.-- 

Drill— 

National Guard—as drill pay of officers 
may not exceed $1,000 per annum, 
same is not affected by act 

Naval Reserve (Fleet)— 

Officers in inactive status, performing 
only intermittent duties or attend- 
ing occasional drills, are not officers 
of the United States within sec. 201 
of act, and payment of drill pay is 
authorized 

Officers whose maximum rate of com- 
pensation for armory drills can not 
exceed $1,000 per annum because of 
statutory limitations are exempt 
from provisions of Economy Act-..-. 

Encampments—National Guard—field 
training pay of officers, including war- 
rant officers, being the same as that of 
Regular Army officers, is subject to 814 
per cent reduction 

Higher grade or rating— 

Navy— 

Retired enlisted men—act May 7, 
1932, 47 Stat. 150, authorizing ad- 
vancement in rank on retired list, 
but without affecting pay status, 
may be disregarded in applying 
provisions of Economy Act 

Retired warrant officers—act May 7, 
1932, 47 Stat. 150, authorizing ad- 
vancement in rank on retired list, 
but without affecting pay status 
may be disregarded in applying 
provisions of Economy Act 

Increase—Army enlisted men—automatic 
increase in pay on account of promotion 
and length of service is not prohibited 


Longevity—Army officer not entitled to 
5 per cent increase in pay during fiscal 
year 1933, where did not complete re- 
quired number of years’ service until 
June 30, 1932 

Military personnel—commissioned officers 
and warrant officers, exempted from 
legislative furlough, whose rate of pay 
is more than $1,000 per annum are sub- 
ject to reduction of 8 4% per cent in pay-- 

Property and disbursing officers—Na- 
tional Guard—where paid at rate in 
excess of $1,000 per annum, same is sub- 
ject to 84% per cent reduction, or such 
lesser reduction as necessary to reduce 
compensation to $1,000 per annum 
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Pay—cContinued. 
Retired— 
Naval Academy Band—retired leader 
is subject to reduction in pay 
Navy enlisted men— 

Procedure for making deduction re- 
quired under act, where retired 
enlisted man is also a retired emer- 
gency officer 

Reduction not to be made below 
amount that would have been re- 
ceived for enlisted service only, in 
the case of enlisted men entitled to 
retired pay of warrant officers be- 
cause of commissioned service dur- 
ing World War 

World War officers 

Procedure for making deduction re- 
quired under act, where retired en- 
listed man is also a retired emer- 
gency officer. 

Subject to percentage deduction in 


Transit time—Foreign Service—All leave 
with pay and all rights to transit time 
pay incidental to such leave are sus- 
pended during fisca] year 1933; but em- 
ployees in the United States in leave 
status prior to July 1, 1932, may be 
allowed return transit time as an inci- 
dent to leave taken prior to July 1, 


Personal services— 
Stenographic— 

Compensation paid stenographers and 
typists employed as needed in a field 
office would be subject to 8}4 per cent 
deduction 

Temporary hire of stenographers and 
typists by an employee in a travel 
status constitutes, under ordinary 
circumstances, a contract between 
the parties concerned and does not 
render the typist or stenographer an 
employee of the United States, nor 
is the compensation so paid subject 
to provisions of Economy Act 

Projects, contributions to—refunds—cost 
of project in national forest toward which 
donations or contributions from private 
sources are made includes amount of 
salary of Federal employes engaged in 
connection therewith required to be de- 
ducted and impounded, and refunds of 
excess donations or contributions may 
not include any part of the salary of the 
employees required to be deducted and 


Promotions— 
Administrative— 

Allowances, reduction in value of—any 
adjustment or manipulation in salary 
or value of allowance rates during fis- 
cal year 1933, or while provisions of 
Economy Act now existing are in 
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Administrative—Continued. 

force, resulting in continued furnish- 

ing of same allowances and in addi- 

tion an increase in amount of cash 

paid employee, is an administrative 

promotion and prohibited by the act. 
Change of duties— 

Administrative assignment of em- 
ployee to duties of higher grade 
is prohibited, if increase in com- 
pensation involved, unless author- 
ized in writing by the President._- 

Where new duties added to an exist- 
ing position require its allocation to 
a higher grade, with no increase in 
compensation? there is not involved 
an administrative promotion with- 
in sec. 203 of act... ....-........... 

Fact that higher position may be a 
temporary or seasonal one does not 

remove it from restrictions of sec. 202, 

and if vacant it may not be filled by 

promotion of employee from lower 
grade without presidential approval. 
Field service— 

Administrative reallocation of field 
position under sec. 2, Brookhart 
Act, is exclusively within adminis- 
trative control, and any such reallo- 
cation based on substantially the 
same duties and responsibilities as 
of June 30, 1932, which would in- 
crease the salary rate of the em- 
ployee, is an administrative pro- 
motion and prohibited during 
fiscal year 1933 under sec. 202... ..- 

Change in status of field employee 
by administrative action, which 
would result in increased com- 
pensation, constitutes administra- 
tive promotion and requires presi- 
dential approval... .............--.- 

Restoration, during fiscal year 1933, 
of field employees under Engineer 
Department of the Army, to their 
permanent salary rate from salary 
rates given them temporarily dur- 
ing fiscal year 1932, under regula- 
tions authorizing such temporary 

reductions, is not an administra- 
tive promotion and is not pro- 
hibited by act....................- 

Shifting ofemployee between various 
employment units which would re- 
sult in increased compensation 
would constitute an administra- 
tive promotion and would not be 
PG icccidscccacen sts 

Final reallocation, based on substan- 
tially same duties and responsibili- 
ties as of June 30, 1932, of an existing 
position in departmental services in 
District of Columbia or under govern- 
ment of the District, made effective 
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during fiscal year 1933 by action of 
Personnel Classification Board, or on 
and after Oct. 1, 1932, by Civil Service 
Commission, which requires an in- 
crease in compensation of incumbent 
does not constitute an administrative 
promotion and is not prohibited by 
Full or partial restoration of salary rates 
of employees reduced prior to July 1, 
1932, as a disciplinary measure is 
prohibited during fiscal year 1933 ___- 
Increases in compensation of emer- 
gency, probationary, and reinstated 
employees whose rates of pay are re- 
adjusted after trial or qualification, 
and of apprentices and other em- 
ployees in training whose rates of 
pay are readjusted after completing 
required instruction or giving satis- 
factory evidence of qualification, are 
considered as administrative promo- 
tions, and prohibited during fiscal 
year 1933 under sec. 202.............. 
Insular possessions—in view of estab- 
lished practice to pay employees $200 
per annum more for duties performed 
in the insular possessions than for 
similar duties in the United States, 
the filling of vacant positions in such 
possessions by transfers from posi- 
tions in the United States, when 
authorized or approved by the Presi- 
dent, will entitle the employees to 
the increased compensation... -._-_- 
Prohibited during fiscal year 1933____- 
Reallocations—advancement in grade 
and salary of employee whose position 
has been reallocated by the Person- 
nel Classification Board is not an 
administrative promotion and not 
prohibited by the act_...........-.- . 
Restoration to former grade or ad vance- 
ment to intermediate grade of em- 
ployees permanently reduced prior to 
July 1, 1932, would constitute an 
administrative promotion and be 
prohibited during fiscal year 1933__.. 
Temporary or permanent up and down 
rating of per diem employees qualified 
to perform operations for which differ- 
ent rates are paid in accordance with 
authorized wage schedules, and the 
periodic readjustments in salary pay- 
ments of typesetting-machine op- 
erators on basis of work done, or piece 
work, are not administrative promo- 
tions nor probibited during fiscal year 
1933 under sec. 202, provided no in- 
crease is made administratively in 
rates of wages for various trades or in 
rates per piece or for amount of work 
ember sou Ss. Sse iste ceetia 
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Promotions—Continued. 
Administrative—Continued. 

Where employee was given adminis- 
trative furlough in preference to a 
discharge, his subsequent appoint- 
ment to an excepted temporary or 
seasonal position at a higher rate of 
compensation than he had received 
under his regular appointment is not 
to be prohibited as an administrative 
promotion 

While temporary or emergency posi- 
tion may be filled under sec. 203 (b) of 
act without prior authorization or 
approval by the President, the pro- 
motion of an employee already in the 
service to fill such a temporary or 
emergency position, without presi- 
dential approval, which would result 
in increase in compensation, is pro- 
hibited as an “administrative pro- 
motion” 

Automatic— 

Increases in compensation of post- 
masters, etc., based on increase in 
postal receipts or in number of em- 
ployees assigned to classified stations, 
constitute automatic promotions and 
are prohibited during fiscal year 1933. 

Navy officer—Advancement of rear ad- 
miral from lower half to upper half 
constitutes an automatic promotion 


within sec. 201 and payment of in- 


creased pay, when advancement 

oceurs after June 30, 1932, is pro- 

hibited during fiscal year 1933 

Retroactive—Navy officers—where com- 
missions, issued after July 1, 1932, are 
made effective as of a date prior thereto, 
as authorized by act Mar. 4, 1913, 37 
Stat. 892, the officers are entitled to the 
compensation of the grade to which 
commissioned from the effective date of 
the commission, such promotion not 
being a promotion during the fiscal year 
1933 within the purview of the economy 
act prohibiting increases in compensa- 
tion because of automatic promotion-- 

Quarters— 
In kind— 
Furloughs— 

Compensation deductions, and the 
impounding thereof, are required 
to be based on total salary rate of 
employee, including cash and the 
determined value of quarters fur- 
nished in kind 

Employee on administrative furlough 
without pay should be charged 
the full determined value of Gov- 
ernment quarters occupied for the 
period of the furlough 

Employee subject to legislative fur- 
lough must have deducted from his 
cash compensation for the year not 
only 8% per cent of his total salary 
(including allowances in kind) but 
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ECONOMY ACT—Continued. 
Quarters—C ontinued. 
In kind—Continued. 
Furloughs—C ontinued. 
also the full fixed value of quarters 
occupied by or reserved for him 
during absence on legislative fur- 


If regulations in force prior to July 1, 
1932, required value of Govern- 
ment quarters be charged against 
employee’s salary, though not oc- 
cupied, an employee on legislative 
furlough, from whose compensa- 
tion there would already be de- 
ducted and impounded 84 per 
cent of value of quarters in the total 
deduction based on total salary rate 
for the position, should be charged 
the remainder of the value of 
quarters occupied, or 9134 per cent 


Where quarters are furnished as part 
of compensation, employees must 
be charged with the value thereof 
when on legislative or administra- 
tive furlough, if quarters are not 
vacated during such absence. 
When no pay accrues by reason 
of such absence, the value of the 
quarters must be deducted from 
the next pay due 

Where there is deducted from gross 
compensation each month a full 
value of quarters furnished in kind, 
and in addition the proper amount 
for legislative furlough computed 
on gross compensation including 
quarters allowance, no further de- 
duction for quarters during time 
absent on legislative furlough is 


Rental allowance— 

Navy nurse not entitled to rental allow- 
ance during absence on leave without 
pay in excess of required 24 days’ 
legislative furlough 

Navy officer— 

Allowances for quarters, heat and 
light being dependent on receipt of 
base pay of certain period, no officer 
may receive either increased pay or 
increased allowances by reason of 
passing into a higher pay period 


Not entitled to rental allowance dur- 
ing absence on leave without pay 
in excess of required 24 days’ legis- 
lative furlough 

Reassignments— 

Reassignment of duties of a position which 
becomes vacant, salary of which has 
been impounded, to other employees, 
is not such filling of a vacancy as re- 
quires presidential approval or author- 
izes the restoration to the appropriation 
of any amount of the impounded salary 
of the vacant position 
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Transfer or reassignment of employees 
already in the service to new or addi- 
tional positions not involving increased 
expenditures from appropriated funds 
or the creation of a vacancy does not 
require the prior approval of the Presi- 
dent, and no impoundment of funds is 


Savings— 


Compensation deductions—funds saved 
by, under Title I of act, must be im- 
pounded, and such impounding may 
not be waived by the President... _-_--. 
Furloughs—administrative—funds saved 
under, for purpose of conserving appro- 
priations, may be used to pay salaries 
of persons retained on duty............ 
Furloughs—legislative—funds saved un- 
der, must be impounded, and such im- 
pounding may not be waived by the 
eo eee 
Impounding— 
Appropriations chargeable— where 
compensation of position rendered 
vacant by retirement of employee has 
in the past been paid partially from 
various appropriations, it will be for 
administrative designation which 
of the appropriations are to be charged 
with the impounded funds, and the 
pro rata to be charged to the respec- 
tive appropriations .................-. 
As to all positions occupied June 30, 
1932, or thereafter, which became 
vacant on or after July 1, 1932, the 
amount of salary to be impounded is 
at the rate paid the last incumbent_-_ 
Contract scientist employed at per 
diem rate in excess of $1,000 per an- 
num is subject to deduction in his 
compensation, and amount thereof 
must be impounded ___._...........- 
Daily rate of per diem employees who, 
pridr to July 1, 1932, regularly worked 
six or seven days per week without 
Saturday half-holiday, would remain 
same if employees placed on 5<ljay 
week, and compensation for 5 days 
per week would be the same as for 
five days prior to July 1, 1932, the 
compensation for the additional one 
or two days to be impounded__------ 
Funds saved by not filling vacancies 
must be impounded, unless such im- 
pounding is waived by the Presi- 


If employee has taken entire legislative 
furlough and before the ena of fiscal 
year resigns, no portion of the fur- 
lough may be considered adminis- 
trative, but entire amount of deduc- 
tion must be impounded _-_.. 
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If formal administrative action was 
taken prior to July 1, 1932, to abolish 
vacant positions as of June 30, 1932, 
and such action was made of record 
and now stands as such, there is no 
impounding required under sec. 203 
of act, but administrative action 
taken on or after July 1, 1932, pur- 
porting to abolish vacant positions 
retroactively as of June 30, 1932, 
would be without force or effect _...-. 

In absence of action by President, pur- 
suant to sec. 203 of act, salaries of all 
positions under Federal Farm Board 
vacant as of June 30, 1932, and/or 
thereafter, are required to be im- 


In absence of administrative action 
prior to July 1, 1932, affirmatively 
abolishing vacant positions, or suf- 
ficient facts disclosed to show posi- 
tion vacant so long as to justify pre- 
sumption that it had been abolished 
or discontinued, a reduction made by 
Congress in personnel appropriation 
may not be considered as relating ex- 
clusively to salaries of positions vacant 
June 30, 1932, or to those becoming 
vacant July 1, 1932, by operation of 
law or otherwise, and impounding of 
salary rates of such vacant positions 
UUIORE . oid cndddhcctevidiceee 

Neither the granting of leave without 
pay nor the administrative furlough 
for all or a part of the fiscal year 1933 
can operate to evade the requirements 
of the law that one month’s pay or 
84 per cent of the total annual salary 
Dotan s. sds citi. ccccotess 

No administrative furlough required or 
permitted until legislative furlough 
of one calendar month, or 24 working 
days, completed and compensation 
deductions impounded -.-..........-- 

No part of an appropriation in the im- 
pounded fund may be used to employ 
temporary, emergency, or seasonal 
employees unless the President 
exempts all or any part of the appro- 
priation from the requirement for im- 
POs oc ccs Set cdsitksTtbctswcee 

No part of saving effected by imposing 
administrative furloughs without pay 
under sec. 216 of act, to keep within 
limits of appropriation for fiscal year 
1933, is required to be impounded... 

Positions occupied June 30, 1932, or 

thereafter, and becoming vacant on 

and after July 1, 1932, and positions 
not occupied June 30, 1932; rule as to 
impounding of salaries-.. 
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ECONOMY ACT—Continued. 
Savings—Continued. 

Impounding—C ontinued. 

When employee is furloughed for entire 
fiscal year 1933, one calendar month’s 
pay must be impounded 

When vacant position is authorized by 
President to be filled, there may be 
restored to appropriation from im- 
pounded fund only that portion of the 
salary of the vacant position neces- 
sary to pay the salary of the new in- 
cumbent, the difference between the 
salary of the last incumbent and of 
the new incumbent, if any, to remain 
impounded 

Where employee takes entire month of 
July as legislative furlough, his entire 
month's salary will be impounded-_-- 

Where vacancy filled by presidential 
approval, the salary of the position 
during the time it remained vacant 
must be impounded unless waived 
by the President 

Where vacancy occurs in a position in 
the mechanical shops, Agriculture 
Department, the compensation of 
which ordinarily is paid to a greater 
or less extent from appropriations as 
reimbursement for work performed, 
the compensation of the vacant posi- 
tion must be impounded from the 
appropriation primarily liable there- 
for, no change being authorized 
against other appropriations when 
no services are rendered 

Services between departments and estab- 
lishments— 

Charge to be made by Treasury Depart- 
ment to other services or outside agen- 
cies as cost of repay work is the gross 
amount to be charged against the ap- 
propriation of the service performing 
the work for the compensation of the 
employees including the amounts im- 
pounded under the act 

Employee placed on administrative fur- 
lough without pay for purpose of con- 
serving appropriations of Panama 
Canal renders no service and results in 
no expense to Canal appropriation that 
may be charged as an item of cost to 
another Government establishment... 

Rule in force prior to July 1, 1932, of ex- 
cluding salaries of regular employees 
from cost of work performed by one 
department, etc., for another does not 
preclude, in making adjustments under 
act, consideration, as part of actual cost, 
of salary or compensation of officers or 
employees engaged directly on the work 
including amount to be deducted and 


Treasury and State Departments— 
State Department not required to ad- 
vertise for bids in order to procure 
from the Director of the Mint blank 
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Services between departments and estab- 
lishments—Continued. 

Treasury and State Departments—Con. 
medals to be given masters and crews 
of foreign vessels for rescuing Ameri- 
can seamen or citizens from ship- 


Transfers— 

Employee in position subject to legisla- 
tive furlough transferred to position 
subject to 844 per cent reduction with- 
out furlough; requirements as to adjust- 
ment of salary 

Personnel Classification Board to Civil 
Service Commission; what personnel 
to be transferred 

Simultaneous transfer of two employees, 
not involving increased expenditures 
from personnel appropriations for fiscal 
year 1933, is not the filling of vacancies 
within provisions of act 

Transfer or reassignment of employees 

’ already in the service to new or addi- 
tional positions not involving increased 
expenditures from appropriated funds 
or the creation of a vacancy does not 
require the prior approval of the Presi- 
dent, and no impoundment of funds is 
required 

Vacancies— 

Adjustments in duties and responsibilities 
of personnel, either in departmental or 
fleld service, which do not involve any 
increased expenditure of appropriations 
or which do not defeat the impounding 
of salaries of vacant positions, are not 
prohibited by sec. 202 of act........... 


Administrative action purporting to 
abolish, after July 1, 1932, positions 
becoming vacant does not render inop- 
erative the impounding provisions of 
the act, notwithstanding there may be 
no further need for the particular serv- 
[tl senacsncpdandeiinkanntuiiaenae onan 


Administrative action taken prior to July 
1, 1932 effective as of that date, pur- 
porting to fill an existing position va- 
cant June 30, 1932, is rendered inoperative 
by the act, and the salary of the posi- 
tion must be impounded in absence of 
presidential approval of the filling of 
the position. 


Appointment to a permanent position of 
employee on administrative furlough 
terminates furlough, leaving position 
vacant and requiring impounding of 
salary of vacant position for remainder 
of fiscal year or until filled by presiden- 
CO 
‘lerks in charge of rural postal stations; 
filling of vacancy in position requires 
presidential authorization or approval. 


Cooperative positions defined, as regards 
ee 


142, 158 
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Vacancies—Continued. 
Effect of act on positions vacant at close 
of business June 30, 1932-_ eS 
Fact that higher position may be a tem- 
porary or seasonal one does not remove 
it from restrictions of sec. 202 of act, and 
if vacant it may not be filled by promo- 
tion of employee from lower grade with- 
out presidential approval... _.--- ‘ 
Filling of, by presidential approval, is a 
waiver of requirement as to impound- 
ing of compensation of the position, in 
so far as it is necessary to make use there- 
of for payment to new appointee. 
Salary of position for period of vacancy 
must be impounded unless waived by 
Cee PRs so aatidsic cc stsncteiiin 
Filling of, on presidential authority; 
salary to be restored to appropriation 
from impounded fund, amount of_...-- 
Filling of, without presidential authority 
or approval; when authorized.......... 
If formal administrative action was taken 
prior to July 1, 1932, to abolish vacant 
positions as of June 30, 1932, and such 
action was made of record and now 
stands as such, there is no impounding 
required, but administrative action 
taken on or after July 1, 1932, purport- 
ing to abolish vacant positions retro- 
actively as of June 30, 1932, would be 
without force or effect ..............-.. 
If no increase in compensation is involved, 
changes in designation of title to posi- 
tions held by employees would not con- 
travene provisions of secs. 202 or 203 of 
act, and would not require prior presi- 
dential authorization or approval. ---_- 
If position occupied by employee is tem- 
porary and has been properly filled 
without presidential authority or ap- 
proval, it is lawful to appoint same em- 
ployee to separate and distinct tempo- 
rary position with different duties, even 
at increased compensation, without 
presidential authority or approval ----- 
If, with view to appointment, adminis- 
trative action was taken prior to July 1, 
1932, effective as of that date, to create 
a new or additional position, no im- 
pounding of salary would be involved, 
but such administrative action has 
been rendered inoperative by the act 
in absence of presidential approval, 
which, if obtained, will be considered 
as retroactively effective July 1, 1932... 
Impounding requirements under sec. 203 
CR ace sence ceneier-tnemntesess~ 
Insular possessions—In view of estab- 
lished practice to pay employees $200 
per annum more for duties performed 
in insular possessions than for similar 
duties in United States, filling of vacant 
positions in such possessions by trans- 
fers from positions in United States, 
when authorized or approved by Presi- 
dent, will entitle employee to increased 
compensation .............. 
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New “absolutely essential positions’’; 
presidential approval of creation of, 
carries with it presidential approval of 
the filling of such positions by promo- 
tion or transfer of employees already in 
the service in a lower grade; but a sepa- 
rate presidential approval is necessary 
to fill the positions made vacant by such 
promotion or transfer._...............- 

Permanent appointment, effective as of 
July 1, 1932, of a temporary employee 
in same position requires presidential 
authorization or approval.............- 

Position which automatically terminates 
on completion of work is exempted from 
impounding provision of act_......___- 

Positions occupied June 30, 1932, or there- 
after, and becoming vacant on and after 
July 1, 1932, and positions not occupied 
June 30, 1932; rule as to impounding of 
salaries... _._. Soi 

Positions of Census s Bureau special agents 
employed for purpose of collecting sta- 
tistics on cotton are not “‘seasonal’’ 
within sec. 203 of act, and the filling of 
such positions requires prior presiden- 
tial approval. .............5...-.. in 

Positions vacant on or after July 1, 1932, 
may not be filled after that date by re- 
assignment of other employees thereto 
without written authority or approval 
Ee ee 

Presidential approval not required for 
transfer of personnel or adjustment in 
duties and responsibilities of personnel 
under one or more appropriations where 
not involving increased expenditure - -- 

Presidential authorization or approval 
not required in filling of vacancies in 
positions of commissary clerk or chief 
commissary clerk at Federal penal and 
correctional institutions either from 
outside the Government service or by 
promotion from within, and the com- 
pensation of such positions, when va- 
cant, is not required to be impounded - 

Reassignment of duties of a position which 
becomes vacant, salary of which has 
been impounded, to other employees 
is not such filling of a vacancy as re- 
quires presidential approval or author- 
izes the restoration to the appropriation 
of any amount of the impounded salary 
of the vacant position. -_..............- 

Restrictions against use of appropriated 
funds to fill vacant positions during 
fiscal year 1933 are not applicable to 
appropriations for Office of Architect 
CEE GOs bic cetitttaetdetssctsus 

Simultaneous transfer of two employees, 
rot involving increased expenditures 
from personnel appropriations for fiscal 
year 1933, is not the filling of vacancies 
within provisions of act 

System of stagger employment of regular 

employees on part-time basis, due to re- 

duction in appropriations, does not vio- 
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Vacancies—C ontinued. 

late prohibition against filling of vacan- 
cies if no additional positions are created 
or additional employees placed on the 
rolls. 

Transfer or reassignment of employees al- 
ready in the service to new or addi- 
tional positions not involving increased 
expenditures from appropriated funds 
or the creation of a vacancy does not re- 
quire the prior approval of the Presi- 
dent, and no impoundment of funds is 
required 

When vacant position is authorized we 
President to be filled, there may be re- 
stored to appropriation from impounded 
fund only that portion of the salary of 
the vacant position necessary to pay the 
salary of the new incurnbent, the differ- 
ence between the salary of the last in- 
cumbent and of the new incumbent, if 
any, to remain impounded 

Where new duties added to existing posi- 
tion require its allocation to a higher 


grade, with no increase in compensa- , 


tion, there is not involved the filling of 
a vacancy within sec. 203 of act, but 
where the duties of a vacant position are 
added to one or more other positions, 
the impounding provisions of sec. 203 
are for application with respect to the 


While temporary or emergency position 
may be filled under sec. 203 (b) of act 
without prior authorization or approval 
by the President, the promotion of an 
employee already in the service to fill 
such a temporary or emergency position, 
without presidential approval, which 
would result in increase in compensa- 
tion, is prohibited as an ‘‘administra- 
tive promotion” 

ECONOMY ACT, AMENDED: 
Allowances— 

“Allowances for travel”—exception of; 
when allowances come within 

Naval Reserve—retired transferred mem- 
bers—payment of $15.75 per month, less 
percentage reduction, in lieu of rations, 
ete., is not prohibited by restrictions on 
automatic promotions 

Navy—retired enlisted men—allowances 
for rations, clothing, etc., are subject to 
percentage reduction. 

Rations, commutation of—not allowance 
and not subject to 15 per cent reduction. 

Subsistence in kind furnished under con- 
tract to civilian employees while at 
headquarters, and not in travel status; 
determined value is part of compensa- 
tion under act Mar. 5, 1928 
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ECONOMY ACT AMENDED-—Con. 
Clothing-- 
Enlisted men— 

Clothing furnished in kind on first en- 
listment in Navy is not pay or allow- 
ances and value thereof is not subject 
to percentage reduction._...........- 

Money allowance for clothing payable 
on discharge is not part of compensa- 
tion and is not subject to percentage 
reduction 

Compensation— 
Adjustments after Apr. 1, 1933— 

Amount of furlough deductions from 
compensation prior to Apr. 1, 1933, or 
amount of legislative furlough taken 
on or after that date may not be re- 
garded as factor in determining rates 
of compensation to be paid for serv- 
ices on and after said date 

Employee who has been administra- 
tively furloughed for 15 days during 
fiscal year 1933 prior to Apr. 1, 1933, 
and has had deducted compensation 
for 18 working days’ legislative fur- 
lough as of Mar. 31, 1933, is entitled 
to refund of 14 days’ compensation 

No authority of law to attempt to com- 
pensate for loss of pay during fiscal 
year 1933 by reason of absence on ad- 
ministrative furlough 

Contract employees—compensation of 
housekeeper required to be paid by the 

Government pursuant to an item in a 

lease between the Government and a 

third party covering rental of consular 

quarters is not subject to 15 per cent re- 

Gicasconececestesentalsctitee 

Contributions to— percentage reduction; 
impounding; rule as to 
Cooperative employees— 

Percentage reduction; impounding; 
SRO Seiniwckscddcecctbdntiends 

Personnel paid from funds allotted by 
the Government through the Public 
Health Service to States and counties 
for rural sanitation who perform their 
duties under the jurisdiction and su- 
pervision of State or county authori- 
ties are not subject to 15 per cent 
reduction in compensation... ...-.- 

Where State or private agency pays 
whole or part of salary of employees of 
Federal Government, the 15 per cent 
or other determined deduction on 
portion of salaries directly charged to 
State or agency funds inures to benefit 
of the State or agency, and no im- 
pounding is required 

Disability payments under act Sept. 

1916, 39 Stat. 742, as amended, are re- 

quired to be reduced 15 per cent effective 

Apr. 1, 1933, whether injury sustained 

prior or subsequent thereto 
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ECONOMY ACT AMENDED—Contd. 
Compensation—Continued. 

Double—tetired enlisted men—failure to 
exempt retired pay from reduction un- 
der act Mar. 20, 1933, Pub. No. 2, does 
not change rulings under economy act 
in matter of limitation on aggregate com- 
pensation which may be earned in 
civilian position and received as retired 
pay by reason of commissioned service 
in case of retired enlisted men who are 
entitled to retired pay of warrant officers 
under act of June 6, 1924 

Federal Home Loan Bank Board—total 
compensation rate of members and em- 
ployees, derived on and after July 1, 
1933, from sources other than the Federal 
Treasury, is subject to 15 per cent reduc- 
Cais eal heddie~ ace eiiantnesreneessnce > 

International Joint Commission—com- 
pensation of members of United States 
section is subject to 15 per cent reduc- 


Postal Service employees— 

Compensation postmasters entitled to 
on and after Apr. 1, 1933, during 
fiscal years 1933 and 1934 

First, second, or third class postmasters 
appointed during fiscal year 1933, 
or 1934; basis of compensation 

Total compensation of fourth-class 
postmasters for fourth quarter of 
fiscal year 1933 is subject to 15 per cent 
reduction 

Transit time—officers and employees 
serving abroad are not entitled to 
refund or adjustment of compensation 
on account of transit time, and leave 
in connection with furlough and leave 
with pay with which they may have 
been charged during fiscal year 1933, 
prior to enactment of act of Mar. 20, 
1933 - 

Cooperative agreements— 

State work— 

No authority under act Mar. 20, 1933, 
to reduce charges or fees previously 
imposed on the State for work or 
services performed by the Govern- 
ment by the amount of the 15 percent 
deducted and impounded on the 
salaries of Federal personnel who 
may be engaged on the work 

Where State pays whole or part of salary 
of employees of Federal Government, 
the 15 per cent or other determined 
deduction on portion of salaries di- 
rectly charged to State funds inures to 
benefit of the State, and no impound- 
ing is required 

Exemptions— 

Clothing furnished in kind to Navy en- 
listed men on first enlistment; value of, 
is not subject to percentage reduction... 

Clothing money allowance payable to 
enlisted men on discharge is not subject 
to percentage reduction 
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Exemptions—Continued. 

Contract employees—compensation of 
housekeeper required to be paid by 
the Government pursuant to an item in 
a lease between the Government and 
a third paity covering rental of consular 
quarters is not subject to 15 per cent 
reduction 

Cooperative employees paid from funds 
allotted by the Government through 
the Public Health Service to States 
and counties for rural sanitation who 
perform their duties under the juris- 
diction and supervision of State or 
county authorities are not subject to 
15 per cent reduction in compensation. 

Emergency Railroad Transportation 
Coordinator—employees appointed by, 
are not subject to reduction in com- 
pensation _. . 

Enlistment allowance is not subject to 
reduction at ; 

Fees of jurors and witnesses, where re- 
duced by Economy Act, are not sub- 
ject to further reduction under act as 
“amended - .___. pebiciamne 

Furlough rations allowance payable on 
discharge is not subject to reduction ._-. 

Housekeeper—compensation required to 
be paid by the Government pursuant 
to an item in a lease between the Govern- 
ment and a third party covering rental 
of consular quarters is not subject to 
15 per cent reduction 

Prizes—gunnery and engineering—not 
subject to reduction... ................. 

Rations, commutation of—commuted 
value of rations for Navy enlisted men 
is not subject to 15 per cent reduction_- 

Furloughs—administrative— 

Compensation deductions—how to be 
made after Apr. 1, 1933................ 

Compensation, loss of—no authority of 
law to attempt to compensate for loss 
of pay during fiscal year 1933 by reason 
of absence on administrative furlough... 

Furloughs—legislative— 

Compensation deductions, excess— 

Adjustments on March pay roll; when 
authorized... -- ee 

Credit for, on account of legislative fur- 
lough may not be applied on 15 per 
cent or other determined deduction 
effective on and after Apr. 1, 1933_... 

No authority to average compensation 
rate during entire period from July 1, 
1932, to Apr. 1, 1933, for purpose of 
making adjustments for excess deduc- 
tions; adjustments should be on basis 
of actual salary rate paid when excess 
deductions were made 

Refund of 1% days’ compensation 
authorized where employee has been 
administratively furloughed for 15 
days during fiscal year 1933 prior to 
Apr. 1, 1933, and has had deducted 
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ECONOMY ACT, AMENDED—Contd. 
Furloughs—Legislative—Continued. 
Compensation deductions, excess—Con. 
compensation for 18 working days’ 
legislative furlough as of Mar. 31, 1933- 
Compensation, increase of—if all of fur- 
lough was taken and required deduc- 
tions made at the time, no further deduc- 
tions would be required solely because 
ofasubsequentincreaseincom pensation. 
Final adjustment as of Mar. 31, 1933— 
Reduction of 15 per cent is applicable 
to employee from whose compensa- 
tion only 224 days’ pay was de- 
ducted on account of legislative fur- 
lough prior to Apr. 1, 1933 
Where legislative furlough legally 
granted or imposed, the absence of 
employees on such furlough may not 
later be regarded as administrative 
furlough or ordinary leave without 


Unused portion of 18 working days’ fur- 
lough for which deductions were made 
may not be granted during fiscal year 
1934, but may be taken between Mar. 
31 and July 1, 1933 

Gratuity—enlistment allowance—cash paid 
for reenlistment within three months after 
discharge is not compensation as defined 
in act and is not subject to reduction... 

Leaves of absence 

Amount accrued and unused June 30, 
1932, may not be granted on and after 
Apr. 1, 1933; but during current calen- 
dar or leave year, leave will accrue at 
rate of 144 days for each calendar month, 
which may cumulate in any succeeding 
calendar or leave year. ................- 

Federal Home Loan Bank Board—an- 
nual and sick leave for employees is sub- 
ject to conditions and limitations of sec. 
215 of Economy Act and Executive 
order of Feb. 9, 1933 

Foreign Service personnel—leave en- 


Government Printing Office— 
Compensation payable for periods of 
authorized leave must continue to be 
‘*at the rate of pay received * * * 
during the time in which said leave 


Leave account of any employee may 
not be credited in excess of 15 days of 
the unused leave which had been 
earned during fiscal year 1932 plus 1}4 
days per month for each month’s 
service after Mar. 31, 1933 

Legal representatives of employees who 
die between Mar. 31 and July 1, 1933, 
may be paid for accrued unused leave, 
but such payments may not be made 
on account of employees who die after 


Payment for leave earned prior to July 
1, 1932, and taken on or after Apr. 1, 
1933, or for leave earned and granted 
on or after Apr. 1, 1933, is subject to 
percentage reduction 
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ECONOMY ACT, AMENDED—C ontd. 
Leaves of absence—Continued. 
Government Printing Office—Contd. 

Practice of paying employees upon sep- 
aration from the service for unused 
earned or accrued leave must be dis- 
continued 

Same rules applicable to granting leave 
on Saturday morning in force prior to 
July 1, 1932, are applicable on and 
after Apr. 1, 1933 

Naval Establishment— 

Employees within continental United 
States whose second service year ter- 
minated prior to Apr. 1, 1933, per- 
manently lost right to cumulate leave 
from a prior service year; leave en- 
titled to after Apr. 1, 1933............ 

Leave entitled to outside continental 
United States, on and after Apr. 1, 


ice or leave year is authorized only 
after first 12 consecutive months of 
service, and is cumulative in each 
succeeding service or leave year-.- 

Leave with pay, accrued but not taken 
prior to June 30, 1932, by employees 
outside continental United States; 
granting of, after Apr. 1, 1933_..._- 

Leave with pay, accrued but not taken 
prior to June 30, 1932, by employees 
within continental United States who 
were in their second service year Apr. 
1, 1933; leave entitled to after that 
E,  daciinenditapenitbrns apemoenh 

No leave credit authorized from July 1, 
1932, to Mar. 31, 1933 

Practice in force prior to July 1, 1932, 
of surrendering leave with pay and 
substituting it for leave previously 
taken without pay may continue after 
Apr. 1, 1933; rules governing -..----- J 

Surrender of leave with pay for leave 
without pay previously taken is not 
authorized after employee is trans- 
ferred to departmental service 

Public Health Service regulations do not 
control matter of leave with full pay, 
except as they conform to Army law 
and regulations. 

War Department foreign service em- 
ployees entitled, after Apr. 1, 1933, to 
leave at rate of 30 calendar days each 
calendar year 

Pay 

Advanced—Naval Reserve (Fleet)—as- 
signed enlisted men subject to per- 
centage reduction in their advanced pay 

Allowances— 

Naval Reserve—retired transferred 
members—payment of $15.75 per 
month, less percentage reduction, in 
lieu of rations, etc., is not prohibited 
by restrictions on automatic promo- 


Navy retired enlisted men—allowances 
for rations, clothing, etc., are subject 
to percentage reduction 
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ECONOMY ACT, AMENDED—Contd. 
Pay—Continued. 

Drill—Naval Reserve enlisted men—no 
restriction in act other than required 
percentage reduction, on payment of 
drill pay based on higher rating to 
which men advanced by administra- 
tive action........ 

Higher grade or rating—Naval theserve 
enlisted men—no restriction in act other 
than required percentage reduction, on 
payment of drill or appropriate duty 
pay based on higher rating to which 
men advanced by administrative 
action 

Longevity—enlisted men not entitled to 
automatic increase in pay between 
Apr. 1, 1933, and July 1, 1934, for addi- 
tional longevity credits_._.._.-- 

Naval Reserve—percentage reduction { is 
applicable to pay of officers and en- 
listed men for drills, equivalent and 
appropriate duties, administrative func- 
tion, and uniform gratuity fame: : a 
Promotions— 
Enlisted men— 
Administrative promotions when au- 
thorized by law and not automatic 
in character are not prohibited by 


Increase in pay resulting from ad- 
ministrative selection is not pro- 
hibited as automatic promotion, 
but is subject to 15 per cent re- 
duction 

Reduction—military and naval person- 
nel—percentage reduction; maximum 
pay to which applicable 

Retainer— 

Marine Corps Reserve transferred 
members—retainer pay is subject to 
percentage reduction 

Naval Reserve transferred members 
retainer pay is subject to percentage 
NT ins crpeuthdcbsoresneae a 

Retired— 

Marine Corps Reserve transferred 
members—receipt of partial benefits 
as retired emergency officers does not 
preclude payment of retired pay 

Naval Reserve transferred members— 
receipt of partial benefits as retired 
emergency officers does not preclude 
payment ofretired pay... ...........- 

Navy enlisted men—where pay of re- 
tired enlisted man entitled to retired 
pay of warrant officer is greater than 
retired pay as enlisted man, both 
rates being subject to same percentage 
reduction, the rate of pay as retired 
warrant officer should be restored _-. 

Navy warrant officers—where pay of 
retired enlisted man entitled to re- 
tired pay of warrant officer is greater 
than retired pay as enlisted man, 
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ECONOMY ACT, AMENDED —Contd. 
Pay—Continued. 
Retired—Continued. 


both rates being subject to same per- 
centage reduction, the rate of pay as 
retired warrant officer should be 
restored 


Prizes—gunnery and engineering—not sub- 
ject to reduction 


Promotions, administrative—any action by 
Civil Service Commission to adjust com- 
pensation rates of positions carrying 
maintenance with regard to departmental 
employees, or by administrative office as 
to field employees, which would result in 
increase in cash paid employees who 
would continue to receive same allow- 
ances, is prohibited during fiscal years 
1933 and 1934 


Quarters allowance— 

Enlisted men- 

Cash allowance in lieu of quarters in 
kind, except when traveling, is sub- 
ject to 15 per cent reduction___..___. eat 

Enlisted men— 

Station monetary allowance in lieu of 
quarters is subject to 15 per cent 
reduction 

Rations— 

Commutation of— 

Enlisted men— 

Cash allowance in lieu of rations in 
kind, except when traveling, is sub- 
ject to 15 per cent reduction___..____ 

Commuted value of rations is not 
compensation or allowance within 
act, and is not subject to 15 per cent 
Sissbidnsdeteseacnenes sec 

Value of—enlisted men—station monetary 
allowance in lieu of rations is subject to 
15 per cent reduction, but furlough 
rations allowance payable on discharge 
is not so subject 

Salaries—impounding—where State or pri- 
vate agency under cooperative arrange- 
ment pays whole or part of salary of em- 

ployees of Federal Government, the 15 

per cent or other determined deduction 

on portion of salaries directly charged to 

State or agency funds inures to benefit of 

the State or agency, and no impounding 

is required ; 
Savings—impounding—all net savings are 

required to be impounded which result 

from operation of changes made by act 

Mar. 20, 1933, in the law existing prior to 

that date 

Subsistence— 

Headquarters—subsistence in kind fur- 
nished under contract to civilian em- 
ployees while at headquarters, and not 
in travel status; determined value is 
considered part of compensation under 
act Mar. 5, 1928 
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ECONOMY ACT, AMENDED—Contd. Page | EMPLOYEES’ COMPENSATION Page 
Subsistence—Continued. COMMISSION—Continued. 
In kind— waiting days are to be regarded as legisla- 
Furnished under contract to civilian tive furlough, leave without pay, or 
employees while at headquarters, ee 
and not in travel status; determined EXAMINATIONS: 
value is considered part of compensa- Physical—Army _recruits—appropriation 
tion under act Mar. 5, 1928_..... écocee “Medical and Hospital Department, 


Not authorized to be furnished em- 
ployees of surveying parties while in 
camp in a travel status away from 
headquarters; entitled to per diem 
Dn tatihenkinitnteqipwaanthiinkcs «tine 

EMBEZZLEMENT: 

Surety, subrogation of—where surety liqui- 
dates Government’s loss resulting from 
embezzlement of funds by Government 
employee, surety is entitled to employee's 
unpaid salary, but not to amount to his 
credit in retirement fund 

EMERGENCY RAILROAD TRANS- 
PORTATION ACT: 

Employees—Economy act, amended— 
compensation of employees appointed by 
the Coordinator is not subject to 15 per 
cent reduction._.........-- omeihiinhetddadetle 

EMERGENCY RELIEF AND CON- 
STRUCTION ACT, 1932: 

No prohibition against direct employment 
of personnel under appropriation ‘“ Im- 
provement of the National Forests’’ in 
act, supra, who are subject, so far as prac- 
ticable, to 30-hour week prescribed in the 
statute for such personnel except execu- 
tive, administrative, and supervisory, and 
rates of compensation of those employ- 
ees not subject to classification act may 
be fixed on per diem, weekly, monthly, 
or annual basis 

Time lost during regular working hours be- 
cause of inclement weather by employees 
on 30-hour work week prescribed by act 
may be made up by working additional 
time on other days of the week equal to 
BD Be sahitiiiss otteneincdde apne 

EMPLOYEES’ COMPENSATION 
COMMISSION: 

Beneficiaries—Economy act—during 
period disability compensation is paid by 
commission, after expiration of all sick 
leave and the three waiting days, em- 
ployee is in a nonpay status in civilian 
position and such period may not be con- 
sidered as legislative furlough by admin- 
istrative office but only as leave without 
pay. Amount of legislative furlough im- 
posed on employee during entire fiscal 
year may be reduced proportionately at 
rate of two days per month for period on 
leave without pay during which disa- 
bility compensation is received 

Jurisdiction—‘‘Three waiting days’’—if 
beneficiary has had disability compensa- 
tion withheld for the three waiting days 
after all sick leave exhausted during fiscal 
year 1933, the commission need not con- 
cern itself with question whether said 





1933,’’ inapplicable to payment of fees to 
retired medical officer of Army for physi- 
cal examination of applicants for enlist- 


| FEDERAL FARM BOARD: 
Mortgage foreclosures—proceeds of sale of 


property acquired under foreclosure of 
mortgages taken by board to secure loans 
may be deposited in revolving fund to ex- 
tent of unpaid balances on loans with in- 
terest thereon; excess proceeds to be de- 
posited as miscellaneous receipts.......... 553 


FEES: 
See Witnesses. 
Jurors—Economy act, amended—where re- 


duced by Economy act, fees will not be 
subject to further reduction under act as 
amended. .........-- 5 cist 554 


Visa—transfer of unexpired visa from expir- 


ing passport of alien to new passport with- 
out payment of prescribed fee is un- 
Gin de cenndcdicadecesedvecscccese OOP 


FIVE-DAY WEEK: 


See Economy Act. 


FUNDS: 
Revolving—Federal Farm Board—proceeds 


of sale of property acquired under fore- 
closure of mortgages. taken by board to 
secure loans may be deposited in revolv- 
ing fund to extent of unpaid balances on 
loans with interest thereon 


FURLOUGHS: 
See Economy Act; Economy Act, amended. 
GENERAL ACCOUNTING OFFICE: 
Decisions, informal—expression of opinions 


by any officer or employee of the General 
Accounting Office does not constitute 
official action, and under no circum- 
stances can such opinions be recognized 
as controlling the action of the office in 
any matter that may come before it for 
official determination ais. 


Jurisdiction—married persons—Economy 


act—provision in section 213 of act, requir- 
ing that preference in appointments or 
when reducing force shall be given to per- 
sons other than married persons living 
with husband or wife where either is in the 
service of the United States or the District 
of Columbia, does not involve a matter 
upon which the General Accounting 
Office is authorized to render a decision. 245, 307 


GRATUITIES: 
Enlistment allowance—Economy act, 


amended—cash paid for reenlistment 
within three months after discharge is not 
compensation as defined in act and is not 
subject to reduction..................... 560 
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GRATUITIES—Continued. 

Six months’ death—Economy act—meas- 
ure for computing gratuity payable to 
designated beneficiaries of Army or Navy 
officers dying during fiscal year 1933 is the 
rate of pay of the officer established by act 
June 10, 1922, less 844 per cent required to 
be deducted and impounded at date of 
death of officer 

HAWAII: 

Taxes—contracts—tax imposed by laws of 
Territory on contractors entering into 
construction contracts with the Territory 
or its political subdivisions is applicable to 
Federal-aid highway construction con- 


Vocational rehabilitation—Economy act— 
under section 318 (c), only $27,000 is avail- 
able for vocational rehabilitation during 
fiscal year 1933, notwithstanding an ap- 
propriation of $30,000 for the purpose made 
in act of same date, June 30, 1932, 47 Stat. 
a pubsasde sitiinielindeaijinee 

HOLIDAYS: 
See Sundays and Iolidays. 
HOWARD UNIVERSITY: 

Economy act—effect of, on officers and em- 

ployees of university 
INDIAN AFFAIRS: 

Lands—entries—refunds—under act March 
3, 1885, 23 Stat. 340, there is no authority to 
refund to an entryman of Umatilla Indian 
lands the total purchase price paid for 
land, upon cancellation of the entry for 
failure to meet the statutory requirements 
as to residence or cultivation 

INTEREST: 

See Economy Act. 

Adjusted compensation loans—rate charge- 
able reduced to 344 per cent by act July 
Bld Me tadtiniittecduube higtaaatauer ite 

Prepayments—discount—no authority in 
Shipping Board to allow 5 per cent dis- 
count on prepayment of interest accruing 
at same rate upon obligations due United 
States which would amount in effect to 
borrowing of private funds on behalf of 
Government, paying interest therefor 
at that rate of discount. .......-- beam 

INTERNAL REVENUE SERVICE: 

Jurisdiction—taxes, excise—by whom pay- 
able is for determination by Commis- 
sioner of Internal Revenue 

JURISDICTION: 

See General Accounting 

Revenue Service. 
LEASES: 

See Economy Act. 
LEAVES OF ABSENCE: 
See Economy Act; Economy Act, amended. 

Sick—nonpay status—no authority to 
grant sick leave with pay while officer 
or employee in nonpay status_.........-- 

MARRIED PERSONS: 

See Economy Act. 


Office; Internal 


211, 436 
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MEDALS: 

State Department not required to adver- 
tise for bids in order to procure from the 
Director of the Mint medals to be given 
masters and crews of foreign vessels for 
rescuing American seamen or citizens 
from shipwreck, etc........- ee ee 

MEDICAL TREATMENT: 

Examinations, physical—Army recruits— 
appropriation ‘Medical and Hospital 
Department, 1933,” inapplicable to pay- 
ment of fees to retired medical officer of 
Army for physical examination of appli- 
cants for enlistment 

Hospital, private—Officers’ Reserve Corps 
member injured in automobile accident 
while not in the performance of official 
duties is not entitled to treatment in 
civilian hospital at public expense - --.--- 

Physician, private—Officers’ Reserve Corps 
member injured in automobile accident 
while not in the performance of official 
duties is not entitled to treatment by 
civilian physician at public expense 

MILEAGE: 

Economy Act— 

Government employees subpoenaed to 
attend court as witnesses while on legis- 
lative or administrative furlough with- 
out pay may be paid the usual witness 
fees and mileage 

Midshipmen are not officers within 
meaning of section 206 (a) of act, and are 
entitled, during fiscal year 1933, to 
mileage at rate of 5 cents per mile, under 
Navy appropriation act, for travel 
from their homes to the Naval Academy 
for examination and appointment 

Naval Reserve not entitled to, under act 
Feb. 28, 1925, while traveling to or from 
training duty “without pay”’ 

Routes—Army officer—orders purporting 
to direct mere travel over other than 
shortest usually traveled route as pre- 
scribed by law are not effective to au- 
thorize payment of mileage for distance 
greater than that established under the 


Travel by privately owned automobile— 
Headquarters—payment unauthorized 
from employee's residence, but only 
from limits of post of duty....... aged 
Navy officer—administrative approval 
after travel performed, when not pre- 
viously authorized, does not entitle to 
reimbursement on mileage basis - - 
Short trips—when mileage authorized 
under act Feb. 14, 1931. _..-.--. 
Treasury Department— 
Internal Revenue employees absent 
from their duty stations only between 
8 a. m. and 6 p. m. may not be reim- 
bursed on a mileage basis for the use 
of own automobiles during such 
absences... _. 
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MILEAGE—Continued. 

Travel by privately owned automobile— 

Continued. 

Treasury Department—Continued. 

Secret Service employees absent from 
their duty stations only between 
8 a. m. and 6 p. m. may not be reim- 
bursed on a mileage basis for the use 
of own automobiles during such 


MISCELLANEOUS RECEIPTS: 

Sales—foreclosures—Federal Farm Board; 
proceeds of sale in excess of unpaid bal- 
ances on loans with interest thereon are 
to be deposited as miscellaneous receipts. 

Wages—seamen—funds which can not be 
identified as belonging to a seaman, or 
other person, and interest accruing on 
funds held by shipping commissioners 
which can not be allocated or identified 
with any particular seaman’s unclaimed 
wages or effects, are for depositing into 
the Treasury as miscellaneous receipts-.-- 

OATHS: 

Vouchers—traveling expenses—authority of 
naval officers to administer oaths under 
act Mar. 4, 1917, does not extend to ex- 
pense accounts of civilian employees of 
the Navy Department who are benefici- 
aries of the Employees’ Compensation 
Commission 

PASSPORTS: 

Fees—Visas—transfer of unexpired visa 
from expiring passport of alien to new 
passport without payment of prescribed 
fee is unauthorized _ ................--- js 

PAY: 

See Economy Act; Economy Act, amended. 

Additional— 

Diving duty—Navy enlisted man— 
Assignment to duty aboard a submarine 
and also to diving duty entitles to addi- 
tional pay for each assignment 

Submarine duty—Navy enlisted man— 
assignment to duty aboard a submarine 
and also to diving duty entitles to addi- 
tional pay for each assignment. 

Aviation duty—Army Officer—where sus- 
pended from all duty involving flying by 
reason of having been found, while being 
hospitalized in Army hospital, physically 
disqualified for flying duty, flights there- 
after performed before removal of suspen- 
sion do not qualify officer for additional 
flying pay, and fact that order of sus- 
pension was not received at flying field 
until after flights had been made does not 
change status of officer. 

Sickness—National Guard Officer—where 
no medical record made of any illness at 
time of expiration of training period, pay 
and allowances not authorized during pe- 
riod officer ill at home suffering from dis- 
ease, the first symptoms of which became 
evident after arrival home. ..........-...- 
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PAYMENTS: 

Discounts— Prepayment of interest—no au- 
thority in Shipping Board to allow 5 per 
cent discount on prepayment of interest 
accruing at the same rate upon obligations 
due the United States which would 
amount in effect to borrowing of private 
funds on behalf of Government, paying 
interest therefor at that rate of discount-- 

PERSONAL SERVICES: 

Stenographic— 

Economy Act— 

Compensation paid stenographers and 
typists employed as needed in a field 
office would be subject to 8% per cent 
Gustine oo csi ee some 

Temporary hire of stenographers and 
typists by an employee in a travel sta- 
tus constitutes, under ordinary cir- 
cumstances, a contract between the 
parties concerned and does not render 
the typist or stenographer an em- 
ployee of the United States nor is the 
compensation so paid subject to pro- 
visions of Economy Act 

PERSONNEL CLASSIFICATION 

BOARD: 

Transfer to Civil Service Commission; what 
personnel to be transferred 

POST OFFICE. DEPARTMENT 

Mails, Air—Postmaster General may issue 
route certificates for existing air mail con- 
tracts and modify, consolidate, and ex- 
tend air mail routes, and also curtail such 
routes or extensions as the needs of the 
postal service may require - 

PRINTING: 

Calling cards—procurement unauthorized 
under appropriation for expenses of Com- 
mission of the United States to A Century 
of Progress_...- caaiae inten 

Report to Congress— 

Cost of annual or other periodical reports 
from an executive department or office 
specifically required by and for exclusive 
use of Congress, when ordered printed 
by Congress, is for consideration of 
Joint Committeee on Printing. .-......- 

River and harbor survey reports distributed 
partly to Congress and partly to War 
Department; cost of printing is chargeable 
to department appropriations...........-. 

PRISONERS: 

Transportation—appropriation applicable 
in case of prisoners who violate their 
parole 

PRIZES: 

Gunnery and engineering—not subject to re- 

duction under Economy Act as amended . 
PROJECTS: 

Contribut to—Economy Act—Re- 
funds—cost of project in national forest to- 
ward which donations or contributions 
from private sources are made includes 
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PROJECTS—Continued. 
amount of salary of Federal employees 
engaged in connection therewith required 
to be deducted and impounded, and re- 
funds of excess donations or contributions 
may not include any part of the salary of 
the employee required to be deducted and 
INE cittesttdctinivotianicscci’ 
PROMOTIONS: 
See Economy Act; Economy Act, amended. 
PUBLIC BUILDINGS: 

Equipment—portable fire extinguishers 
may not be purchased under appropria- 
tions for construction of public buildings. 

PUERTO RICO: 

Import duties—coflee—reward for informa- 
tion of violations of customs laws is not 
payable where such information leads to 
collection of duties on coffee imposed by 
laws of Legislature of Puerto Rico and 
which accrue to the benefit of the island 


See Economy Act. 
QUARTERS ALLOWANCE: 

See Economy Act, amended. 
REALLOCATIONS: 

See Classification. 
RECEIPTS: 

Warehouse—duplicate—no authority in 
Secretary of Agriculture to execute bonds 
binding United States to indemnify ware- 
houses against losses arising from issuance 
of duplicate warehouse receipts-......... 

REGULATIONS: 

Standardized Government Travel—subsist- 
ence—fractional days—Economy Act— 
pending revision of regulations, par. 66 
thereof will be used as basis for computing 
per diem allowance for fractional days’ 
absences after June 30, 1932, when such du- 
ration and between such hours as to con- 
stitute a travel status._.................. 

RENTAL ALLOWANCE: 

See Economy Act, quarters. 

RESIGNATIONS: 

Effective date—where resignation was ac- 
cepted to take effect at a future date, and 
employee was notified, his service ter- 
minated on that date, and subsequent 
letter from department purporting to 
change effective date to a later date did 
not restore employee to the service 

RETIREMENT: 
See Economy Act, pay. 
Civilian— 
Deductions— 
Economy Act— 
Employee who takes entire month of 
July as legislative furlough will be 
entitled to no pay for that month, 
and the entire month’s salary will 
be impounded. Retirement de- 
ductions for July to be made from 
next pay due on return to duty-_-_- 
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RETIREMENT — Continued. 
Civilian—Continued. 
Deductions—Continued. 
Economy Act—Continued. 

If employee subject to legislative 
furlough is absent entire month of 
July, he would not be entitled to 
any compensation for that month, 
and retirement deductions should 
be made at next regular pay day 
after return to duty 

Retirement deductions (including 
tontine) during legislative furloughs 
are to be computed as though em- 
ployee were on duty or leave with 
pay; if absent entire month, retire- 
ment deductions must be taken 
from the next month’s pay 

Tontine deduction during adminis- 
trative furlough will be applied in 
accordance with 10 Comp. Gen. 226. 

Where employee given administra- 
tive furlough for one year effective 
from August 8, 1932, after having 
worked from August 1 to 7, inclu- 
sive, the retirement deductions 
should be based on the compensa- 
tion earned for the seven days’ 
work, no further deductions being 
required for the time covered by 
the administrative furlough with- 
GIR BP iiitacessccnesoeee ct LE 

Refunds— 
Principle of subrogation not applica- 


Tontine—employee dropped from 
rolls without his consent because of 
continued absence on account of 
personal illness is entitled to refund 
of tontine deducted 

Disability—where application for disabil- 
ity retirement is pending under Pana- 
ma Canal retirement act of March 2, 
1931, 46 Stat. 1471, the final decision of 
Administrator of Veterans’ Affairs will 
fix the effective date of retirement, the 
change from active to retirement status 
for pay purposes to be continuous in so 
far as possible and in accordance with 
act April 23, 1930, 46 Stat. 253, establish- 
ing the Ist of a month as a uniform re- 
tirement date 

Separation from service— 

Economy Act— 

Minimum period of ‘‘15 years of 
service’ required to entitle em- 
ployee to benefits of retirement act 
as amended by act May 29, 1930, 46 
Stat. 469, means accredited service 
and includes any period of civil or 
military service authorized to be 
counted toward retirement 

Under section 204 of act, all civilian 
employees subject to retirement act 
who had reached the retirement age 
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RETIREMENT~— Continued. 
Civilian—Continued. 
Separation from service—Continued. 
Economy Act—Continued. 

prescribed for automatic separation 
from service became so separated on 
July 1, 1932, and all salary, pay, or 
compensation ceased from that 
date, except as otherwise provided 
in said section, and no administra- 
tive action was necessary to accom- 
plish these purposes 

Where involuntary separation from 
service required by inadequate ap- 
propriations would vest in employ- 
ees retirement benefits under sec- 
tion 7 of civil service retirement act, 
the employees may be discharged 
rather than furloughed without 


Uniform retirement date— 

Economy act does not change the prac- 
tice required by uniform retirement 
act of April 23, 1930, 46 Stat. 253, of 
retiring employee as of the Ist day of 
the month following the month in 
which retirement would be otherwise 
effective 

Where application for disability retire- 
ment is pending under Panama Canal 
retirement act of March 2, 1931, 46 
Stat. 1471, the final decision of Admin- 
istrator of Veterans’ A ffairs will fix the 
effective date of retirement, the 
change from active to retirement 
status for pay purposes to be continu- 
ous in so far as possible and in accord- 
ance with act April 23, 1930, 46 Stat. 
253, establishing the Ist of a month as 
a uniform retirement date 

Foreign Service—contributions to retire- 
ment fund under act February 23, 1931, 


Involuntary; employee dropped from rolls 
without his consent because of continued 
absence on account of personal illness is 
entitled to refund of tontine deducted... 

State employees—California—F ederal funds 
for vocational education are available for 
payment to the State for salary of certain 
teachers, but not for any additional 
amounts contributed by the State toward 
their retirement annuities 

REWARDS: 

Informers—Customs Service—payment for 
information of violations of customs laws 
is not authorized where such information 
leads to collection of duties on coffee im- 
posed by laws of legislature of Puerto Rico 
and which accrue to the benefit of the 
island treasury 

SAVINGS: 
See Economy act; Economy act, amended. 
SEAMEN: 

Wages unclaimed— 

Funds in hands of shipping commission- 
ers representing undelivered wages and 
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SEAMEN-— Continued. 
Wages unclaimed—Continued. 

effects of American seamen which can 

not be returned to the depositors are for 
depositing into the Treasury with inter- 

est accrued thereon to the credit of a 
special fund for the payment of claims 

of the seamen or their heirs or legal 
DEDUIUNRRAIIOE. Socio ididciictiweniv<e 
funds which can not be identified as be- 
longing to a seaman, or other person, 

and interest accruing on funds held by 
shipping commissioners which can not 

be allocated or identified with any par- 
ticular seaman’s unclaimed wages or 
effects, are for depositing into the Treas- 

ury as miscellaneous receipts--.-.....- 
SERVICES BETWEEN DEPART- 
MENTS AND ESTABLISHMENTS: 

See Economy act. 


| STATES: 


California—employees, retirement of—Fed- 
eral funds for vocational education are 
available for payment to the State for 
salary of certain teachers, but not for any 
additional amounts contributed by the 
State toward their retirement annuities. 

Cooperative agreements— 

Economy act, amended— 

No authority under act March 20, 1933, 
to reduce charges or fees previously 
imposed on the State for work or serv- 
ices performed by the Government by 
the amount of the 15 per cent de- 
ducted and impounded on the salaries 
of Federal personnel who may be 
engaged on the work 

Where State pays whole or part of 
salary of employees of Federal Gov- 
ernment, the 15 per cent or other de- 
termined deduction on rtion of 
salaries directly charged to State funds 
inures to benefit of the State, and no 
impounding is required 

Mississippi—privilege tax—as State statute 
expressly exempts from its provisions the 
proceeds derived from sales to the United 
States Government, it will not be neces- 
sary to pay the tax and seek refund. Ex- 
emption certificates similar to those used 
in connection with gasoline purchases 
may be used if necessary 

SUBSISTENCE: 

Fractional days— 
Per diems— 

Economy Act— 

Application of par. 66, Standardized 
Government Travel Regulations... 
Pending revision of Standardized 
Government Travel Regulations, 
one-fourth of per diem allowance 
prescribed by sec. 207 of act will be 
allowed for each six hours’ absence, 
or fraction thereof, beginning with 
hour of departure, except that no 
per diem will be allowed for ab- 
sences wholly between 8 a. m. and 
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SUBSISTENCE—Continued. 












Fractional days—Continued. 
Per diems—Continued. 

Economy Act—Continued. 
Pending revision of Standardized 
Government Travel Regulations, 
par. 66 thereof will be used as basis 
for computing per diem allowance 
for fractional days’ absences after 
June 30, 1932, when of such dura- 
tion and between such hours as to 
constitute a travel status......... 
Where Navy officer is in a continuous 
travel status involving both water 
and land travel with differing rates 
of per diem, the change in such rates, 
in absence of orders requiring other- 
wise, will take place when officer 
embarks or disembarks during 
CN CIRDEE, oven ctvetibiseenns 
Limits of United States, outside—economy 
act—Iceland celebration—under secs. 207 
to 210, inclusive, of act, members of 
American delegation may not be paid sub- 
sistence expenses in excess of an average of 
$6 per day while outside the continental] 
limits of the United States............... 
Naval Reserve not entitled to, under act 
Feb. 28, 1925, while traveling to or from 
training duty ‘‘ without pay ” 


Per diems— 


Economy Act— 

Attorneys, United States—entitled to 
allowance not in excess of $5 per day in 
lieu of all other subsistence expenses -- 

Contract employees—Architect of the 
Capitol—per diem not to exceed rate 
of $5 authorized within continental 
limits of United States_............. 

Customs Court, United States—judges 
and stenographic clerks are entitled to 
allowance not in excess of $5 per dayin 
lieu of all other subsistence expenses_- 

Dependents of Foreign Service officers— 
limitation on subsistence expenses _.- 

General Disarmament Conference at 
Geneva; officials and employees of 
American delegation entitled, be- 
ginning July 1, 1932, to subsistence ex- 
penses only at rates provided in secs. 
O07 amd S00 of Oct... cc ccseceteee 

Iceland celebration—under secs. 207 to 
210, inclusive, of act, members of 
American delegation may not be 
paid subsistence expenses in excess of 
an average of $6 per day while outside 
the continental limits of the United 


Judges, Federal—limited to $5 per day 
during fisca] year 1933 
Witnesses— 
Government employees traveling as 
witnesses under sec. 850, R. 8., on 
and after July 1, 1932, may be reim- 
bursed on a per diem basis not 
exceeding $5 per day, under act... 
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| SUBSISTENCE—Continued. 
Per diems—Continued. 


| SUBSISTENCE ALLOWANCE: 
Economy Act 
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Economy Act—Continued. 
Witnesses—Continued. 

Suspension of per diem during fiscal 
year 1933 is not applicable to wit- 
nesses who testified prior to July 
1, 1982... 


Navy officer— 

Allowance for subsistence being de- 
pendent on receipt of base pay of 
certain period, no officer may receive 
either increased pay or increased 
allowances by reason of passing into a 
higher pay period during fiscal year 
ln daekeemencake 

No subsistence allowance accrues to a 
Navy officer or nurse during period 
of absence on leave without pay in 
excess of the 24 days’ legislative 
furlough required under sec. 101 (b)-_- 


| SUNDAYS AND HOLIDAYS: 
Holidays— 


Economy Act— 

Adjustment of compensation of em- 
ployees who, prior to July 1, 1932, were 
not entitled to Saturday half holiday 
with pay would be ten-elevenths of five 
and one-half days’ pay as of June 
30, 1932, not ten-elevenths of six days’ 


Inauguration Day— 
Annual employees of Government 
Printing Office on 5-day week are 
not entitled to compensatory time 

for Inauguration Day, 1933 


Work performed on Inauguration 
Day, 1933, by hourly employees of 
Government Printing Office; com- 
pensation entitled to... 


Per annum employees entitled to com- 
pensation for holidays during furlough 
taken in periods of less than one calen- 
dar month, but after the entire 24 
days’ working time has been ex- 
hausted, the usual rules for computing 
deductions for period of absence 
without pay are for application 


Per diem em ployees— 

Entitled, under sec. 211 (a) (1), 
Economy Act, for time worked on 
one of the holidays mentioned in act 
Jan. 12, 1895, 28 Stat. 607, to regu- 
lar rate of compensation (not ‘‘ price 
and one-half’) in addition to 
regular rate for the holiday 


If required to work four hours on 4 
Saturday, under sec. 211 (a) (1), 
the rate of compensation for Satur- 
day or for any overtime, Sunday, or 
holiday work will be the same rate 

as on any of the five working days_. 
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SUNDAYS AND HOLIDAYS 

Holidays—Continued. 
Economy Act—Continued. 

Per diem employees—Continued. 

Regular full-time per-diem employee, 
absent on furlough without pay on 
Saturday, July 2, 1932, who re- 
turned to duty July 5, 1932, is en- 
titled to receive holiday pay for July 
4, 1932, under act Jan. 6, 1885, 23 
Stat. 516, notwithstanding any pro- 
vision in economy act 

Working for substantially continuous 
indefinite periods, as distinguished 
from those employed from day to 
day or for definitely fixed brief pe- 
riod, whether on 5-day or 54-day 
week, are entitled to pay for statu- 
tory holidays occurring during 
authorized leave without pay, but 
not during unauthorized leave 
as or nnenecsensecennes 

Rate of compensation for holiday work 
may not exceed rate paid during the 
week for same class of work_.....-..- 

Saturdays— 

Counted as one-half day only when 
computing 24 days’ legislative fur- 
lough. Absence on Saturday in 
excess of 24 days’ furlough is gov- 
erned by decisions and regulations 
in force prior to July 1, 1932, relative 
to absence in nonpay status 

Employees receiving compensation at 
rate of $1,000 per annum or less are 
not to suffer any loss of pay by 
reason of no work being required of 
them on Saturday under 5-day 


-Contd 


Where services of employees can not 
be spared on Saturday, an admin- 
istrative office may adopt a 5-day 
week by requiring work on any five 
days of the week for individual em- 
ployees or groups of employees, but 
the working time can not, by any 
operation of the Saturday half-day 
law, be reduced to four days a week. 

Economy act, amended—Saturdays— 
same rules applicable to granting leave 
on Saturday morning in force prior to 
July 1, 1932, are applicable on and after 
April 1, 1933 

Leaves of absence— 

Economy Act—per annum employees at 
naval stations regularly working less 
than four days a week are part-time 
employees and are not entitled to leave 
with pay, and their time off is to be 
treated with respect to Sundays and 
holidays the same as in case of absence 
without pay prior to July 1, 1932_...... 

Economy Act, amended—same rules ap- 
plicable to granting leave on Saturday 
morning in force prior to July 1, 1932, 
are applicable on and after April 1, 1933. 
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SUNDAYS AND HOLIDAYS—Contd. 
Sundays— 

Economy Act 

Per annum employees entitled to com- 
pensation for Sundays during fur- 
lough taken in periods of less than one 
calendar month, but after the entire 
24 days’ working time has been ex- 
hausted, the usual rules for comput- 
ing deductions for periods of absence 
without pay are for application... __- 

Rate of compensation for Sunday work 
may not exceed rate paid during the 
week for same class of work_- 

Per diems—bailiffs not entitled to, for 
services in connection with custody of 
petit jury over Sunday when court not 
actually in session, with judge present 
in court or in chambers___- 

TAXES: 
Excise— 

Checks—expense incident to transmission 

of Government funds; when author- 


Contracts— 

By whom tax payable is for determina- 
tion by Commissioner of Internal 
Revenue dike 

District of Columbia—Revenue Act of 
1932 is applicable to-. she 

In determining lowest bidder, | taxes 
charged should be considered for com- 
parative purposes._.....- 

No authority for any department or 
establishment of the Government to 
provide by contract or otherwise that 
the tax on gasoline shall be paid by 
the United States; and a discount 
offered for prompt payment should 
be taken on entire amount paid, in- 
cluding amount added to cover tax 

Not material whether manufacturers’ 
excise taxes imposed by Revenue Act 
of 1932 should be included in gross 
amount to be paid, or whether they 
may be stated as a separate item and 
included in net amounts to be paid 
contractor, but in no case is amount 
of tax to be paid in addition to bid 
price unless bid specifically so pro- 
vides. - 

Drafts expense incident to transmission 
of Government funds; when author- 
ized..... utieeictaptiaetaiiais 

Federal— 

Gasoline— 

Importer or producer is not exempt 
from Federal tax of 1 cent per gallon 
upon sales to Federal agencies, and 
such agencies are not excused from 
payment of the tax in the form of an 
addition to the purchase price of the 
gasoline, unless purchased under a 
contract fixing the price to be paid, 
in which case no addition to the con- 
tract price is authorized... ...... 
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TAXES—Continued. 
Federal—Continued. 
Uiasoline—Continued. 

No authority for any department or 
establishment of the Government to 
provide by contract or otherwise that 
the tax on gasoline shall be paid by 
the United States; and a discount 
offered for prompt payment should 
be taken on entire amount paid, in- 
cluding amount added to cover tax-. 

United States as contractor is not re- 
sponsible for its acts in sovereign ca- 
pacity, and contract for delivery of 
gasoline, without stipulation as to 
payment of tax should one be im- 
posed, may not be amended so as to 
obligate Government to pay tax in 
addition to contract price, in case of 
contracts entered into after May 1, 
1932, where the law imposing the tax 
provided that, as to contracts made 
before that date, for delivery of gaso- 
line after tax takes effect, the bur- 
den of paying the tax shall rest on 
vendee instead of vendor..........- 

Oil, lubricating—while contract may con- 
tain stipulation that in addition to 
named prices the Government will pay 
an amount equivalent to any Federal 
excise taxes imposed on the sale of sup- 
plies to the United States, the addi- 
tional amount may not be paid unless 
in fact the taxes are applicable and col- 

lectible on the sale. Whether such a 

tax is applicable to a particular sale is 

for determination by the Commissioner 
of Internal Revenue.............--..- ss 

Telephone calls—where on official busi- 
ness, are not subject to Federal tax 
under revenue act of 1932, but until the 

Commissioner of Internal Revenue pre- 

scribes some practical method of ob- 

taining exemption when making long- 
distance calls, an officer or employee 
who makes such calls while in a travel 

Status, and is required to pay the tax, 

may be reimbursed therefor --........- 

Hawaii—contracts—tax imposed by laws of 

Territory on contractors entering into 

construction contracts with the Territory 
or its political subdivisions is applicable 
to Federal-aid highway construction con- 
aah alee sini aactemtell » 
Internal revenue — refunds — judgment 
against collector for refund of taxes erro- 
neously collected; stipulated interest and 
costs are part of amount recovered, for 
payment of which the United States be- 
came liable when court granted certifi- 
cate of probable cause... ...........-.--- 
State—Mississippi—privilege tax—as State 
statute expressly exempts from its provi- 
sions the proceeds derived from sales to 
the United States Government, it will not 
be necessary to pay the tax and seek re- 
fund. Exemption certificates similar to 
those used in connection with gasoline 
purchases may be used if necessary-.-..- 
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Computation 

Month-—interpretation of ‘‘one calendar 
month” under the economy act for the 
purpose of making compensation de- 

ductions - . étechgvedbebet a 
W eek—term “one week ” may ‘be consid: 
ered as measing any period of seven 
coasecutive days, in application of sec. 

101 (a), Economy Act. ee 
Lost—Government employeee—emergency 
relief and construction act, 1932. Time 
lost during regular working hours be- 
cause of inclement weather by employees 
on 30-hour work week prescribed by act 
may be made up by working additional 
time on other days of the week equal to 
the time lost 
TRANSFERS: 
See Economy Act. 


TRANSPORTATION: 
Automobiles 
Economy Act— 

Payment from appropriated funds for 
transportation, after June 30, 1932, of 
an officer’s or employee’s automobile, 
other than as specifically permitted 
by the War and Navy Departments, 
is prohibited by sec. 209, Economy 
Act, notwithstanding the transporta- 
tion may have started before that 


Prohibition in act against transporta- 
tion of automobiles makes no excep- 
tion as to privately owned automo- 
biles which may be used on official 


Bills of lading routes, erroneous—excess 
cost arising from higher charge applicable 
via erroneous route inserted in bill of lad- 
ing by reason of carrier’s erroneous quota- 
tion is not chargeable to Government- -- 

Mails, air—Postmaster General may issue 
route certificates for existing air-mail con- 
tracts and modify, consolidate, and ex- 
tend air-mail routes, and also cutail such 
routes or extensions as the needs of the 
postal service may require 

Prisoners, Federal—appropriation applica- 
ble in case of prisoners who violate their 


Routes, erroneous—excess cost arising from 
higher charge applicable via erroneous 
route inserted in bill of lading by reason of 
carrier’s erroneous quotation is not charg- 
able to Government............-...--..- 


TRAVELING EXPENSES: 

After separation from service—Economy 
Act—where employee traveling on official 
business away from regular post of duty is 
automatically separated from service by 
operation of law, the return travel, if ef- 
fected promptly, may be regarded as 
travel on official business and the neces- 
sary expenses thereof reimbursed... ... --. 

Arbitration boards—Economy Act—Neu- 

tral members of arbitration boards and 
all members of emergency boards estab- 
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TRAVELING EXPENSES— Continued. 
lished under railway labor act, while 
traveling on official business, are con- 
trolled by provisions of sec. 207 of Econ- 


Automobiles, use of own— 

As appropriation for Secret Service Divi- 
sion provides specifically for hire, etc., 
of motor-propelled passenger-carrying 
vehicles, reimbursement on actual ex- 
pense basis is authorized for use of own 
automobiles on official business, even 
between 8 a. m. and 6 p. m 

If cost of transportation to be performed 
by an employee under conditions not 
constituting a travel status (between 8 
a. m. and 6 p. m.) is chargeable to ap- 
propriation available for maintenance 
and operation of motor-propelled pas- 
senger-carrying vehicles, the employee 
may use his own automobile and be re- 
imbursed for gasoline and oi] actually 
consumed 

Not required, nor ordinarily should it be 
permitted where common carriers are 
available 

Naval Reserve, not entitled to, under act 
Feb. 28, 1925, while traveling to or from 
training duty ‘‘without pay”’ 

Tips—Economy Act—stewards—reim- 
bursement for tips paid to, at termination 
of voyage after June 30, 1932, is prohib- 
ited, notwithstanding voyage began 
prior to that date 

TREASURER OF THE UNITED 

STATES: 

National Bank Redemption Agency—Em- 
ployees of, are exempt from Title I of the 
Economy Act 

TREASURY DEPARTMENT: 

Comptroller of the Currency—Redemption 
Division—employees of, are exempt from 
Title I of the Economy Act--.-.-.- emcees 

Customs Service—storekeepers in the Cus- 
toms Service, and customs employees in 
Puerto Rico and the Virgin Islands whose 
salaries are not paid from the Federal 
Treasury, are not subject to compensa- 
tion deductions under Economy Act--.- 

VACANCIES: 

See Economy Act. 

VEHICLES: 

Passenger-carrying— 

Hire—if cost of transportation to be per- 
formed by an employee under condi- 
tions not constituting a travel status 
(between 8 a. m. and 6 p. m.) is charge- 
able to appropriation available for 
maintenance and operation of motor- 
propelled passenger-carrying vehicles, 
such vehicles may be hired after compli- 
ance with sec. 3709, R. 8 

National Park Service—in re procedure to 
be followed in the purchase of motor- 
propelled passenger-carrying vehicles 
under an annual appropriation act 
which limits the cost of such vehicles to 
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Passenger-carrying—C ontinued. 
not to exceed $750, except that where 
special requirements are necessary such 
exceptions shall be limited to not to 
exceed 10 per cent of the total expendi- 
tures for such vehicles purchased dur- 
ing the fiscal year 


| VETERANS’ ADMINISTRATION: 


Adjusted compensation— 

Beneficiary, change of—document, prop- 
erly executed, which changes benefi- 
ciary designated in previously executed 
will should be considered part of and be 
appended to said will 

Loans— 

Interest— 

Loans maturing subsequent to July 
21, 1932, made by banks prior to, 
but taken up by the Government 
after said date; rate payable. ___- 

New rate of 344 per cent provided by 
act July 21, 1932, is effective from 
ne Gio ivin se eieeet dace ckwses 

Rate reduced to 3% per cent by act 
July 21, 1932 

Mistake of fact not ground for refusing 
payment of Government check 
which gets into hands of bona fide 
holder for value 

VOCATIONAL EDUCATION, FED- 

ERAL BOARD FOR: 

Retirement of State employees—Federal 
funds for:-vocational education are avail- 
able for payment to a State for salary of 
certain teachers, but not for any addi- 
tional amount contributed by the State 
toward their retirement annuities__.-.--. 

VOUCHERS: 

Traveling expenses—oaths—authority of 
naval officers to administer oaths under 
act Mar. 4, 1917, does not extend to ex- 
pense accounts of cilvilian employees of 
the Navy Department who are bene- 
ficiaries of the Employees’ Compensation 
Commission 

WAGES: 

Contractor’s employees—failure of con- 
tractor or subcontractor to pay prevailing 
rate of wages does not authorize with- 
holding compensation earned by con- 
tractor in completing contract work 

WITNESSES: 

Fees— 

Economy Act— 

Experts—not officers or employees of 
the Government and their fees are 
not subject to reduction 

Government employees subpoensd to 
attend court as witnesses while on 
legisative or administrative furlough 
without pay may be paid the usual 
witness fees and mileage 

Provision in act reducing fee from $2 to 
$1.50 per diem during fiscal year 1933 
is not applicable to witnesses who 
testified prior to July 1, 1932 
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WITNESSES—C ontinued. 
Fees—Continued. 

Economy Act, amended—where reduced 
by Economy Act, fees will not be sub- 
ject to further reduction under act as 
amended 

Government employees— 

Subsistence, per diem—Economy Act— 
travel as witnesses, under sec. 850, R.S., 
on and after July 1, 1932, entitles only 
to per diem not exceeding $5 per day_-.. 

Traveling expenses—Navy officer attend- 
ing and testifying as witnesses for Gov- 
ernment in defense of suit pending in 
Court of Claims during fiscal year 1932 
is entitled to actual expenses only under 
sec. 850, R.S.; appropriation chargeable. 

Per diem in lieu of subsistence—Economy 

Act—suspension of per diem during fiscal 

year 1933 is not applicable to witnesses 

who testified prior to July 1, 1932 

WORDS AND PHRASES: 
“Administrative promotions’—full or 
partial restoration of salary rates of postal 

employees reduced prior to July 1, 1932, 

as a disciplinary measure is prohibited 

during fiscal year 1933 as being an ad- 
ministrative promotion................-- 
“Allowances for travel’’—when excepted 
from definition of compensation under act 
Mar. 20, 1933 
“ Annual leave’’— 

Absences during recesses of Congress are 
not annual leave within purview of 
Economy Act, as to those legislative 
employees whose duties have to do only 
with activities of Congress..........-- 

As used in sec. 103, Economy Act, refers 
to all ‘‘vacation”’ leave of absence with 
pay authorized by law and/or regulation 
for each year, whether based on the 
calendar, fiscal, or service year, for 
personal pleasure, convenience, or 
benefit of the officer or employee, but 
does not include sick, quarantine, and 
NE DRO n oc voc cewsnestntsnlineicn 

**Class to be reduced’’—as used in sec. 213, 
Economy Act, refers to all employees per- 
forming work of same general character in 
the particular service, notwithstanding 
they may be classified for compensation 
purposes in different grades_............ 
“‘Compensation’’—enlistment allowance is 
not compensation within purview of 
Economy Act and is not subject to reduc- 


“‘Cooperative positions’’—defined, 
affected by Economy Act 

‘** Duty in the field’’—employee who died at 
his permanent station at a permanent 
military hospital in United States did not 
die ‘“‘while on duty in the field’”’ within 


as 
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| WORDS AND PHRASES—Continued. 
meaning of term as used in act Mar. 9, 
1928, 45 Stat. 251 

“Emergency * * * positions’’—term as 
used in clause (b), sec. 203, Economy Act, 
may be defined to mean positions the 
immediate filling of which is rendered 
necessary because of a sudden or unex- 
pected exigency of the service 

“Extraordinary expenses’’—payments of 
per diems to bailiffs for days court is not 
actually in session and the judge present 
and presiding, or present in chambers, are 
not “extraordinary expenses” within 
purview of sec. 846, R. S., and may not be 
legalized by special taxation and approval 
by the President 

“Foreign Services of the United States’’— 
Foreign Commerce Service of the United 
States is one of such services, within sec. 
215 of Economy Act, and employees there- 
of are exempt from restrictions on annual 
leave fixed by said section _ ... 

“Involuntarily separated from the serv- 
ice’’—employee dropped from the rolls 
without his consent because of continued 
absence on account of personal illness is 
involuntarily separated from the service 
and is entitled to refund of tontine deduc- 
Pi ecsance 


“One calendar month’’—interpretation of, 
under the Economy Act, for the purpose 


“Reports emanating from the executive 
departments, bureaus, and independent 
offices of the Government”’—annual or 
other periodical reports from an executive 
department or office specifically required 
by and for exclusive use of Congress are 
not, and when ordered printed by Con- 
gress the question of cost is for considera- 
tion of the Joint Committee on Printing. 

“ Three waiting days’’—if beneficiary under 
employees’ compensation act has had 
disability compensation withheld for the 
three waiting days after all sick leave ex- 
hausted during fiscal year 1933, the Em- 
ployees’ Compensation Commission need 
not concern itself with question whether 
said waiting days are to be regarded as 
legislative furlough, leave without pay, or 
otherwise............ 


‘“‘Week’’—considered as meaning any 
period of seven consecutive days, in ap- 
plication of sec. 101 (a), Economy Act_.- 

“When actually employed’’—employees 
engaged under contract or agreement at 
per hour rates when actually employed 
generally considered temporary and ex- 
empt from provisions of sec. 203 of Econ- 
omy Act 
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